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Zachary  L.  Taylor 
v. 

Hugh  Thompson  et  al. 

1.  Taxation  to  pay  soldiers'  bounties — constitutionality  of  the  law 
authorizing  it  —  what  is  taxation  for  " corporate  purposes"  The  act  of  5th  of 
February,  1865,  authorizing  the  towns  in  certain  counties  therein  named  to 
levy  a  tax  to  pay  bounties  to  persons  who  should  thereafter  enlist  or  be  drafted 
into  the  army  of  the  United  States,  a  vote  of  the  township  being  first  taken, 
is  constitutional,  it  being  a  tax  for  "  corporate  purposes,"  within  the  meaning 
of  the  fifth  and  sixth  sections  of  article  nine  of  the  Constitution  of  this  State. 

2.  In  giving  a  construction  to  those  sections  of  the  Constitution,  which 
authorize  the  legislature  to  empower  towns  and  other  municipal  corporations 
to  impose  taxes  for  "  corporate  purposes,"  the  phrase  "  corporate  purposes  " 
should  not  be  given  so  narrow  and  rigid  a  construction  as  to  render  a  self- 
imposed  tax  null  merely  because  it  might  be  a  debatable  question  whether  :t 
would  promote  the  corporate  welfare  or  not ;  where  such  a  tax  possesses  the 
constitutional  quality  of  uniformity  in  respect  to  persons  and  property,  courts 
should  not  interfere  to  annul  it,  except  it  be  an  exceedingly  clear  case  that  it 
b  not  for  a  "  corporate  purpose." 
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3.  A  tax  for  "  corporate  purposes  "  may  be  defined  to  mean,  a  tax  to  be 
expended  in  a  manner  which  shall  promote  the  general  prosperity  and  welfare 
of  the  municipality  which  levies  it ;  and  if  it  appear  that  a  tax  has  been  voted 
and  levied  with  an  honest  purpose  to  promote  the  general  well-being  of  the 
municipality,  and  was  not  designed  merely  for  the  benefit  of  individuals  01 
of  a  class,  its  collection  should  not  be  stayed  by  the  courts. 

4.  So  a  tax  levied  by  a  town  for  the  purpose  of  paying  bounties  to  such  as 
would  volunteer  in  the  army  during  the  late  war,  in  order  thereby  to  exempt 
the  town  from  an  impending  draft  or  conscription,  may  be  fairly  considered  a 
tax  for  the  common  good  and  for  a  "  corporate  purpose."  Nor  would  the  tax 
be  deprived  of  that  character  by  the  consideration  that  a  portion  of  the  owners 
of  property  in  the  town,  which  would  be  subject  thereto,  would  not  be  directly 
benefited  thereby,  by  reason  of  non-residence  or  other  ground  of  exemption 
from  the  draft  which  is  sought  to  be  avoided. 

5.  Same  —  validity  of  that  portion  of  the  law  which  includes  soldiers  already 
drafted.  The  question  as  to  the  validity  of  that  portion  of  the  law  in  question 
which  authorizes  a  tax  to  pay  bounties  to  men  who  had  already  been  drafted, 
is  not  decided  ;  but  there  is  an  obvious  difference  between  bounties  to  drafted 
men  and  bounties  to  volunteers. 

6.  Bill  in  chancery  to  enjoin  the  collection  of  a  tax  —  its  requisites.  Where 
a  bill  in  chancery  was  filed  for  the  purpose  of  enjoining  the  collection  of  a 
tax  which  was  alleged  to  have  been  levied  "  for  the  purposes  and  uses  recited 
in  "  a  certain  act  of  the  legislature,  and  the  tax  for  some  of  the  purposes 
mentioned  in  the  act  might  be  lawfully  levied,  a  demurrer  to  the  bill  should 
be  sustained,  although  for  other  purposes  mentioned  a  tax  could  not  be 
authorized,  because  it  might  be  that  all  were  levied  for  a  lawful  purpose. 

7.  When  a  bill  is  filed  to  enjoin  the  collection  of  taxes  on  the  ground  that 
they  are  in  part  illegal,  the  bill  must  show  to  what  extent  they  are  so,  in  order 
that  the  court  may  enjoin  only  the  illegal  portion,  or  that  they  are  so  levied 
that  it  is  impossible  to  discriminate  between  the  legal  and  illegal  portion. 

Appeal  from  the  Circuit  Court  of  Livingston  county  ;  the 
Hon.  Charles  E.  Starr,  Judge,  presiding. 

A  sufficient  statement  of  the  case  will  be  found  in  the  opinion 
of  the  court. 

Mr.  John  M.  Barret,  for  the  appellant. 

Mr.  L.  E.  Payson,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 
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On  the  5th  of  February,  1865,  the  legislature  passed  a  law 
(page  102,  private  Laws  of  1865),  authorizing  the  towns  in  cer- 
tain counties  therein  named,  to  levy  a  tax  to  pay  bounties  to 
persons  who  should  thereafter  enlist  or  be  drafted  into  the  army 
of  the  United  States,  a  vote  of  the  people  of  the  township 
being  first  taken.  The  people  of  the  township  of  Odell,  in  the 
county  of  Livingston,  voted  a  tax  under  this  law,  and  the 
appellant,  alleging  that  he  was  a  non-resident  of  the  township, 
but  owning  property  there,  filed  his  bill  to  enjoin  the  township 
officers  from  its  collection.  The  tax  is  resisted  on  the  ground 
that  it  is  unconstitutional. 

The  5th  and  6  th  sections  of  article  9  of  the  constitution  are 
as  follows  : 

"  5.  The  corporate  authorities  of  counties,  townships,  school- 
districts,  cities,  towns  and  villages,  may  be  vested  with  power 
to  assess  and  collect  taxes  for  corporate  purposes  ;  such  taxes 
to  be  uniform  in  respect  to  persons  and  property  within  the 
jurisdiction  of  the  body  imposing  the  same ;  and  the  general 
assembly  shall  require  that  all  property  within  the  limits  of 
municipal  corporations,  belonging  to  individuals,  shall  be  taxed 
for  the  payment  of  debts  contracted  under  the  authority  of 
law." 

"  6.  The  specifications  of  the  objects  and  subjects  of  taxa- 
tion shall  not  deprive  the  general  assembly  of  the  power  to 
require  other  objects  or  subjects  to  be  taxed  in  such  manner  as 
may  be  consistent  with  the  principles  of  taxation  fixed  in  the 
Constitution."     See  art.  9,  sec.  5  and  6. 

It  is  urged  that  the  tax  in  question  is  not  a  tax  "  for  corpo- 
rate purposes,"  within  the  meaning  of  the  foregoing  provision. 

While  there  are  some  objects  of  taxation  so  marked  and  dis- 
tinctive that  no  person  would  feel  any  difficulty  in  determining 
whether  they  did  or  did  not  fall  under  the  head  of  "  corporate 
purposes,"  there  are  many  so  uncertain  in  their  character,  that 
the  most  intelligent  and  candid  minds  would  differ  in  regard  to 
them.  When  therefore  the  legislature  has  authorized  the  levy  of 
certain  taxes,  and  has  thereby  declared  them  to  be,  in  its  opinion, 
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taxes  for  corporate  purposes,  we  should  not  hold  such  taxes  to 
be  unconstitutional,  merely  because  their  corporate  character 
admits  of  some  debate.  A  proper  respect  for  the  legislative 
department  of  the  government  requires  us  to  regard  its  acts  a8 
prima  facie  constitutional,  and  when  the  question  turns  upon 
the  precise  meaning  of  a  phrase  of  ambiguous  import,  we 
must  needs  hesitate  long  before  we  pronounce  an  act  of  the 
legislature  void. 

Again,  the  words  "  corporate  purposes,"  as  used  in  the  Con- 
stitution, should  not  receive  a  narrow  or  rigid  construction. 
The  framers  of  that  instrument  must  have  designed  to  leave  a 
large  discretion  to  the  legislature  as  to  what  should  be  con- 
sidered as  falling  within  that  phrase.  Under  democratic  forms 
of  government  the  object  of  those  clauses  in  a  written  Consti- 
tution which  restrict  the  power  of  the  legislature's  to  preserve 
a  minority  from  injustice  at  the  hands  of  a  majority.  Under 
the  Constitution  of  Illinois,  this  object  is  attained,  so  far  as 
relates  to  taxation,  by  the  provision  in  ti.  3  2d  section  of  the  9th 
article  requiring  taxation  to  be  by  valuation  "  so  that  every 
person  and  corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his  or  its  property."  This  provision,  so  long  as  it  is 
observed,  secures  equality  of  taxation  between  all  classes  and 
individuals,  and  thereby  protects  every  class  from  oppression 
by  any  other.  The  legislature  will  necessarily  be  composed,  in 
a  very  large  degree,  of  persons  who  are  not  only  property 
holders  themselves,  but  the  representatives  of  property  holders, 
and  as  every  tax  imposed  or  authorized  must  bear  equally  upon 
all  property  within  the  district  where  it  is  to  be  levied,  and  by 
whose  votes  it  is  to  be  raised,  the  sharp  dictates  of  self-interest 
may  be  safely  relied  upon  as  a  security  against  oppression  or 
unjust  taxation.  That  the  framers  of  the  Constitution  deemed 
they  had  furnished  all  the  safeguards  that  were  necessary  in 
this  behalf,  when  they  provided  for  absolute  equality  of  taxa- 
tion, and  that  they  thought  it  unwise  to  hamper  the  legislature 
by  any  restrictions  as  to  either  the  subjects  or  the  purposes  of 
taxation,  is  evident  from  the  sixth  section  of  the  9th  article, 
above  quoted.     That  section  provides  that  the  spucitication  of 
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the  objects  and  subjects  of  taxation  shall  not  deprive  the  legis- 
lature of  the  power  to  require  other  objects  or  subjects  to  be 
taxed.  We  do  not  quote  this  as  showing  that  the  legislature 
may  authorize  a  municipality  to  impose  taxes  for  other  than 
corporate  purposes,  but  as  illustrating  the  fact,  that  the  framera 
of  the  Constitution  thought  proper  to  rely  upon  the  great  prin- 
ciple of  absolute  equality  of  taxation,  as  a  guaranty  against  its 
abuse,  rather  than  upon  a  minute  specification  of  its  subjects 
and  aims.  And  who  will  deny  that  this  was  a  wise  abstinence 
on  their  part,  when  we  take  into  view  the  ever-varying  emer- 
gencies of  society,  and  the  rapid  developments  and  unforeseen 
needs  of  our  modern  civilization  \ 

We  have  made  these  general  remarks,  for  the  purpose  of 
showing,  that,  when  the  Constitution  authorized  the  legislature 
to  empower  municipalities  to  impose  taxes  for  corporate  pur- 
poses, with  the  additional  provision,  that  such  taxes  should  be 
"  uniform  in  respect  to  persons  and  property,  within  the  juris- 
diction of  the  body  imposing  the  same,"  it  was  not  designed 
that  the  phrase  "  corporate  purposes  "  should  receive  so  narrow 
a  construction  as  to  justify  the  courts  in  holding  that  a  muni- 
pality  should  not  tax  itself,  although  authorized  by  act  of  the 
legislature,  because  it  might  be  a  debatable  question  whether 
the  proposed  tax  would  promote  the  corporate  welfare  or  not. 
That  a  tax  may  be  so  clearly  beyond  this  limit  as  to  call  for 
the  interposition  of  the  courts,  we  do  not  deny.  What  we 
insist  upon  is,  that,  unless  the  case  is  exceedingly  clear,  we 
should  not  interfere  to  annul  a  self-imposed  tax,  possessing  the 
constitutional  quality  of  uniformity  in  respect  to  persons  and 
property. 

We  proceed  to  consider  the  question  whether  a  tax  imposed 
for  the  purpose  of  raising  bounties  to  secure  volunteers  in  the 
late  war,  can  be  properly  called  a  tax  for  "  corporate  purposes." 
We  may  define  this  phrase  to  mean,  a  tax  to  be  expended  in  a 
manner  which  shall  promote  the  general  prosperity  and  wel- 
fare of  the  municipality  which  levies  it.  That  every  individ- 
ual tax  payer  shall  have  a  direct  interest  in  the  object  for 
which  the  tax  is  laid,  or  be  directly  benefited  by  its  expend- 
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iture,  is  unattainable  in  the  very  nature  of  things.  General 
results  are  all  that  can  be  expected,  and  if  it  appear  that  a 
tax  has  been  voted  and  levied  with  an  honest  purpose  to  pro- 
mote the  general  well-being  of  the  municipality,  and  was  not 
designed  merely  for  the  benefit  of  individuals,  or  of  a  class,  its 
collection  should  not  be  stayed  by  the  courts.  In  a  commu- 
nity, for  example,  composed  of  the  various  religious  sects,  it 
could  hardly  be  contended  that  a  tax  levied  upon  all,  to  build 
a  church  or  support  a  clergyman  for  the  benefit  of  a  particular 
denomination,  was  a  tax  for  a  corporate  purpose.  So  too,  if 
a  tax  was  levied  in  order  that  its  proceeds  might  be  paid 
over,  as  a  gratuity,  to  some  individual,  who  enjoyed,  for  the 
time  being,  the  favor  of  the  multitude,  there  would  be  no  pre- 
tense for  calling  it  a  tax  for  municipal  or  corporate  purposes. 

But  on  the  other  hand,  a  very  considerable  portion  of  the 
taxes  in  every  municipality  are  of  such  character  as  not  directly 
to  benefit  non-resident  tax  payers,  nor  indeed  every  resident. 
Thus,  the  creation  of  a  police  force,  the  establishment  of  a 
reform  school  for  juvenile  offenders,  or  a  hospital  for  persons 
ill  with  contagious  diseases,  would  not  directly  benefit  a  non- 
resident taxed  for  their  support,  and  yet  no  person  would  deny 
that  these  are  proper  ends  of  municipal  taxation  and  justly 
included  in  the  phrase  u  corporate  purposes."  They  are  so, 
because,  while  individuals  are  benefited  by  the  expenditure  of 
such  taxes,  yet  their  purpose  and  object  are  the  security  of  the 
public  against  public  evils,  and  the  promotion  of  the  corporate 
welfare. 

Where,  as  in  the  case  before  us,  the  solution  of  a  question 
turns  upon  the  meaning  of  a  phrase,  we  must  ascertain  in 
what  sense  it  has  been  used  in  analogous  cases.  We  reason 
from  conceded  truths,  and  we  may  take  the  foregoing  illustra- 
tions as  admitted  instances  of  taxation  for  corporate  purposes. 
They  are  established  by  fixed  and  uncontroverted  usage.  The 
tax  sought  to  be  enjoined  in  the  case  before  us  is  novel  in  its 
character  because  the  result  of  new  emergencies,  but  can  it  be 
fairly  said  to  be  any  less  a  tax  for  a  corporate  purpose  than 
taxes  for  the  objects  above  named  ?     Would  the  opening  of  a 
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road,  the  laying  out  of  a  public  square,  the  purchase  of  a  lire 
engine,  the  erection  of  an  alms-house,  be  as  important  to  the 
general  interests  of  a  community,  as  was  exemption  from  the 
necessary  but  dreaded  conscription  during  the  last  years  of 
the  late  war  ? 

Doubtless,  in  all  communities,  there  were  tax  payers  who 
would  not  be  personally  liable  to  the  draft,  but  who  was  there, 
in  any  community,  so  isolated  as  not  to  be  liable  to  be  stricken 
by  it  through  his  kindred  or  friends,  or  injured  in  his  pecuniary 
interests  through  the  complex  relations  which  men  bear  to  one 
another  in  society  ?  The  teachers  who  educate  our  children, 
the  clergy  who  administer  the  consolations  of  our  holy  religion 
to  the  sick  and  dying,  the  magistrates  who  guard  our  laws,  the 
mechanics  who  carry  on  our  industries,  the  farmers  who  supply 
our  food,  were  equally  liable  to  be  swept  from  the  various  com- 
munities which  were  thriving  upon  their  labors.  And  can  it 
be  truthfully  said  that  the  sudden  tearing  away  of  whole  classes 
of  such  men  was  not  an  injury  to  the  entire  community,  and 
that  a  tax,  by  which  it  could  be  avoided,  was  not  a  tax  for  a 
corporate  purpose  ?  But,  besides  all  this,  many  of  these  men 
would  leave  behind  them  families  that  had  derived  their  sup- 
port from  the  daily  toil  of  the  husband  or  the  father,  and  these 
families,  in  his  absence,  would  fall  upon  the  community  for 
support. 

These  evils  were  not  wholly  avoided  by  furnishing  volun- 
teers, but  they  were  immeasurably  lessened.  For  the  volunteers 
were  largely  made  up  of  the  youth  of  the  country  —  promis- 
ing and  gallant,  it  is  true,  and  consecrating  forever  the  battle 
fields  where  so  many  of  them  laid  down  their  lives  —  but  still 
so  young  that  a  large  part  of  them  had  not  become  the  heads 
of  families,  or  settled  as  a  permanent  element  in  society.  The 
departure  therefore  of  fifty  or  a  hundred  volunteers  from  a 
small  community,  inflicted  upon  its  general  well-being  and  pros- 
perity a  far  less  violent  shock  than  would  have  been  caused 
by  the  loss  of  the  same  number  of  persons  torn  away  by  the 
indiscriminate  chances  of  the  draft ;  and,  in  view  of  this  fact, 
a  tax  levied  for  the  purpose  of  saving  a  community  from  the 
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evils  inseparable  from  a  draft,  may  be  fairly  considered  a  tax 
for  the  common  good. 

There  is  another  consideration  which  lends  a  potent  support 
to  the  validity  of   this  tax.     Under   the   system  of   drafting 
adopted  by  the  federal  government,  each  city  and  township  in 
the  state  was  assessed  for  its  respective  quota  of  men.     It  was 
determined  what  amount  of  military  service  was  due  to  the 
government  from  each  municipal  community,  under  the  acts 
of  congress  to  which  all  owed  obedience.     The  rendition  of 
this  service  was  a  burden  resting  on  the  entire  community,  and 
no  more  due  from   one  individual  member  of  it   than   from 
another.     True,  the  service  would  only  be  exacted  from  persons 
within  certain  ages,  but  the  exemption  was  granted,  not  because 
the  service  was  not  morally  due  from  all  alike,  but  because, 
under  and  over   certain   ages,   the  hiw  presumed  a  physical 
disability  to  render  it.     The  service  being  thus  due  from  the 
entire  population   of  a  town,  and,  as  citizens  of  a  common 
country,  due  from  all  the  constituents  of  the  population  alike, 
the  legislature  authorizes  the  town  to  relieve  itself  from  the 
burden,  if  it  can  do  so,  by  hiring  competent  men  voluntarily 
to  perform  the  required  service.     By  the  chances  of  the  draft 
this  burden  might  fall  on  the  shoulders  of  ten  men  out  of 
everj^  hundred,  and  yet  morally  it  would  no  more  belong  to 
any  one  of  the  ten  who  might  be  taken,  than  to  any  one  of 
the  ninety  who  might  be  left.     Even  legally,  it  would  devolve 
on  them  only  because  blind  chance  so  determined.     Now,  if 
this  burden,  properly  resting  on  the  whole  community,  could 
be  changed  into  the  form  of  voluntary  service,  and  thus  ren- 
dered not  only  vastly  less  onerous   to  the  entire  community, 
but  be  equally  distributed  among  them  in  the  form  of  a  pecu- 
niary tax,  can  there  be  really  any  question  that  such  a  tax 
would  be  a  tax  for  a  "  corporate  purpose  ?"     The  service  was 
assessed  against  a  town  as  a  corporate  community,  and  as  such 
community  it  renders  the  service  by  the  aid  of  a  corporate 
tax.     The  tax  is  levied,  not  for  the  benefit  of  the  volunteers 
who  receive  its  proceeds,  but  for  that  of  the  community  to 
which  it  brings  relief. 
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We  hold  the  acts  of  the  legislature,  authorizing  the  levy  of 
these  taxes,  to  be  constitutional. 

We  must  not,  however,  be  understood  as  expressing  any 
opinion  as  to  that  portion  of  the  law  which  authorizes  the 
payment  of  a  bounty  to  men  already  drafted.  That  there  is  a 
difference  between  bounties  to  drafted  men  and  bounties  to 
volunteers,  is  obvious,  and  whether  the  former  are  sustainable 
is  a  question  which  we  will  not  decide  until  called  upon  to  do 
so  by  the  record.  The  case  before  us  does  not  present  that 
point.  It  was  heard  on  demurrer  to  the  bill,  and  the  demurrer 
was  sustained.  The  bill  nowhere  alleges  that  any  portion  of 
the  taxes  sought  to  be  enjoined  were  levied  for  the  purpose 
of  paying  bounties  to  drafted  men.  The  averment  is  simply 
that  the  taxes  were  levied  "  for  the  purposes  and  uses  recited 
in  the  act  aforesaid."  Non  constat,  but  that  they  may  have 
been  all  levied  for  bounties  to  volunteers.  Or,  if  it  be  said 
that  the  averment  is  in  substance  that  they  were  partly  levied 
for  volunteers  and  partly  for  drafted  men,  then,  even  if  it 
should  be  held  that  the  last  named  purpose  was  unlawful,  the 
demurrer  must  still  be  sustained.  If  a  judgment  for  taxes  is 
brought  to  this  court,  and  it  appears  that  it  has  been  rendered 
for  taxes  a  part  of  which  are  illegal,  the  judgment  will  be 
reversed,  as  in  the  case  of  Campbell  v.  The  State,  41  111.  454, 
because  the  judgment  is  a  unit.  But  when  a  bill  in  chancery 
is  filed  to  enjoin  the  collection  of  taxes,  on  the  ground  that  they 
are  in  part  illegal,  the  bill  must  show  to  what  extent  they  are 
so,  in  order  that  the  court  may  enjoin  only  the  illegal  portion, 
or  that  they  are  so  levied  that  it  is  impossible  to  discriminate 
between  the  legal  and  illegal  portions.  There  are  no  such 
allegations  in  this  bill. 

We  remark,  in  conclusion,  that  taxation  for  a  similar  purpose 
has  been  held  valid  by  the  Supreme  Court  of  Pennsylvania,  in 
the  case  of  Speer  v.  School  Directors  of  Blairsville,  reported  in 
the  September  number,  1865,  of  the  Law  Register,  and  by  the 
Supreme  Court  of  Connecticut,  in  Booth  v.  Town  of  Woodbury, 
reported  in  the  February  number,  1866,  of  the  same  magazine. 

Decree  affirmed, 
2  — 42d  III. 
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William  A.  Butters 

v. 

Eder  V.  Haughwout  et  ah 

1.  Sale  op  personal  property,  where  the  vendor  has  acquired  title  fraudu- 
lently—  whether  a  pre-existing  debt  is  a  sufficient  consideration.  It  was  held  in 
Manning  v.  Mc  Clure,  36  111.  490,  that  a  promissory  note  assigned  before  due,  to 
secure  a  pre-existing  debt,  passes  to  the  assignee  discharged  of  latent  equities 
between  the  original  parties  to  the  note,  the  assignee  having  no  notice  of  those 
equities,  the  assignee  thus  occupying  the  same  ground  as  a  bona  fide  purchaser 
for  a  valuable  consideration  paid  at  the  time  of  the  assignment.  The  same 
rale  applies  in  the  transfer  of  chattels. 

2.  So,  where  a  person  who  had  purchased  goods  by  means  of  fraudulent 
representations,  sold  and  delivered  them  to  his  creditor,  in  payment  of  a  pre- 
existing debt,  who  accepted  them  bona  fide,  and  without  notice  of  any  fraud  in 
his  vendor  in  obtaining  the  goods,  such  creditor  is  a  purchaser  for  a  valuable 
consideration  and  will  be  protected  as  such  against  any  claim  of  the  original 
owner,  to  the  same  extent  he  would  if  he  had  paid  a  new  consideration  for  the 
goods  at  the  time  he  purchased  them. 

3.  Demand  —  in  replevin  —  when  necessary,  and  when  not.  In  replevin  for  a 
detention  of  goods,  where  the  defendant  obtained  them  unlawfully,  proof  of  a 
demand  by  the  true  owner  and  a  refusal  to  deliver  them  up,  is  not  necessary. 

4.  So,  if  the  defendant  purchased  the  goods  with  knowledge  that  his  ven- 
dor had  obtained  them  by  fraudulent  means,  then  the  possession  of  the  defend- 
ant, as  against  the  true  owner,  is  unlawful,  and  no  demand  is  necessary. 

5.  Or,  where  the  parties  had  stipulated  that  the  goods  in  controversy  should 
be  sold  and  the  proceeds  paid  over  to  the  one  entitled,  that  will  supersede  the 
necessity  for  a  demand. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

A  sufficient  statement  of  the  case  will  be  found  in  the  opinion 
of  the  court. 

The  principal  question  presented  in  the  case  is,  whether  a 
pre-existing  debt,  in  payment  of  which  a  party  in  possession  of 
goods  sold  and  delivered  them  to  his  creditor,  is  a  sufficient 
consideration  to  protect  such  purchaser  against  the  claims  of  a 
former  owner  from  whom  the  intermediate  holder  purchased 
the  goods  by  means  of  fraudulent  representations,  the  last  pur- 
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chaser  having  no  notice  of  the  fraud  of  his  vendor  in  obtaining 
the  goods. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  plaintiff  in  error. 

The  main  question  presented  to  the  court  for  decision  on 
this  record,  is  the  important  and  somewhat  vexed  one  —  whether 
a  bona  fide  antecedent  debt  is  a  good  consideration  in  this 
State  for  the  transfer  of  personal  property,  if  such  transfer  be 
made  by  the  debtor  to  the  creditor  in  good  faith. 

The  court  below  followed  the  decisions  of  the  courts  of  New 
York,  holding  a  pre-existing  debt  not  to  be  a  sufficient  con- 
sideration to  protect  the  purchaser  against  the  claims  of  a 
former  owner  from  whom  the  second  vendor  had  obtained  them 
by  fraud,  although  the  second  purchaser  had  no  knowledge  of 
such  fraud  in  his  vendor. 

We  insist  such  is  not  the  correct  rule,  the  great  weight  of 
authority  in  the  United  States  holding  the  law  to  be  as  we 
contend  for  it  —  that  a  bona  fide  pre-existing  debt  is  a  good 
con 51  deration  for  the  transfer  of  personal  property. 

In  support  of  our  position,  we  state  that  the  decisions  of  the 
New  York  courts  on  this  point  have  been  much  shaken,  even 
by  subsequent  decisions  of  that  State,  and  are  completely  over- 
thrown by  the  decision  of  the  Supreme  Court  of  the  United 
States,  in  16  Peters,  1,  Swift  v.  Tyson,  Judgment  of  Story,  J., 
on  pages  16,  17,  19.  See,  also,  Goolidge  v.  Payson,  2  Wheat. 
66,  70,  73 ;  Townsley  v.  Sumrall,  2  Pet.  170,  182,  which  are  to 
same  effect. 

Chancellor  Kent,  in  his  Commentaries,  treating  of  this  sub- 
ject, in  a  foot  note,  says :  "  This  opinion  (16  Peters,  1)  lays 
down  a  better  rule  than  New  York  cases."  And  this  case  in 
Peters  is  confirmed  and  approved  in  21  Howard  U.  S.  Sup.  Ct. 
Rep.  432,  McCarty  v.  Roots.  McLean,  J.,  on  page  438,  says: 
"  Nor  does  the  fact  that  the  bills  were  assigned  to  the  plaintiff 
as  collateral  security  for  a  pre-existing  debt  impair  the  plaint- 
iff's right  to  recover." 

In  England,  the  same  doctrine  has  been  uniformly  acted  on, 
from  the  case  of  Pillans  et  al.  v.   Van  Mierqp  et  al,  3  Burr. 
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1664.  See  Bosanguet  v.  Dudman,  1  Starkie,  1 ;  Ms  parte 
Bloxham,  8  Yesey,  531,  Lord  Eldon,  C ;  Haywood  v.  Watson 9 
4  Bing.  496 ;  Bramah  v.  Roberts,  1  Bing.  (N.  C.)  469 ;  Perci- 
val  v.  Frampton,  2  C.  M.  &  R.  180. 

In  Brush  v.  Scribner,  11  Conn.  388,  the  Supreme  Court  of 
Connecticut,  after  an  elaborate  review  of  the  English  and  New 
York  cases,  held,  that  a  pre-existing  debt  was  a  valuable  con- 
sideration. And  the  authorities  in  all  the  States  we  can  find, 
except  in  New  York,  hold  that  a  pre-existing  debt  is  a  valuable 
and  valid  consideration  in  other  cases  of  contract,  as  well  as  in 
cases  of  the  assignment  of  commercial  paper.  See,  on  this 
point,  further,  Covanhoven  v.  Hart,  21  Penn.  495 ;  29  id.  389  ; 
York  Co.  Bank  v.  Carter,  38  id.  446,  is  much  in  point,  and, 
we  think,  settles  the  law  in  Pennsylvania. 

The  law  is  held  to  be  the  same,  as  far  as  we  can  trace  it,  in 
England,  Massachusetts,  Connecticut,  Pennsylvania,  Rhode 
Island,  Georgia,  Alabama,  New  Jersey,  North  Carolina  and 
South  Carolina.  See  20  Eng.  Law  and  Equity,  103 ;  2  Ellis  & 
Black.  84;  8  Mctc.  110;  2  Cush.  162;  1  Allen,  502;  8  Conn. 
507 ;  5  Rhode  Island,  523 ;  3  Geo.  47 ;  11  Rich.  S.  C.  657. 

But,  whatever  may  be  the  various  decisions  in  other  States 
on  this  point,  although  the  great  weight  of  authority  is  in  favor 
of  our  position,  the  question,  we  respectfully  submit,  has  been 
expressly  decided  in  our  Supreme  Court,  in  the  case  of  Man- 
ning v.  McClure  et  al.,  36  111.  490,  in  which  Mr.  Justice 
Lawrence,  in  delivering  the  judgment  of  the  court,  follows 
the  ruling  of  the  Supreme  Court  of  the  United  States,  in  16 
Peters,  and  disapproves  of  the  law  on  this  subject  as  laid  down 
by  the  New  York  courts. 

And  in  the  case  of  Gray  v.  St.  John,  35  111.  222,  the  court 
have,  in  terms,  decided  that  a  pre-existing  debt  is  a  valuable 
and  good  consideration  for  the  bona  fide  transfer  of  personal 
propert}^.  The  same  doctrine  is  held  in  Waggoner  v.  Cooley, 
17  HI.  245,  in  which  case  Scates,  Ch.  J.,  in  delivering  the 
judgment  of  the  court,  says,  "  Had  the  fraud  been  perpetrated 
upon  the  vendor,  a  bona  fide  purchaser  or  bailee  who  receives 
the  goods  on  a  pre-existing   debt  may  hold   them  against  the 
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defrauded  vendor."  And  in  Ewing  v.  Runkle,  20  111.  457,  Mr. 
Justice  Breese,  on  page  462,  in  delivering  judgment,  uses  this 
most  accurate  and  significant  language,  in  defining  the  rights 
of  a  creditor  to  protect  himself:  "  A  vigilant  creditor  is  entitled 
to  all  legal  advantages,  and  can  protect  himself  by  a  bona  fide 
transaction." 

Messrs.  Gookins  &  Koberts,  for  the  defendants  in  error. 

The  authorities  cited  by  the  counsel  for  the  plaintiff  in  error 
do  not  apply  to  the  case  at  bar. 

Taking  the  cases  of  Swift  v.  Tyson,  16  Pet.  1,  and  Brush 
v.  Scribner,  11  Conn.  388,  as  types  of  all  the  rest,  they  all 
turn  upon  the  principles  of  commercial  law,  holding  that  the 
bona  fide  holder  of  a  bill  of  exchange,  or  other  commercial 
paper,  is  not  subject  to  have  his  title  questioned,  if  it  is  taken 
in  the  regular  course  of  business,  and  before  due,  for  a  valuable 
consideration.  That  a  pre-existing  debt  is  a  valuable  con- 
sideration, there  is  no  doubt,  at  present,  if  it  was  ever  doubted, 
whether  in  New  York  or  elsewhere.  But  commercial  paper, 
in  the  regular  course  of  business,  is  not  taken  upon  the  title 
of  the  holder,  but  upon  the  credit  given  to  it  by  the  policy  of 
the  law,  and,  although  stolen,  a  bona  fide  holder  will  not  be 
affected,  if  he  has  no  knowledge  of  the  theft,  and  acts  with 
due  caution. 

Not  so  with  lands  or  chattels.  They  always  pass,  in  this 
country  (where  the  doctrine  of  sales  in  market  overt  has  never 
been  applied),  upon  the  title  of  the  vendor,  and.  we  submit, 
there  is  neither  reason  nor  authority  for  making  a  distinction 
between  real  and  personal  property,  so  far  as  this  question  is 
concerned.  No  such  distinction  is  made  in  any  of  the  cases 
referred  to,  so  far  as  we  have  been  able  to  discover.  They  rest 
upon  the  ground  that  the  defrauded  seller  never  parted  with 
his  title,  as  fraud  vitiates  all  contracts.  True,  the  transaction 
may  ripen  into  a  sale  that  will  conclude  the  vendor,  by  his 
acquiescence,  manifested  by  his  bringing  a  suit  for  the  purchase- 
money  ;  by  lapse  of  time  with  knowledge  of  the  fraud ;  or  by 
a  sale  to  a  bona  fide  purchaser.     To  be  a  bona  fide  purchaser 
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he  must  have  a  better  right  to  the  property  than  the  original 
owner.  He  must  purchase  in  ignorance  of  the  fraud,  and  must 
actually  pay  (and  not  merely  secure)  a  new  consideration,  and 
a  pre-existing  debt  is  not  such  a  new  consideration  (although 
it  is,  no  doubt,  a  valuable  consideration).  We  may  admit, 
also,  that  there  may  be  circumstances  which  would  entitle  the 
party  claiming  as  a  bona  fide  purchaser,  to  favorable  considera- 
tion, where  a  previous  indebtedness  is  used  as  the  consideration, 
in  whole  or  in  part,  for  the  new  purchase  ;  such  as  the  surrender 
of  securities,  the  cancellation  of  mortgages,  and  the  like. 

We  refer  to  the  following  authorities  :  Powell  v.  Jeffries,  4 
Scam.  387  ;  Boot  v.  French,  13  Wend.  570  ;  Buffngton  v. 
Gerrish,  15  Mass.  156 ;  Gilbert  v.  Hudson,  4  Greenleaf,  345  ; 
Thompson  v.  Bose,  16  Conn.  71  ;  Johnson  v.  Peck,  1  Wood- 
bury &  Minot,  334 ;  Mowrey  v.  Walsh,  8  Cowen,  238 ;  Brad- 
ley v.  Oheare,  10  N.  H.477  ;  Rowan  v.  Adams,  1  Smedes  & 
M.  Ch.  45  ;  Padgett  v.  Lawrence,  10  Paige,  170  ;  Dicker  son  v. 
Tillinghast,  4  id.  215  ;  The  Manhattan  Co.  v.  Bverston,  6  id. 
457  ;  Be  La  Chaumette  v.  The  Bank  of  England,  9  B.  &  C. 
209  ;  17  E.  C.  L.  100  ;  Jackson  v.  Myers,  11  Wend.  533;  Met. 
Bank  v.  Godfrey,  23  111.  577. 

The  case  of  Manning  v.  McGlure  is  referred  to.  We  have 
not  seen  this  opinion,  as  the  case  is  not  yet  reported,  and  can, 
therefore,  say  nothing  about  it,  further  than  to  remark,  that,  as 
*t  is  quoted  as  an  authority  to  the  effect  that  a  pre-existing  debt 
is  a  valuable  consideration,  and  as  we  have  no  occasion  to  con- 
test that  proposition,  we  do  not  need  to  look  into  the  case 
further. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  brought  in  the  Cook  Circuit 
Court  by  E.  V.  Haughwout  and  others,  crockery  and  china 
ware  merchants  in  the  city  of  New  York,  against  William  A. 
Butters,  an  auctioneer  in  Chicago.  The  defendant  is  not  a  real 
party  to  the  controversy.  He  stands  in  the  attitude  of  a  mere 
stakeholder       James    Duncan,    of   the    dry-goods    house  of 
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Ubsdell,  Pearson  &  Co.  of  St.  Louis,  is  the  real  defendant, 
who  had  sent  the  goods  in  controversy,  with  some  others  of  his 
own,  to  Batters  to  be  sold.  After  the  action  of  replevin  was 
commenced,  it  was  agreed  between  the  agent  of  the  plaintiffs 
and  Duncan,  that  all  of  the  goods  sent  by  Duncan  to  Butters, 
should  be  sold  by  him  together,  and  the  proceeds  should  be 
divided  between  the  plaintiffs  and  Duncan,  in  proportion  to 
their  interests.  The  action  was  to  recover  the  possession  of 
twenty-three  casks  of  French  china  ware,  and  their  contents, 
of  the  value  of  two  thousand  five  hundred  dollars. 

The  pleas  were  non  cepit,  non  detinet,  and  property  in  James 
Duncan.     The  controversy  arises  on  the  third  plea. 

The  jury  found  a  verdict  for  the  plaintiffs.  A  motion  for  a 
new  trial  being  overruled  and  exception  taken,  judgment  was 
entered  on  the  verdict,  to  reverse  which  the  defendant  pros- 
ecutes this  writ  of  error.  Some  preliminary  objections  were 
made  to  certain  interrogatories  propounded  to  plaintiffs'  wit- 
nesses, but  as  the  abstract  does  not  show  what  the  answers  were, 
and  as  they  were  not  pressed  upon  the  attention  of  the  court  in 
the  argument,  we  will  not  consider  them.  It  may  be  well  to  say, 
however,  this  court  would  hesitate  to  reverse  a  judgment,  simply 
because  depositions  in  a  case  like  this,  had  been  let  in,  which 
contained  interrogatories  of  a  leading  nature,  and  that  appears 
to  be  the  principal  objection  to  the  interrogatories  specified. 

The  claim  of  the  plaintiffs  in  the  replevin,  was  based  upon 
the  allegations  of  fraudulent  representations  made  by  one  Mor- 
gan, to  whom  they  sold  the  goods,  and  a  knowledge  thereof  by 
Duncan,  who  received  them  from  Morgan  on  account  of  a  pre- 
existing debt  due  by  Morgan  to  Duncan. 

Duncan  claimed  the  goods  by  a  fair  purchase,  for  a  valuable 
consideration,  without  any  notice  of  any  fraud  on  the  part  of 
Morgan  in  obtaining  the  goods. 

The  only  consideration  proved,  was  a  pre-existing  debt  of  a 
large  amount,  due  by  Morgan  to  Duncan,  and  that  these  goods 
were  received  by  Duncan  on  account  of  that  indebtedness. 

It  is  unnecessary  to  state  the  evidence,  as  the  only  questions 
discussed  here  arise  out  of  the  instructions. 
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The  defendant  asked  the  court  for  these  instructions : 

"  The  court  instructs  the  jury,  before  they  can  find  a  verdict 
for  the  plaintiffs,  they  must  believe  from  the  evidence,  that,  be- 
fore the  institution  of  this  suit,  a  demand  for  the  property  in 
controversy  was  made  on  the  defendant,  either  by  the  plaintiffs 
or  their  authorized  agent,  and  a  refusal  by  the  defendant  to 
deliver  the  same  ;  and  if  the  jury  should  find,  from  the  evi- 
dence, that  no  such  demand  was  made  by  plaintiffs  before  com- 
mencing this  suit,  then  the  jury  will  find  a  verdict  for  the  de- 
fendant." 

This  instruction  the  court  modified  by  adding  :  "  But  if  the 
jury  believe  from  the  evidence,  that  the  original  purchase  by 
Morgan  was  fraudulent,  and  Duncan  was  privy  to  the  fraud, 
then  his  possession  as  against  plaintiffs  was  unlawful,  and  no 
demand  was  necessary ;  and,  if  so,  the  jury  should  find  the 
issue  for  the  plaintiffs.', 

The  modification  of  this  instruction  is  made  the  first  objec- 
tion by  the  plaintiff  in  error. 

We  deem  the  modification  proper,  the  doctrine  being,  if 
goods  have  been  unlawfully  obtained,  proof  of  a  demand  by 
the  true  owner,  and  a  refusal  to  deliver  them  up,  is  not  neces- 
sary. 

But,  in  this  case,  we  are  of  opinion,  the  stipulation  of  the 
parties,  that  the  goods  should  be  sold  by  the  plaintiff  in  error, 
and  the  proceeds  paid  over  to  the  parties  entitled,  superseded 
the  necessity  of  a  demand. 

The  other  instructions  go  to  the  merits  of  the  case,  and  we 
have  carefully  considered  them,  presenting,  as  they  do,  ques- 
tions of  great  interest,  and  which  have  been  argued  with  great 
ability.     They  are  as  follows  : 

"  If  the  jury  should  believe,  from  the  evidence,  that  James 
Duncan  bought  the  goods  in  controversy  in  this  suit  from 
Morgan,  in  good  faith,  in  payment  or  part  payment  of  a  debt 
which  Morgan  owed  Duncan  or  Duncan's  firm,  or  either  or 
both  of  them,  without  any  knowledge  of  the  manner  in  which 
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Morgan  obtained  them  from  the  plaintiffs,  then  the  jury  should 
find  a  verdict  for  the  defendant,  even  though  they  might  find 
from  the  evidence  that  Morgan  had  obtained  the  goods  from 
the  plaintiffs  by  means  of  false  representations." 

"  The  jury  are  instructed,  as  a  matter  of  law,  that  a  fraud  is 
never  presumed  against  a  party,  but  must  be  proved  to  the 
satisfaction  of  the  jury  ;  and  the  jury  is  further  instructed,  that, 
in  order  to  entitle  the  plaintiffs  to  a  verdict,  they  must  prove, 
to  the  satisfaction  of  the  jury,  that  Morgan  obtained  the  goods 
in  controversy  from  the  plaintiffs  by  means  of  false  representa- 
tions, and  that  James  Duncan,  at  or  before  the  time  he  received 
them  from  Morgan,  knew  of  the  manner  in  which  Morgan  had 
obtained  them,  or  that  he  received  them  from  Morgan  without 
any  consideration,  and  if  the  jury  should  believe,  from  the 
evidence,  that  James  Duncan,  in  good  faith,  received  these 
goods  from  Morgan  in  payment  or  part  payment  of  an  indebt- 
edness which  Morgan  owed  Duncan  or  Duncan's  firm,  or  either 
or  both  of  them,  and  that  the  evidence  fails  to  show  that  Dun- 
can knew  that  Morgan  obtained  these  goods  from  the  plaintiffs 
by  means  of  false  representations,  then  the  jury  should  find  for 
the  defendant." 

"  The  jury  are  instructed,  as  a  matter  of  law,  that  a  debtor 
in  failing  circumstances  has  a  right  to  prefer  one  creditor  to 
another,  and  to  pay  any  creditor  with  goods  obtained  upon 
credit  from  another ;  and  if  the  jury  should  find,  from  the 
evidence,  that  Morgan  was  largely  indebted  to  Duncan  or 
Duncan's  firm,  or  either  or  both  of  them,  and  that  the  evidence 
fails  to  show  that  Duncan  knew  that  Morgan  obtained  these 
goods  from  the  plaintiffs  by  means  of  false  representations,  then 
the  jury  should  find  for  the  defendant." 

"  The  jury  are  instructed,  as  a  matter  of  law,  that  a  debtor 
in  failing  circumstances  has  a  right  to  prefer  one  creditor  to 
another,  and  to  pay  any  creditor  with  goods  obtained  upon 
credit  from  another,  and  if  the  jury  should  find,  from  the 
evidence,  that  Morgan  was  largely  indebted  to  Duncan,  or 
Duncan's  firm,  or  either  or  both  of  them,  and  Morgan,  finding 
he  could  not  pay  all  his  creditors,  transferred  the  goods  in  con- 
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troversy  to  Duncan,  in  satisfaction,  or  part  satisfaction,  of  such 
indebtedness,  then  the  jury  should  find  a  verdict  for  the  defend- 
ant, if  the  evidence  fails  to  show  that  Duncan  knew  that  these 
goods  were  obtained  fraudulently  from  the  plaintiffs,  if  they 
were  in  fact  so  obtained." 


These  instructions  the  court  refused,  having  previously,  on 
the  plaintiffs'  motion,  instructed  the  jury  that  if  they  found, 
from  the  evidence,  that  Morgan  obtained  the  goods  from  the 
plaintiffs  by  fraud,  and  that  Duncan  derived  his  title  to  the 
goods  by  purchase  from  Morgan,  evidenced  by  a  bill  of  sale, 
the  only  consideration  of  which  was  the  indebtedness  of  Morgan 
to  Duncan,  on  liabilities  of  Duncan  for  Morgan,  both  previously 
existing,  and  that  no  new  consideration  was  paid  by  Duncan  to 
Morgan  at  the  time  of  the  purchase,  the  plaintiffs'  title  to  the 
goods  was  superior  to  that  of  Duncan,  although  the  latter  may 
have  been  ignorant  of  the  fraud  on  the  part  of  Morgan  in 
obtaining  the  goods. 

The  question  is,  which  instruction  was  the  proper  one?  They 
are  in  direct  opposition,  and  which  should  have  been  given? 
What  is  the  law  on  the  facts  assumed  ? 

The  counsel  for  the  defendants  in  error  contend,  that  Dun- 
can could  not  buy  the  goods  in  question  from  Morgan,  the 
fraudulent  vendee,  paying  nothing  for  them  in  the  nature  of  a 
new  consideration,  but  taking  them  merely  on  account  of  a 
pre-existing  indebtedness,  the  sale  having  been  promptly  dis- 
affirmed by  the  defendants,  and  the  goods  reclaimed  so  soon  as 
the  fraud  was  discovered. 

Counsel  admit,  that,  as  to  commercial  paper,  such  as  bills  of 
exchange  and  negotiable  promissory  notes,  the  holder  of  such, 
if  taken  in  the  regular  course  of  business,  before  due,  and  for  a 
valuable  consideration,  is  not  subject  to  have  his  title  ques- 
tioned—  that,  in  such  case,  a  pre-existing  debt  is  a  valuable  con- 
sideration for  the  transfer.  But  he  says,  commercial  paper,  in 
the  regular  course  of  business,  is  not  taken  upon  the  title  of 
the  holder,  but  upon  the  credit  given  to  it  by  the  policy  of  the 
law,  and,  although  stolen,  a  bona  fide  holder  will  not  be  affected 
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if  he  has  no  knowledge  of  the  theft,  and  has  acted  with  due 
caution.  He  insists  that  it  is  not  so  with  lands  or  chattels,  they 
being  taken  on  the  title  of  the  vendor.  But  he  admits,  that  a 
sale  of  chattels,  effected  by  fraudulent  misrepresentations,  may 
ripen  into  a  title  in  the  vendee  so  as  to  conclude  the  vendor  by 
his  acquiescence,  manifested  by  his  bringing  a  suit  for  the  pur- 
chase-money, by  lapse  of  time  with  knowledge  of  the  fraud,  or 
by  a  sale  to  a  bona  fide  purchaser,  but  to  be  a  bona  fide  pur- 
chaser he  must  purchase  in  ignorance  of  the  fraud,  and  must 
actually  pay  a  new  consideration,  and  a  pre-existing  debt  is  not 
such  a  new  consideration,  although  it  is  a  valuable  considera- 
tion. And  he  also  admits,  that  there  may  be  circumstances 
which  would  entitle  a  party  claiming  as  a  bona  fide  purchaser 
to  favorable  consideration,  when  a  previous  indebtedness  is 
used  as  the  consideration,  in  whole  or  in  part,  for  the  new  pur- 
chase, such  as  the  surrender  of  securities,  the  cancellation  of 
mortgages,  and  the  like. 

These  admissions  by  the  defendants'  counsel,  seem  to  us  to 
admit  away  their  whole  case.  If  a  pre-existing  debt  be  a  valu- 
able consideration  for  the  purchase  and  transfer  of  personal 
property,  a  most  important  element  to  make  a  sale  valid  is 
shown,  and  if  the  transaction  be  fair  and  honest,  with  no  knowl- 
edge of  any  fraud  on  the  part  of  his  vendor,  what  is  wanting 
to  vest  the  title  in  such  a  purchaser  ?  If  a  previous  indebted- 
ness be  used,  in  whole  or  in  part,  as  the  consideration  for 
the  new  purchase,  and  that  is  a  valuable  consideration,  as  is 
admitted,  is  it  not  a  question  for  the  jury  how  this  indebted- 
ness was  used  ;  —  was  it  in  the  surrender  of  securities,  the  cancel- 
lation of  mortgages,  or  the  like  \  It  being  admitted  that  a 
pre-existing  debt  is  a  valuable  consideration  for  the  sale  of 
goods,  in  the  absence  of  all  knowledge  on  the  part  of  the  pur- 
chaser of  any  fraud  on  the  part  of  his  vendor,  the  court  should, 
on  the  admission  of  the  defendant,  have  instructed  the  jury  as 
asked  by  the  plaintiff  in  error.  The  instruction  proceeds  on 
the  ground,  the  goods  were  taken  from  Morgan  in  part  pay- 
ment of  a  pre-existing  debt  due  from  him  to  Duncan,  that  they 
were  taken  in  good  faith,  and  without  any  knowledge,  on  the 
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part  of  Duncan,  of  any  fraud  in  Morgan  in  obtaining  the 
goods.  Whether  or  not  Duncan  canceled  mortgages,  or  sur- 
rendered securities,  he  held  against  Morgan,  or  discharged  other 
indebtedness,  in  whole  or  in  part,  were  facts  to  be  inquired 
into  by  the  jury. 

Should  it  appear  to  the  jury  that  no  price  was  fixed  on  these 
goods,  that  it  was  a  sale  in  gross  of  seven  consignments  "  for 
value  received,"  and  taken  by  Duncan  on  account  of  his  claim 
against  Morgan,  existing  at  the  time  of  sale,  without  showing 
what  he  paid  for  the  property  and  how  he  paid  it,  it  might  be 
the  jury  would  be  justified  in  finding  against  him,  but  these 
do  not  affect  the  law  of  the  case.  The  question  is,  not  what 
was  proved,  but  what  is  the  law  on  a  given  state  of  facts. 
The  defendant's  second  and  third  instructions  were  based  on 
the  hypothesis  that  Duncan  bought  these  goods  in  good  faith 
of  Morgan,  in  part  payment  of  a  debt  Morgan  owed  him, 
without  any  knowledge  of  the  manner  in  which  Morgan  had 
obtained  them.  Whether  these  facts  were  proved  or  not,  is 
wholly  immaterial.  The  court,  by  refusing  the  instructions, 
told  the  jury  that  such  facts,  if  proved,  clothed  Duncan  with 
no  title,  and  constituted  no  defense  to  the  action. 

We  have  examined  all  the  cases  cited  by  defendants  in  error, 
as  authority  in  support  of  the  instruction  they  asked  of  the  court, 
and  they  go  far  to  sustain  them.  They  are  all,  or  nearly  all, 
however,  based  on  the  decisions  of  the  court  of  New  York, 
and  however  respectable  they  may  be,  they  have  no  binding 
force  in  this  court.  Those  decisions  but  follow  the  doctrine 
established  in  that  court,  that  the  holder  of  negotiable  paper, 
taken  before  due,  and  for  a  pre-existing  debt,  holds  it  subject  to 
all  the  equities  existing  between  the  original  parties  to  it.  This 
is  not  the  doctrine  of  this  court,  as  announced  in  the  case  of 
Manning  v.  McClure,  36  111.  490.  In  that  case  it  was  held, 
after  elaborate  argument  by  able  counsel,  and  full  consideration, 
that  a  note  assigned  before  due  to  secure  a  pre-existing  debt, 
passes  to  the  assignee  discharged  of  latent  equities ;  that  the 
assignee  occupies  the  same  ground  as  a  bona  fide  purchaser  for 
a  valuable  consideration  paid  at  the  time  of  the  assignment 
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A  reference  to  the  authorities  there  cited  fully  establishes  this 
doctrine,  and  we  have  no  desire  to  abandon  it.  We  think  it  is 
consonant  with  reason  and  justice.  And,  after  the  most 
serious  consideration,  we  have  been  unable  to  perceive  any 
distinction,  in  principle,  between  commercial  paper  which  is 
made  the  subject  of  transfer,  and  goods  and  chattels.  The 
case  of  Manning  v.  MoClure,  recognizes  to  the  fullest  extent, 
the  principle,  that  receiving  a  negotiable  note  before  its  maturity 
in  payment  of  a  pre-existing  debt,  will  exclude  all  equities 
between  the  original  parties  to  the  note,  the  assignee  having 
no  notice  of  those  equities,  and  this  is  in  harmony  with  section 
9  of  the  act  relating  to  negotiable  instruments.  Scates'  Comp. 
292.  Why  the  rule  should  not  be  the  same  in  the  transfer  of 
chattels,  we  are  at  a  loss  to  perceive.  The  reason  why  it  should 
not,  as  given  by  the  counsel  for  defendants  in  error,  is  that 
chattels  pass  in  the  market  on  the  title  of  the  vendor,  and  if 
he  has  none,  he  can  confer  none  by  a  sale  or  transfer  to  his 
vendee.  But,  it  may  be  asked,  how  is  a  purchaser  of  a  chattel 
in  the  possession  of  his  vendor  to  know  he  has  no  title,  in  the 
absence  of  circumstances  to  excite  suspicion  so  as  to  put  him 
on  inquiry?  How  is  he  to  know  his  vendor  obtained  the 
goods  by  fraudulent  representations  ?  Possession  of  goods  is 
one,  and  a  strong,  indicium  of  ownership,  and  if  surrounding 
circumstances  cast  no  suspicion  on  the  character  of  this  posses- 
sion, why  should  not  a  purchaser  in  good  faith  of  the  property, 
without  notice  of  any  latent  equity,  be  protected  in  the  title 
thus  acquired  ?  It  was  held  by  this  court,  in  the  case  of  Brund- 
age v.  Camp,  21  111.  330,  which  was  an  action  of  replevin  fur 
a  pair  of  mules  bought  by  Camp,  for  value,  from  one  Crouch, 
and  then  in  his  possession,  and  without  notice  of  any  claim  of 
Brundage,  that  although  the  sale  might  not  confer  title  as 
between  Brundage  and  Crouch,  yet,  Brundage  having  sold  and 
delivered  the  mules  to  Crouch,  his  subsequent  sale  for  a  valu- 
able consideration  and  in  good  faith  to  Camp,  without  any 
notice  of  any  subsisting  claim  in  Brundage,  vested  the  title  in 
Camp.  Numerous  authorities  were  referred  to  in  that  case, 
and   the  doctrine    distinctly  stated,  where    a   party   sells  and 
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delivers  a  chattel  to  another,  though  there  might  be  a  secret 
understanding  between  them  that  the  title  should  not  pass 
until  certain  conditions  were  performed  by  the  vendee,  a  sale 
by  such  vendee  in  good  faith,  for  a  valuable  consideration,  to  a 
party  having  no  notice  of  such  an  agreement,  passed  the  title 
to  the  vendee.  It  is  otherwise  in  the  case  of  a  mere  bailment. 
Fawcett  et  al.  v.  Osborne,  32  id.  411. 

The  leading  case,  in  support  of  the  views  held  by  the 
defendants'  counsel,  is  the  case  of  Coddington  v.  Bay,  20  John- 
son, 636,  on  which  the  cases  cited  by  them  decided  by  the  courts 
of  this  country  are  based. 

That  was  a  case  in  chancery,  and  it  decides  that  a  person 
receiving  negotiable  paper  in  the  usual  course  of  trade  for  a 
fair  and  valuable  consideration,  from  an  agent  or  factor  having  no 
authority  to  transfer  them,  but  without  knowledge  of  that  fact 
or  notice  of  the  fraud,  may  hold  them  against  the  owner.  But 
when  an  agent  had  received  notes  to  be  remitted  to  his  princi- 
pal, and  passed  them  to  the  defendant  as  security  against 
responsibilities  assumed  by  him  as  indorser  of  the  agent's  notes, 
and  as  the  maker  of  notes  lent  to  the  agent  for  his  accommo- 
dation, but  not  then  payable,  and  the  defendant  had  no  notice 
or  knowledge  that  the  notes  belonged  to  the  plaintiff,  but 
believed  they  belonged  to  the  agent,  who  had  become  insolvent 
at  the  time  the  defendant  received  them,  the  court  held,  that, 
the  notes  not  being  received  in  the  usual  course  of  trade,  nor 
for  a  present  consideration,  the  defendant  was  not  entitled  to 
hold  them  against  the  true  owner.  This  doctrine  was  applied 
to  sales  of  chattels,  as  may  be  seen  by  the  case  of  Boot  v. 
French,  13  Wend.  570,  which  was  replevin  for  goods,  relied 
on  by  defendants  in  error,  and  on  the  a  fortiori  principle,  if 
it  is  true  of  negotiable  papers,  a  fortiori  is  it  true  of  goods  and 
chattels  merely.  In  this  case  the  court  say  it  is  a  general  rule, 
that  a  person  who  has  no  title  to  property  can  convey  none, 
but  to  this  rule  there  are  some  exceptions  ;  that,  to  create  such 
exception,  and  to  give  a  third  person  a  better  title,  and  a 
superior  equity  to  the  true  owner,  such  third  person  must  have 
given  value  for  such  property,  or  incurred  some  responsibility 
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upon  credit  of  it,  and  without  notice  of  the  fraud,  such  inno- 
cent third  person  is  a  bona  fide  purchaser  for  a  valuable  con- 
sideration. In  such  a  case,  the  vendor  who  has  been  defrauded 
of  his  property,  and  the  bona  fide  purchaser  from  the  fraudu- 
lent vendee,  are  both  innocent  parties  ;  and  when  one  of  two 
innocent  parties  must  suffer  from  the  fraud  of  a  third,  the  loss 
should  fall  on  him  who  enabled  such  third  party  to  commit  the 
fraud.  Possession,  the  court  say,  is  prima  facie  evidence  of 
property,  but  to  this  general  rule  there  are  some  exceptions 
also.  The  bona  fide  purchaser,  having  no  notice  of  the  fraud, 
is  therefore  justified  in  considering  the  fraudulent  vendee  the 
true  owner,  and,  considering  him  as  the  owner,  the  bona  fide 
purchaser  is  justified  in  purchasing  such  property  and  giving 
value  for  it,  or  in  making  advances  upon  it,  or  incurring  re- 
sponsibility upon  the  credit  of  it,  or  in  receiving  it  in  pledge 
for  money  or  property  loaned  upon  it. 

In  this  case,  the  goods  had  been  taken  in  payment  of  a  pre- 
existing debt,  without  notice  of  any  fraud,  and  in  good  faith, 
and  it  was  held,  the  title  of  the  first  vendor  was  not  defeated, 
as  there  was  no  new  credit  given  to  the  possessor  of  the  goodb/ 
no  money  or  property  advanced  at  the  time  of  the  sale,  nor  any 
new  responsibility  assumed,  but  the  goods  were  received  upon 
an  antecedent  debt.  The  second  vendee  was  not,  therefore,  a 
bona  fide  purchaser  for  a  valuable  consideration,  and  his  title, 
therefore,  not  equal  to  that  of  the  original  owner,  who  was  de- 
frauded of  his  property. 

There  is  no  difference,  or  but  slight,  between  this  case  and 
the  one  before  us.  As  that  case  was  based  upon  Coddington  v. 
Bay,  to  which  the  case  of  Manning  v.  McClure  is  in  direct 
opposition,  we  must,  in  this  case,  revert  to  the  a  fortiori  argu- 
ment. If  it  is  true,  the  assignee  of  negotiable  paper  received 
before  due,  takes  it,  in  good  faith,  in  payment,  in  whole  or  in 
part,  of  a  pre-existing  debt,  he  takes  it  free  from  all  equities 
existing  between  the  original  parties  to  it,  a  fortiori,  is  it  truo 
of  goods  and  chattels  merely. 

All  the  cases  cited  by  defendants'  counsel  hold,  that,  if  the 
party  receiving  a  note  parts  with  an}7  thing  valuable,  he  is  en- 
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titled  to  enforce  the  payment  of  the  note,  irrespective  of  the 
equities  as  between  the  original  parties.  But  taking  it  on  a 
pre-existing  debt  he  parts  with  nothing,  and  if  he  fails  in  his 
title,  he  is  in  a  condition  no  worse  than  he  was  before  he  took 
the  assignment ;  and  the  same  is  true  of  the  purchaser  of  goods, 
he  loses  nothing  by  the  transaction,  he  has  advanced  no  new 
consideration,  and  is  not  injured  if  his  title  does  not  prevail. 
This  idea  is  paramount,  and  runs  through  all  the  cases,  but  it 
is  mere  assumption. 

A  creditor  who  takes  goods  in  payment,  in  whole  or  in  part, 
of  a  precedent  debt,  in  good  faith,  having  no  reason  to  suspect 
any  other  claim  existing  to  the  property,  and  having  no  reason 
to  doubt  his  title,  is  lulled  into  security.  He  rests  in  the  belief 
that  his  debt  is  paid,  and,  in  that  belief,  foregoes  all  effort  to 
seek  other  payment  or  security. 

This  idea,  although  scouted  by  Woodworth,  Justice,  in  the 
case  of  Coddington,  is,  we  think,  the  ruling  point  in  the  case. 
Why,  we  ask,  is  not  the  equity  of  such  a  person  as  strong 
against  another  claimant  as  if  he  had  paid  a  new  considera- 
tion—  had  actually  counted  out  the  dollars  in  payment?  He 
would  be  in  no  worse  condition  in  the  latter  case  than  in  the 
former,  for  in  either  case,  on  failure  of  title,  he  could  recover 
back  the  money  paid,  or  the  amount  of  the  credit  he  had  given 
on  the  pre-existing  debt,  or  the  value  of  the  securities  he  had 
delivered  up,  or  the  mortgage  on  which  he  had  caused  satisfac- 
tion to  be  entered.  This  will  not  be  denied,  so  that  the  reason 
given  for  the  doctrine  is  more  specious  than  sound. 

In  the  one  case,  if  the  title  of  the  new  claimant  is  allowed 
to  prevail,  the  party  taking  the  goods  on  an  antecedent  debt, 
may  lose  a  debt  he  would  not  have  otherwise  lost.  In  the 
other  case,  he  may  lose  the  consideration  which  he  has  paid. 
He  is  liable  to  equal  injury  in  either  case,  and,  therefore,  we 
think  it  is  not  true  to  say,  that,  when  property  is  taken  in  pay- 
ment of  a  precedent  debt,  the  party,  if  he  loses  it,  is  in  no 
worse  condition  by  being  obliged  to  surrender  it.  At  any  rate, 
it  is  a  matter  of  uncertainty  that  a  party  so  receiving  goods  in 
payment  of  a  precedent  debt,  is  in  no  worse  condition  if  they 
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are  taken  from  him,  than  he  was  before  he  received  them.  If 
he  loses  a  security  he  might  have  obtained,  he  is  in  a  worse 
condition.  If  his  vendor  becomes  insolvent  after  the  credit  is 
indorsed  on  his  note  or  account,  or  his  mortgage  entered  as 
satisfied  before  the  goods  are  reclaimed,  he  is  in  a  worse  con- 
dition. As  commercial  paper  is  but  the  representative  of  the 
property  of  the  country,  and  good  policy  requiring  that  the 
latter  should  circulate  freely,  we  think,  if  in  the  one  case  a 
pre-existing  debt  is  a  valuable  consideration  for  the  assignment, 
so  in  the  other,  the  same  consideration  should  be  available  in 
its  purchase,  the  element  of  good  faith  existing  in  both  trans- 
actions. Every  day's  experience  shows  us,  that  creditors  do 
not  usually  take  property  in  payment  of  a  debt,  certainly  not 
when  the  money  can  be  had  ;  what  difference  can  it  make, 
then,  if  a  debtor,  having  no  money,  honestly  transfers  his  chat- 
tels to  his  creditor  to  pay  a  debt  ?  and  why  should  not  the 
creditor  be  secure  in  the  acquisition,  if  he  has  acted  in  good 
faith,  and  is  ignorant  of  any  latent  equities  or  prior  claim? 
The  hardship,  if  there  be  any,  is  on  the  creditor,  for  the  reason, 
such  transactions,  however  honest  they  may  be,  are  more  open 
to  the  charge  of  fraud,  and  more  difficult  to  be  defended  against 
such  a  charge,  than  where  money  is  actually  paid,  but  in  prin- 
ciple we  can  perceive  no  substantial  difference. 

Even  where  land  is  the  subject  of  controversy,  where  a  mort-. 
gage  was  taken  in  good  faith  to  secure  a  pre-existing  debt,  the 
mortgagee  is  regarded  as  a  purchaser  for  a  valuable  considera- 
tion, and  protected  as  such.  Work  v.  Bray  ton  et  al.,  5  Indiana, 
396  ;  Babcochet  al.  v.  Jordan,  24  id.  14. 

Adhering,  as  we  do,  to  the  doctrine  of  the  case  of  Manning 
v.  McClure,  without  citing  authority  in  support  of  it,  other 
than  is  there  to  be  found,  we  are  satisfied  the  same  principle 
should  be  applied  to  a  party  who  accepts  chattels  on  a  pre- 
existing debt,  bona  fide,  and  without  notice  of  any  fraud  in 
his  vendor  in  obtaining. the  goods.  Such  a  party  is  a  purchaser 
for  a  valuable  consideration,  and  should  be  protected  as  such. 

The  court  below  having  entertained  different  views,  as 
expressed  in  the  fourth  instruction  given  for  the  defendant  in 
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error,  and  refusing  the  third  and  fourth  instructions  asked  by 
the  plaintiff  in  error,  the  judgment  must  be  reversed  and 
the  cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 

Judgment  reversed. 


James  D.  Bruner 

v. 
Catharine  Dyball. 

1.  Demand  —  when  necessary,  in  trover.  A  conversion  is  not  produced  by 
a  demand  and  refusal,  but  it  is  the  evidence  of  a  conversion.  Whenever  a 
conversion  is  shown,  the  action  of  trover  may  be  maintained. 

2.  Where  the  property  has  been  sold  and  converted  into  money,  a  demand 
is  unnecessary,  because  an  actual  conversion  has  taken  place. 

3.  So,  generally,  when  a  party  commits  a  trespass,  by  wrongfully  taking 
possession  of  the  property  of  another,  although  it  may  be  under  a  claim  of 
right,  a  recovery  may  be  had. 

4.  The  distinction  seems  to  be,  that  where  a  party  comes  into  possession 
rightfully,  but  his  possession  has  become  wrongful,  then  a  demand  and  refusal 
are  necessary  to  show  that  he  has  converted  the  property. 

5.  But  where  the  possession  is  taken  under  a  wrongful  claim  of  ownership, 
the  taking  is,  of  itself,  a  conversion,  and  no  demand  is  necessary. 

6.  And  the  fact  that  the  possession  was  obtained  through  the  forms  of  law, 
makes  no  difference,  where  the  proceeding  was  designed  as  a  fraud  upon  the 
owner. 

7.  So,  where  a  party  obtains  possession  of  the  property  of  another  by 
means  of  a  writ  of  replevin,  under  an  assertion  of  title,  but  with  intent 
thereby  to  defraud  the  owner,  such  taking  is  a  conversion,  and  the  owner  may 
maintain  trover  without  making  a  demand. 

8.  Replevin  —  effect  of  seizing  property  under  the  writ,  as  to  its  owner- 
ship. The  mere  taking  possession  of  property  under  a  writ  of  replevin,  by 
the  plaintiff  therein,  does  not  affect  the  ownership  thereof.  That  can  only  be 
determined  by  a  trial,  and  the  judgment  of  a  court. 

9.  Same  —  remedy  of  the  owner.  So,  if  the  plaintiff  in  replevin,  after  hav- 
ing obtained  possession  of  the  property  of  another  under  the  writ,  dismisses 
his  suit  without  a  trial  upon  the  merits,  the  owner  may  maintain  trover  or 
replevin  against  him  and  have  the  right  determined.  His  remedy  upon  the 
replevin  bond  is  not  exclusive.  The  case  of  Speer  v.  Skinner,  35  111.  282,  ii 
distinguished  from  this  case,  upon  that  question. 
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Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 
Mr.  J.  S.  Page,  for  the  appellant. 
Mr.  John  Lyle  King,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 

It  appears  from  this  record,  that  appellant,  on  the  21st  day 
of  October,  1865,  sued  out  a  writ  of  replevin  from  a  justice  of 
the  peace,  for  the  recovery  of  a  sewing  machine.  It  also 
appears,  that  he,  on  the  day  set  for  the  trial,  went  to  appellee, 
and  informed  her  that  the  suit  had  gone  against  her,  and  that  he 
had  the  costs  to  pay.  It  seems  that  he  then  went  before  the 
justice  of  the  peace  and  had  the  suit  dismissed,  and  paid  the 
costs.  Afterward,  on  the  30th  of  October,  1865,  appellee  sued 
out  a  writ  of  replevin  from  the  Superior  Court  of  Chicago, 
returnable  to  the  ensuing  December  Term.  A  declaration  was 
filed,  containing  two  counts  in  replevin  and  one  in  trover. 
Pleas  were  filed,  issues  joined,  and  a  trial  had  before  a  jury, 
resulting  in  a  verdict  against  appellant  for  $117.75.  A  motion 
for  a  new  trial  was  overruled,  and  judgment  rendered  on  the 
verdict ;  and  defendant  below  prosecutes  this  appeal  to  reverse 
that  judgment. 

It  is  urged,  that,  inasmuch  as  appellee  failed  to  prove  a 
demand,  she  was  not  entitled  to  recover. 

The  question  is,  then,  presented  whether,  in  an  action  of 
trover,  a  demand  and  refusal  are  necessary  to  a  recovery.  In 
the  case  of  Johnson  v.  Howe,  2  Gilm.  342,  it  was  said,  that  a 
conversion  is  not  produced  by  a  demand  and  refusal,  but  it  is 
the  evidence  of  a  conversion.  In  that  case  it  was  held,  that 
evidence  that  the  defendant  had  given  directions  to  his  agent 
not  to  deliver  the  property  to  the  plaintiff,  tended  to  prove  a 
detention  in  replevin  and  a  conversion  in  trover.  It  has  been 
held,  that  a  wrongful  assumption  of  the  ownership  of  property 
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is  a  conversion.  And,  whenever  a  conversion  is  shown,  the 
action  may  be  maintained.  When  the  property  has  been  sold 
and  converted  into  money,  a  demand  is  unnecessary,  because 
an  actual  conversion  has  taken  place.  So,  generally,  when  a 
party  commits  a  trespass,  by  wrongfully  taking  possession  of 
property  of  another,  although  it  may  be  under  a  claim  of  right, 
a  recovery  may  be  had. 

The  rule  is  laid  down  by  Chitty,  in  his  treatise  on  pleading, 
176,  that  a  conversion  may  be  by  the  wrongful  taking  of  per- 
sonal property  ;  by  some  other  illegal  assumption  of  ownership, 
or  illegally  using  or  misusing  property ;  or  by  a  wrongful 
detention  of  goods.  He  also  says,  that,  wherever  trespass  will 
lie  for  taking  the  goods  of  the  plaintiff  wrongfully,  trover  will 
also  lie.  And,  in  cases  of  a  conversion  by  a  wrongful  takin>g, 
a  demand  and  refusal  are  not  necessary.  But  he  also  says, 
that,  if  possession  is  obtained  under  color  of  a  contract,  the 
action  will  not  lie,  unless  a  case  of  fraud  can  be  proved.  He 
also  announces  the  rule,  that  a  wrongful  assumption  of  owner- 
ship in,  or  right  of  disposing  of,  goods,  maybe  a  conversion  in 
itself,  and  render  a  demand  and  refusal  unnecessary.  The  dis- 
tinction seems  to  be,  that,  where  a  party  comes  rightfully  into 
possession,  but  his  possession  has  become  wrongful,  then  a  de- 
mand and  refusal  are  necessary,  to  prove  that  he  has  converted 
the  property  to  his  own  use.  But  when  the  possession  is  taken 
under  a  wrongful  claim  of  ownership,  the  taking  is,  of  itself,  a 
conversion. 

In  this  case,  the  possession  was  obtained  under  a  claim  of 
right.  It  is  true,  the  forms  of  law  were  used  to  put  appel- 
lant into  possession,  but  the  jury  were  fully  warranted  in 
believing,  from  the  evidence,  that  the  whole  proceeding  was 
designed  as  a  fraud  upon  appellee,  and  that  he  procured  the 
dismissal  of  the  suit  without  a  trial  by  false  representations  tv, 
appellee. 

We  think  the  evidence  warranted  the  jury  in  finding,  that 
appellant  had  wrongfully  obtained  the  possession  of  the  prop- 
erty, under  an  assertion  of  title,  such  as  constituted  a  conver- 
sion and  rendered  the  uroof  of  a  demand  and  refusal  unnecessary. 
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It  is  again  insisted,  that,  inasmuch  as  the  statute  requires 
the  plaintiff,  in  an  action  of  replevin,  to  execute  a  bond  and 
security  for  the  return  of  the  property  before  it  is  delivered  to 
him,  the  only  remedy  of  the  defendant,  in  case  the  plaintiff 
tails  to  succeed,  is  by  a  recovery  on  the  bond.  All  of  the 
authorities  agree,  that  the  suing  out  of  the  writ  of  replevin  and 
obtaining  possession  of  the  property  under  the  writ  in  no  wise 
changes  the  ownership.  The  plaintiff. does  not  thereby  become 
the  owner  of  the  property.  lie  simply,  under  the  law,  becomes 
its  custodian,  until  the  right  is  determined  by  a  judgment  of  a 
court  on  a  trial  of  their  respective  claims  of  ownership.  Before 
lie  can  obtain  the  property,  he  is  required  to  give  bond  with 
security  for  the  return  of  the  property  if  he  fails  to  establish 
his  right,  and,  if  he  does  not  establish  his  right,  the  judgment 
is,  that  he  shall  return  it  to  the  former  possessor.  It  is  then 
manifest,  that  he  acquires  no  right  by  the  suing  out  a  writ  of 
replevin,  obtaining  possession  of  the  property,  and  then  dis- 
missing his  suit.  If  such  were  the  case,  any  person  could,  a* 
pleasure,  become  the  owner  of  the  property  of  another,  against 
his  will,  only  subject  to  the  payment  of  such  a  price  as  should 
be  fixed  by  a  jury.  The  object  of  the  bond  required  by  the 
statute  is,  to  give  the  defendant  an  additional  remedy,  in  case 
the  property  is  wasted  or  consumed,  or,  perhaps,  when  it  has 
been  sold  to  an  innocent  purchaser.  In  such  a  case,  the  defend- 
ant may  bring  trover  or  replevin  to  recover  the  property  from 
the  plaintiff,  and  have  the  right  settled  by  a  judgment  of  a 
proper  judicial  tribunal. 

In  the  case  of  Speer  v.  Skinner,  35  111.  282,  it  was  held,  that 
a  landlord,  who  had  distrained  goods  of  his  tenaiit  for  rent  in 
arrear,  lost  his  lien  on  the  goods  when  they  were  replevied  by 
the  tenant,  and  it  is  now  urged,  that  the  principle  announced 
in  that  case  governs  this.  In  such  a  case,  the  landlord  does 
not  claim  to  own  the  property,  but  simply  to  hold  it  by  a  lien 
as  security  for  his  debt.  He  only,  by  the  distress,  changes  the 
custody  of  the  property  to  enforce  his  lien.  He  has  rightfully 
reduced  it  to  possession  in  enforcing  his  lien,  but  the  ownership 
of  the  property  is  not  changed  by  the  distress,  but  simply  the 
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possession.     The  ownership,  in  such  a  case,  is  only  changed  by 
a  sale  of  the  property. 

The  tenant  has  the  right  to  repossess  himself,  under  the  law, 
by  discharging  the  debt  for  the  rent,  thereby  extinguishing  the 
lien  of  the  landlord,  and  thus  prevent  a  sale.  Or,  if  he  choose, 
he  may  contest  the  landlord's  claim  and  repossess  himself  of  the 
property  by  an  action  of  replevin.  And,  when  he  resorts  to  the 
latter  course,  he  is  required  to  give  bond  with  security  for  the 
return  of  the  property  in  case  he  fails  in  his  action,  and  this 
bond  the  law  substitutes  for  the  landlord's  lien.  Before,  he  held 
a  lien  on  the  property  as  security  for  the  rent  in  arrear,  but  the 
tenant  by  executing  the  replevin  bond  releases  the  property 
from  the  lien,  and  the  bond  becomes  a  new  security ;  and,  if 
the  tenant  fails  in  his  action,  the  landlord's  only  remedy  is  on 
the  replevin  bond.  But  it  is  believed  that  such  a  rule  only 
applies  to  cases  where  property  is  held  by  the  defendant  under 
a  lien,  and  as  a  security  for  the  payment  of  a  debt,  or  the  per- 
formance of  some  other  duty,  and  the  plaintiff  in  replevin  sub- 
stitutes the  replevin  bond  as  security,  in  lieu  of  the  lien  held 
for  the  same  purpose.  And  where  a  party  simply  has  a  lien  on 
property  there  is  no  hardship  in  remitting  him  to  the  security 
which  the  replevin  bond  affords.  But  it  would  be  otherwise 
where  the  suit  is  brought  to  test  the  right  of  property. 

The  second  and  fourth  instructions  for  appellee  left  the  case 
fairly  to  the  jury,  and  they  are  in  consonance  with  the  prin- 
ciples which  we  have  here  announced  as  applicable  to  the  case. 
The  evidence  we  think  sustains  the  finding  of  the  jury.  Nor 
do  we  perceive  any  error  in  giving  or  refusing  the  other  instruc- 
tions in  the  case ;  and  the  judgment  of  the  court  below  must 
be  affirmed. 

Judgment  affirmed. 


1866.]  Virgin  v.  Gaither,  Admr.  39 

Syllabus.        Opinion  of  the  Court. 


George  Virgin 

v. 

William  Gaither,  Administrator. 

1.  Gift  —  when  valid.  A  party  may  make  a  gift  of  his  property,  in  antici- 
pation of  danger  or  death,  if  it  is  not  in  fraud  of  creditors. 

2.  The  mere  existence  of  creditors  of  the  donor  will  not  avoid  the  gift,  if 
they  can  be  paid  from  other  assets.  A  man  may  dispose  by  gift  of  the  bulk 
of  his  property  to  a  child,  provided  he  retains  enough  to  satisfy  all  subsisting 
claims  against  him. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  James  Harriott,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Koberts  &  Green,  for  the  appellant. 

Mr.  B.  S.  Prettyman,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trover,  brought  in  the  Tazewell  Circuit 
Court,  by  William  Gaither,  administrator  on  the  estate  of 
Worthington  Enslow,  deceased,  against  George  Virgin,  for  cer- 
tain horses,  mares  and  colts,  the  property  of  Enslow  in  his  life- 
time. 

The  defense  set  up  was  a  gift  from  Enslow  to  Virgin,  whoso 
wife  was  Enslow's  sister,  and  it  occured  in  this  wise :  Enslow 
having  enlisted  in  the  army  for  three  years  in  the  late  war  "  for 
the  Union,"  and  being  about  to  start  "  to  the  front,"  told  one 
Hynes  to  take  the  horses  down  to  George  Virgin,  and  tell  him 
to  keep  them  until  he  got  back  from  the  war,  to  take  good  care 
of  them,  and  he  would  pay  him  well  for  it,  and  if  he  died,  got 
killed  or  never  came  back,  to  take  them  and  keep  them  as  his 
own.  Virgin  took  the  horses  and  kept  them.  Enslow  died  in 
the  army  before  the  commencement  of  this  suit.  He  left  nc 
widow  or  children.  Debts  were  proved  against  his  estate,  tc 
the  amount  of  about  six  hundred  and  eighty-two  dollars,  which 
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included  an  allowance  to  a  suppositious  widow,  of  two  hundred 
and  seventy-six  dollars,  which,  being  deducted,  as  it  should  be, 
shows  the  real  amount  of  claims  against  the  estate  to  be  about 
$406.  Enslow  left,  besides  these  horses,  personal  property  of 
the  value  of  $486,  and  land  valued  at  $400. 

The  court,  on  behalf  of  the  plaintiff,  gave  the  jury  the 
following  instructions,  to  which  appellant  excepted : 

"The  court  instructs  the  jury  that  the  administrator,  as  the 
representative  of  Enslow,  is  entitled  by  law  to  collect  and 
dispose  of  all  of  his  personal  property  of  which  he  was  possessed 
or  entitled  to,  at  the  time  of  his  death,  and  as  such,  would  be 
authorized  to  tender  all  proper  charges  for  keeping  the  prop- 
erty, as  Worthington  Enslow  would  have  been  entitled  to  do 
if  living ;  and  if  they  further  believe,  from  the  evidence,  that 
the  plaintiff,  as  administrator  of  Enslow,  demanded  the  prop- 
erty in  controversy,  of  defendant,  and  tendered  to  him  the 
reasonable  expenses  of  keeping  the  same,  before  the  commence- 
ment of  this  suit,  then  they  will  find  for  the  plaintiff  the  value 
of  the  property  as  shown  by  the  evidence  in  the  case,  if  they 
believe  from  the  evidence  that  the  property  in  controversy 
was  the  property  of  Enslow  at  the  time  of  his  death,  and  that 
there  was  then,  and  is  now,  creditors  of  said  estate." 

The  jury  found  a  verdict  for  the  plaintiff  for  $500,  on  which, 
after  overruling  a  motion  to  set  aside  the  verdict  and  grant  a 
new  trial,  the  court  rendered  judgment,  from  which  the  defend- 
ant has  taken  this  appeal. 

The  principal  objection  made  is  to  the  giving  of  this  instruc- 
tion. 

E~o  one  can  question  the  right  of  a  party  to  make  a  gift  of 
his  property,  in  anticipation  of  danger  or  death,  if  it  is  not  in 
fraud  of  creditors.  2  Kent's  Com.  444. 

This  instruction  shuts  out  all  consideration  of  this  fact,  and 
also  all  consideration  of  the  fact  of  the  existence  of  other 
property  out  of  which  the  debts  of  the  estate  could  be  paid 
The  instruction  should,  in  this  particular,  have  been  so  qualified. 
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as  to  make  the  gift  void,  only  in  the  event  that  this  property 
was  needed  to  pay  the  creditors.  The  mere  existence  of  credit- 
ors, would  not  avoid  the  gift,  as  the  instruction  declares,  if 
they  could  be  paid  from  other  assets.  A  man  may  dispose  by 
gift,  of  the  bulk  of  his  property  to  a  child,  provided  he  retains 
enough  to  satisfy  all  subsisting  claims  against  him. 

For  the  error  in  thus  instructing  tile  jury,  the  judgment 
must  be  reversed,  and  the  cause  remanded  for  other  proceed- 
ings consistent  with  this  opinion. 

Judginent  reversed. 


Elias  B.  Oliver  et  al 

v. 
Thomas  Croswell. 

1.  Redemption  by  a  judgment  creditor  —  of  the  manner  of  the  sale,  in 
consummation  of  the  redemption.  Where  two  lots  of  ground  have  been  sold 
together,  under  an  execution,  a  j  udgment  creditor,  who  seeks  to  redeem  from 
such  sale,  must  cause  the  lots  to  be  sold  together,  under  his  judgment,  as  they 
were  sold  under  the  original  judgment,  in  order  to  consummate  his  redemp- 
tion. If,  after  paying  the  redemption  money,  he  causes  the  lots  to  be  sold 
separately,  and  bids  them  in  for  a  less  sum,  he  will  be  considered  as  having 
abandoned  his  redemption,  and  made  his  sale  wholly  independent  of  it. 

2.  Same — Iww  soon  after  paying  the  redemption  money,  the  sale  should  be 
had.  Where  a  judgment  creditor,  who  had  paid  the  redemption  money  and 
levied  his  execution,  delayed  making  the  sale  for  two  and  a  half  years,  it  was 
thought  questionable  whether  the  redeeming  creditor  could  be  permitted  to 
wait  so  long  a  time  before  proceeding  with  his  own  sale,  —  whether  the  policy 
of  the  statute  would  not  require  him  to  proceed  at  once  with  his  sale,  in  order 
that  other  judgment  creditors  might  in  turn  exercise  their  right  of  redemp- 
tion.    But  the  question  is  not  decided. 

3.  Offer  to  perform  —  when  unavailing.  Where,  upon  the  hearing  of  a 
cause  in  chancery,  upon  bill  filed  for  a  specific  performance  of  a  contract  for 
the  sale  of  land,  the  defendant  offers  to  convey  upon  payment  of  a  balance  of 
the  purchase  money  which  remained  unpaid,  when  it  appears,  that,  since  the 
filing  of  the  bill,  he  has  conveyed  to  a  person  who  is  not  a  party  to  the  suit, 
his  offer  to  perform  will  be  regarded  as  frivolous,  and  will  not  affect  the  rigl  t 
of  the  complainant  to  a  decree  for  so  much  of  the  purchase  money  as  he  haa 
paid. 

4.  Specific  performance  —  subsequent  purchasers  with  notice.  Where  a 
subsequent  purchaser  of  land,  with  notice  of  a  prior  contract  of  sale  by  hia 
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grantor,  pending  a  suit  by  the  prior  purchaser,  against  his  vendor  and  the 
subsequent  purchaser,  for  a  specific  performance,  conveys  the  land  to  another, 
who  is  not  a  party  to  the  suit,  he  will  be  considered  as  holding  the  money  in 
place  of  the  land,  and  the  complainant  will  be  entitled  to  a  money  decree 
against  him  for  the  purchase  money  paid  on  the  original  contract. 

5.  Same  —  what  is  a  sufficient  performance  by  the  purchaser,  in  the  payment 
of  taxes.  Where  a  purchaser  of  land,  who  is  seeking  a  specific  performance  by 
his  vendor,  was  bound  by  his  contract  of  purchase  to  pay  the  taxes  on  the 
premises,  instead  of  paying  them,  allows  the  property  to  go  to  sale  and  bids  it 
off"  himself,  but  seeks  or  intends  to  obtain  no  advantage  from  the  tax  sale,  that 
will  be  regarded  as  only  an  indirect  mode  of  paying  the  taxes,  and  a  sufficient 
performance  on  his  part  in  that  regard. 

6.  Tax  sale  —  who  may  claim  title  thereunder.  Where  a  purchaser  of  land 
agrees  to  pay  the  taxes  on  the  premises,  but  instead  of  doing  so  permits  them 
to  go  to  sale  and  bid  them  in  himself,  neither  he  nor  any  person  claiming 
under  him  can  set  up  such  tax  sale  as  title  against  the  vendor. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Charles  R.  Starr,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Messrs.  Wood  &  Long,  for  the  appellants. 

Mr.  A.  E.  Harding,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

On  the  20th  of  December,  1859,  Oliver,  one  of  appellants, 
sold  to  Croswell,  the  appellee,  two  town  lots,  receiving  there- 
for the  sum  of  three  hundred  dollars  in  drugs,  and  agreeing  to 
receive  the  residue  of  the  purchase  money  in  the  same  way, 
and  to  order  the  drugs  as  he  should  require  them.  This  con- 
tract was  recorded  February  5th,  1861.  On  the  20th  of  May, 
1862,  Oliver  sold  and  deeded  the  premises  to  the  appellant, 
Streamer.  Before  Croswell  recorded  his  contract,  Sarah  H. 
Blong  recovered  a  judgment  against  Oliver,  which  was  a  lien 
on  these  lots,  and,  on  the  16th  of  February,  1861,  they  were 
sold  under  execution  and  purchased  by  Croswell.  On  the  12th 
of  September,  1862,  Streamer  obtained  a  judgment  against 
Oliver,  and  on  the  next  day  redeemed  these  lots,  as  a  judgment 
creditor,  but  did  not  then  proceed  to  sell  under  his  execution. 
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On  the  9th  of  September,  1863,  Ooswell  filed  his  bill  for 
specific  performance  against  Oliver  and  Streamer.  The 
defendants  answered  on  the  22d  of  September,  1864,  and 
Streamer  states  in  his  answer,  that,  on  the  12th  of  September, 
1864,  he  conveyed  the  premises  to  one  Olive  F.  Boyer,  in  pur- 
suance of  a  contract  of  sale  made  March  10,  1863.  It  will 
be  observed  that  this  conveyance  was  made  by  Streamer  nearly 
a  year  after  the  bill  was  filed,  and  a  few  days  before  filing  his 
answer.  The  court  decreed  the  return  of  the  $300  by  Oliver 
and  Streamer,  and  they  appealed. 

It  appeared  on  the  hearing,  that,  on  the  13th  of  April,  1865, 
Streamer  sued  out  a  vend.  ex.  on  his  judgment  against  Oliver, 
under  which  the  sheriff,  on  the  6th  of  May,  1865,  sold  the 
premises  to  Streamer,  and  made  him  a  deed. 

This  was  long  subsequent  to  the  filing  of  the  answer.  It  is 
urged  by  the  appellants,  that  Streamer  obtained  by  his  redemp- 
tion from  the  Blong  judgment,  and  by  this  sale,  a  title  para- 
mount to  the  equitable  title  of  Croswell,  as  the  Blong  judgment 
was  obtained  before  the  contract  between  Oliver  and  Croswell 
was  recorded.  But  we  find,  on  an  examination  of  the  record, 
that  the  two  lots  were  sold  together,  under  the  Blong  judgment, 
for  the  sum  of  sixty- three  dollars  and  forty-nine  cents,  and,  after 
Streamer  redeemed  them  under  his  execution,  he  ordered  it  to 
be  returned.  When  he  sued  out  his  venditioni  exponas,  more 
than  two  years  and  a  half  after  his  redemption,  the  lots  were 
sold  separately  by  the  sheriff,  and  bought  by  Streamer  at  six- 
teen dollars  each.  When  this  sale  was  made,  the  legal  title 
was  already  in  Streamer,  by  his  deed  from  Oliver  of  May  20th, 
1862.  Without  considering  the  question  of  merger,  it  is  evi- 
dent that  the  sale  under  Streamer's  execution  on  the  6th  of 
May,  1865,  was  not  in  pursuance  and  consummation  of  his 
former  redemption.  That  was  abandoned.  In  order  to  pro- 
ceed under  his  redemption,  it  would  have  been  necessary  for 
Streamer  to  cause  the  lots  to  be  sold  together,  as  they  had  been 
sold  under  the  Blong  judgment,  and  the  redemption  money 
paid  by  him  would  have  been,  under  the  statute,  the  amount 
of  his  bid.     Instead  of  doing  this,  he  caused  the  lots  to  be  sold 
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separately,  and  bid  them  in  at  a  less  sum.  This  was  a  sale 
wholly  independent  of  the  redemption,  and  may  have  misled 
Croswell,  if  he  was  present,  and  have  prevented  him  from  bid- 
ding with  a  view  of  saving  his  title,  which  he  might  have  been 
disposed  to  do  if  the  sale  had  been  made  in  pursuance  of  the 
redemption.  We  also  consider  it  questionable  whether  a  judg- 
ment creditor  who  has  redeemed  can  be  permitted  to  wait  two 
and  a  half  years  before  proceeding  with  his  own  sale;  whether 
the  policy  of  the  statute  would  not  require  him  to  proceed  at 
once  with  his  sale,  after  redeeming,  in  order  that  other  judg- 
ment creditors  may,  in  turn,  exercise  their  right  of  redemption. 
But  as  this  point  has  not  been  argued,  we  express  no  opinion 
upon  it,  but  merely  say,  that,  in  the  case  before  us,  all  the  cir- 
cumstances show  that  the  sale  of  May,  1865,  was  so  conducted 
as  to  prevent  its  relating  back  to  the  redemption  of  September, 
1863,  and  was  in  fact  an  abandonment  of  that  redemption. 
The  title  relates  only  to  the  judgment  of  Streamer,  which  was 
junier  to  Cros well's  claim. 

It  is  also  urged,  that  the  defendants  offered,  on  the  hearing, 
to  make  a  deed  to  the  complainant,  upon  his  furnishing  the 
residue  of  the  drugs.  This  was  frivolous,  as  Streamer  had 
shortly  before  conveyed  the  premises  to  a  person  not  a  party 
to  the  suit. 

It  is  also  urged,  that  the  court  could  not  properly  render  a 
money  decree  against  Streamer,  who  had  made  no  contract 
with  Croswell.  The  equity  of  the  decree,  so  far  as  relates  to 
this  objection,  arises  from  the  fact,  that  Streamer  bought  of 
Oliver,  with  notice  of  Croswell's  prior  purchase,  and,  after  this 
bill  was  filed  and  summons  served,  he  very  improperly  con- 
veyed the  premises  to  a  person  not  a  party  to  the  suit.  He 
must,  therefore,  be  considered  as  holding  the  money  in  place 
of  the  land.  If  courts  of  equity  could  not  reach  the  purchase 
money  after  parties  had  conveyed  pendente  lite,  this  species  of 
remedy  would  become  almost  worthless. 

It  is  further  urged,  that  the  complainant  was  himself  in 
default,  in  not  having  paid  the  taxes  as  he  had  agreed  to  do  by 
his  contract.     Instead  of  paying  them,  he  allowed  the  lots   to 
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go  to  sale  and  bid  them  off  himself.  This  was  really  but  an 
indirect  mode  of  paying  the  taxes.  Neither  Croswell,  nor  any 
person  claiming  under  him,  could  set  up  this  tax  sale  as  title 
against  Oliver.  There  is  no  proof  that  Croswell  sought  or 
intended  to  obtain  any  advantage  from  the  tax  sale.  The  evi- 
dence also  shows,  that  Croswell  had  offered  to  furnish  the 
residue  of  the  drugs,  and  that  Oliver  had  always  got  them 
when  he  ordered  them. 

We  think  the  decree  is  just,  and  should  be  affirmed. 

Decree  affirmed. 


Town  of  Vinegar  Hill 

v. 

John  Busson. 

1.  New  Trials  —  verdict  against  the  evidence.  When  it  cannot  be  seen  that 
a  verdict  is  against  the  weight  of  evidence  it  will  not  be  disturbed. 

2.  Instructions  —  defects  cured  by  other  instructions.  Where  an  instruc- 
tion is  subject  to  criticism  because  it  omits  to  inform  the  jury  as  to  all  the  law 
governing  the  question  under  consideration,  but  there  are  other  instructions 
given  on  behalf  of  the  same  party  which  supply  such  deficiency,  so  that  the 
jury  cannot  be  misled  as  to  the  law,  the  objection  to  the  first  instruction  will 
thereby  be  obviated. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

This  was  an  action  of  debt  commenced  before  a  justice  of  the 
peace  in  Jo  Daviess  county,  by  The  Town  of  Yinegar  Hill 
against  John  Busson,  for  continuing  an  obstruction  of  a  public 
road.  The  cause  was  removed  into  the  Circuit  Court  by  appeal, 
where  a  trial  resulted  in  a  verdict  and  judgment  for  the  defend- 
ant. The  plaintiff  brings  the  cause  to  this  court  by  appeal. 
The  opinion  of  the  court  contains  a  statement  of  the  case. 

Mr.  Loins  Shissler,  for  the  appellant. 

Mr.  M.  Y.  Johnson,  for  the  appellee. 
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Mr.  Chief  Justice  Walker  delivered  the   opinion  of  the 
Court : 


This  was  a  prosecution  for  obstructing  a  public  highway. 
The  prosecutor  relied  upon  proof  of  public  travel  over  the  way 
in  controversy  for  over  twenty  years.  Also  a  survey  of  the 
way  under  town  authority  as  a  public  road  which  had  been 
used  as  such  for  a  similar  period.  On  the  question  of  user,  the 
evidence  was  conflicting.  It  was  of  such  character  as  to  be 
highly  proper  that  it  should  be  left  to  the  jury  to  say  on  which 
side  the  weight  inclined.  And  the  jury  having  determined 
that  question,  we  feel  no  disposition  to  disturb  their  verdict. 
We  cannot  say  that  it  is  against  the  weight  of  the  evidence. 

It  is  insisted,  that  the  jury  were  misled  by  the  first  instruc- 
tion given  for  defendant  below.  It  is  this:  "The  jury  are 
instructed,  that,  before  they  can  find  a  verdict  in  favor  of  plaintiff, 
they  must  be  satisfied  from  the  testimony  that  the  law  has 
been  fully  complied  with  in  the  survey  and  location  of  said 
road,  and  that  the  same  was,  at  the  time  of  the  commencement 
of  this  suit,  a  public  road."  The  other  instructions  are  not 
complained  of  by  appellant.  The  objection  urged  to  this,  is, 
that  it  leaves  them  uninformed  as  to  what  the  law  requires,  in 
such  a  survey  and  location,  to  constitute  a  legal  highway.  Had 
this  instruction  stood  alone,  unexplained  by  others,  it  might 
have  been  subject  to  this  criticism.  But,  by  the  third  of 
defendant's  instructions,  the  jury  are  told  that  it  is  necessary 
to  the  establishment  of  a  public  highway  by  prescription,  sur- 
vey and  location,  that  plaintiff  should  prove  the  road  surveyed, 
and  the  old  one,  are  identically  the  same,  and  that  the  road 
claimed  to  have  been  obstructed  was  the  same  road  used  for 
twenty  years,  and  had  been  surveyed  and  located  under  the 
statute.  This  instruction  explains  the  first,  and  removes  all 
doubt  as  to  what  had  to  be  shown,  to  recover. 

If  it  had  not,  plaintiff's  instructions  explained  what  the 
law  required  to  render  the  road  a  public  highway.  And  if  the 
jury  considered  all  of  the  instructions  given,  and  we  must  pre- 
sume they  did,  we  cannot  see  how  they  could  have  been  mis- 
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led.  The  instruction  complained  of,  did  not  erroneously  state 
the  law,  but  only  omitted  to  announce  what  it  was.  But  the 
jury  could  not  have  been  left  even  in  doubt  as  to  the  law  of 
the  case.  Being  unable  to  perceive  any  error  in  this  record, 
the  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


The  Town  of  Winfield 

v. 

William  H.  Moffatt  et  ah 

1.  Practice — when  to  object  to  insufficiency  of  appeal  bond  on  appeal  from 
commissioners  of  highways.  The  objection  that  the  appeal  bond,  given  on  an 
appeal  from  commissioners  of  highways  to  three  supervisors,  does  not  recite 
correctly  the  order  of  the  commissioners,  cannot  be  made  for  the  first  time  in 
the  Supreme  Court ;  it  should  be  made  before  the  supervisors. 

2.  Appeal  bond — if  defective,  a  sufficient  one  maybe  filed.  Where  the 
appeal  bond  given  upon  an  appeal  from  commissioners  of  highways  to  three 
supervisors,  has  been  accepted  by  the  town  clerk,  the  parties  appealing  are  in 
such  condition  that  they  should  not  be  prejudiced  by  any  defect  appearing  in 
it,  but  leave  should  be  given  them  to  file  a  more  perfect  bond. 

3.  Practice  —  when  to  object  that  parties  appealing  do  not  appear  to  be 
owners  or  agents  of  land.  The  objection  that  the  parties  taking  such  an 
appeal  do  not  appear  to  be  owners  of,  or  agents  for,  any  tract  of  land  upon  the 
route  of  the  proposed  highway,  and  therefore  could  not  take  the  appeal,  can- 
not be  made  for  the  first  time  in  the  appellate  court :  it  should  be  made  before 
the  supervisors,  so  as  to  give  an  opportunity  to  supply  the  proof  on  that 
subject. 

4.  Appeal  bond  —  sureties.  Quere,  whether  two  persons  appealing  in 
such  case,  and  joining  in  the  appeal  bond,  may  not  be  regarded  as  security  for 
each  other,  so  as  to  obviate  the  objection  that  the  bond  has  no  securities. 

Writ  of  Error  to  the  Circuit  Court  of  Du  Page  county; 
the  Hon.  Isaac  G.  Wilson,  Judge,  presiding. 

This  was  a  proceeding  by  the  common  law  writ  of  certiorari, 
directed  to  certain  supervisors  of  towns,  commanding  them  to 
certify  to  the  Circuit  Court  the  record  and  proceedings  relating 
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to  a  certain  high  way  by  them  laid  out.  Upon  the  trial,  the 
court  below  dismissed  the  writ  and  rendered  a  judgment  for 
the  defendants.  The  town  of  Winfield,  in  whose  name  the 
proceeding  was  instituted,  brings  the  cause  to  this  court  on 
writ  of  error.  The  opinion  of  the  court  contains  a  statement 
of  the  case. 

Mr.  P.  N.  Murray,  for  the  plaintiff  in  error. 

Messrs.  Yallette  &  Cody,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  record,  in  this  case,  shows  an  application  to  the  judge 
of  the  Circuit  Court  of  Du  Page  county  for  a  certiorari  to  the 
supervisors  of  certain  towns  in  that  county  to  send  up  to  the 
Circuit  Court  the  record  and  proceedings  before  them,  on  an 
appeal  from  the  commission ors  of  highways  of  that  county, 
refusing  to  lay  out  a  certain  public  road. 

It  appears,  that  a  competent  number  of  citizens  of  Du  Page 
county  had  applied  to  the  proper  commissioners  of  highways 
for  a  road,  which  was  refused.  Two  of  the  petitioners,  Jordan 
and  Gary,  applied  for  an  appeal  to  three  supervisors  to  reverse 
this  decision  of  the  commissioners,  and  executed  a  bond,  which 
was  approved  by  the  town  clerk  and  conditioned  according  to 
law.     The  decision  of  the  commissioners  was  reversed. 

The  petition  for  the  certiorari  alleges,  that  the  action  of  the 
supervisors,  in  laying  out  the  road,  was  illegal  and  void,  for 
reasons  assigned,  the  most  cogent  of  which  we  will  consider. 

It  is  objected,  that  the  appeal  bond,  filed  with  the  town 
clerk,  does  not  recite  correctly  the  order  of  the  commissioners 
of  highways. 

This  objection  is  made  for  the  first  time  here,  and  it  should 
have  been  made  before  the  supervisors.  The  defects  alleged 
to  exist  in  it  did  not  affect  their  jurisdiction.  The  town  clerk 
approved  the  bond  before  he  selected  the  supervisors  to  hear 
the  appeal.  Whether  the  bond  was  good  or  not,  required  a 
judicial  adjudication  to  ascertain,  and,  until  that  is  had,  the 
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rights  of  the  party  should  not  be  prejudiced,  and,  if  adjudged 
insufficient,  it  is  but  reasonable  the  party  should  be  permitted 
to  cure  the  defect  by  filing  a  sufficient  bond.  Shaw  et  al.  v. 
Eavekluft  et  al,  21  111.  127. 

This  bond,  under  section  seventy  of  the  township  organiza- 
tion law  of  1861  (Laws  of  1861,  p.  259),  is  only  to  secure  the 
costs,  and  is  filed  with  the  clerk,  on  which  he  selects  the  super- 
visors,—  an  entirely  different  proceeding  from  an  ordinary 
appeal  from  a  justice  of  the  peace.  The  acceptance  of  the 
bond  by  the  town  clerk,  and  the  appeal,  being  in  writing,  gave 
the  supervisors  jurisdiction,  and  their  order  shows,  that  the 
notice  of  the  hearing  of  the  appeal  before  them  had  been  given 
as  the  statute  required,  and  that  the  commissioners  of  highways 
and  three  of  the  road  petitioners  appeared  before  them  to  con- 
test the  appeal.  There  can  be  no  ground  to  allege,  under  such 
circumstances,  that  the  supervisors  had  no  jurisdiction. 

Another  objection  is,  that  the  bond  has  no  sureties.  May  it 
not  be  properly  contended,  that,  as  two  of  the  petitioners  took 
the  appeal,  one  was  surety  for  the  other?  But  if  this  is  not  so, 
still,  the  bond,  having  been  accepted  by  the  town  clerk,  placed 
the  parties  appealing  in  a  condition  that  they  should  not  be 
prejudiced  by  any  defect  appearing  in  it,  but  leave  given  to  file 
a  more  perfect  bond,  under  the  authority  of  21  111.  128. 

Another  objection  made  is,  that  it  nowhere  appears  that  the 
parties  appealing,  Jordan  and  Gary,  or  either  of  them,  were 
owners  of,  or  agents  for,  any  tract  of  land  upon  the  route  of  the 
proposed  highway,  and  therefore  could  not  take  an  appeal. 

Section  68  of  article  seventeen,  of  the  amended  township 
organization  law,  provides,  that  any  person  or  persons  being 
owners  of,  or  agents  for,  any  tract  of  land  upon  the  route  or  line 
of,  or  over  which,  any  highway  laid  out  shall  run,  feeling  them- 
selves aggrieved  by  any  order  of  the  commissioners  of  high- 
ways, may  appeal  from  the  same,  at  any  time  within  thirty 
days,  etc.  Laws  1861,  p.  258. 

It  is  true,  the  appellants  in  this  case  are  nowhere  shown  to 
be  such  owners  or   agents,  but   describe  themselves  as  legal 
voters,  only,  of  the  township. 
4  —  42d  III. 
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But  no  objection  of  this  nature  was  made  before  the  super- 
visors, and  cannot  be  made  here  for  the  first  time.  The  parties 
appealing  were  petitioners  for  the  road,  and  if  it  had  been 
objected,  before  the  supervisors,  that  they  were  not  owners  or 
agents,  the  proof  might  have  been  supplied  that  they  were. 
The  statute  nowhere  prescribes  the  mode  or  manner  in  which 
this  fact  shall  be  made  to  appear. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Sarah  Means  et  al. 

v. 
George  R.  Means. 

1.  Allegations  and  decree  —  should  correspond.  A  decree  cannot 
properly  be  entered  concerning  a  subject  which  is  not  embraced  in  any  of  the 
pleadings  in  the  cause. 

2.  So,  where  a  purchaser  of  land  filed  a  bill  against  the  heirs  of  his  vendor, 
to  compel  a  conveyance  to  him,  and  a  decree  was  rendered  to  that  effect,  upon 
approving  the  master's  report  that  he  had  conveyed  to  the  complainant,  the 
court  directed  another  parcel  of  land,  not  included  in  the  former  decree,  to  be 
conveyed  to  certain  third  persons,  as  purchasers  from  the  complainant,  when 
there  was  nothing  upon  the  files  or  records  of  the  court  as  a  foundation  for 
such  new  order.     This  was  error. 

3.  If  such  purchasers  had  acquired  rights  in  the  subject-matter  of  the  suit, 
in  regard  to  which  they  desired  the  action  of  the  court,  they  should  have  filed 
their  petition  asking  to  be  made  parties,  and  stating  the  facts  from  which  their 
interest  arose. 

4.  Amendment  of  decree  —  notice.  After  a  decree  has  been  rendered  in 
a  cause,  settling  the  rights  of  the  parties,  and  nothing  remains  but  to  execute 
it,  it  should  not  be  opened  for  the  purpose  of  a  new  adjudication  upon  the 
merits,  or  an  amendment  of  the  decree  in  a  material  point  should  not  be 
allowed,  without  such  notice  to  the  opposite  party  as  will  give  him  the  oppor- 
tunity of  being  heard. 

Writ  of  Error  to  the  Circuit  Court  of  Woodford  county , 
the  Hon.  S.  L.  Richmond,  Judge,  presiding. 

The  opinion  of  the  court  states  the  case. 
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Messrs.    Ingersolls   &   Puterbaugh,    for   the   plaintiffs   in 
error. 

Mr.  John  Burns  and  Mr.  A.  E.  Stevenson,  for  the  defend- 
ant in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

George  R.  Means  filed  a  bill  against  the  heirs  of  Joseph 
Means,  praying  for  a  conveyance  of  certain  real  estate  claimed 
to  have  been  contracted  to  him  by  Joseph  Means  in  his  life- 
time. The  adult  defendants  made  default,  and  the  court 
decreed  a  conveyance.  The  master  made  the  conveyance,  and 
at  a  subsequent  term  reported  it  to  the  court,  whereupon  a 
decree  was  pronounced  approving  the  deed  and  report,  and  at 
the  same  time  directing  another  parcel  of  land,  not  included  in 
the  former  decree,  to  be  conveyed  to  Richardson  and  Bullock 
as  purchasers  from  George  R.  Means.  This  was  done  without 
any  thing  being  placed  upon  the  files  or  records  of  the  court  as 
a  foundation  for  this  new  and  most  material  order,  and  was 
error.  If  Bullock  and  Richardson  had  acquired  any  rights  in 
the  subject  matter  of  the  suit,  in  regard  to  which  they  desired 
the  action  of  the  court,  they  should  have  filed  their  petition, 
asking  to  be  made  parties,  and  stating  the  facts  from  which 
their  interest  arose.  So,  too,  of  the  amendment  of  the  original 
decree.  It  is  a  matter  of  doubt,  and  probably  in  the  future 
progress  of  the  suit  will  be  the  subject  of  controversy,  whether 
the  parcel  of  land  newly  embodied  in  the  decree  by  the  amend- 
ment, was  really  described  in  the  original  bill,  and  in  the  con- 
tract between  Joseph  Means  and  George  R.  Means.  An 
amendment  of  so  grave  a  character  should  not  have  been 
allowed  without  a  formal  motion  made  for  that  purpose,  with 
notice  to  the  defendants  of  its  pendency.  True,  they  were 
nominally  in  court,  but  the  decree  settling  their  rights,  and 
with  which  they  might  have  rested  content,  had  been  made  at 
a  former  term.  As  nothing  remained  but  to  execute  it,  they 
and  their  counsel  would  cease  to  give  the  suit  any  further  atten- 
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tion.  The  court  should  not  have  opened  it  for  the  purpose  of  a 
new  adjudication  upon  its  merits  without  such  notice  to  them 
as  would  give  them  the  opportunity  of  being  heard.  The 
decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Mark  Skinner 
v. 
The  City  of  Chicago. 


1.  Special  assessments  in  Chicago  —  an  order  of  the  common  council 
therefor  must  be  presented  to  the  mayor  for  his  approval.  An  order  of  the 
common  council  of  tlie  city  of  Chicago  authorizing  the  making  of  a  special 
assessment  for  public  improvements  is  embraced  in  that  provision  of  the  city 
charter  which  requires  that  "  every  act,  ordinance  or  resolution  passed  by  the 
common  council,"  before  it  shall  take  effect,  shall  be  presented  to  the  mayor 
for  his  approval. 

2.  Same  — from  wlmt  time  the  order  will  take  effect  if  not  returned  by  the 
mayor.  When  an  act,  ordinance  or  resolution  has  been  presented  to  the 
mayor  for  his  approval,  and  he  does  not  return  it  within  five  days,  it  will  take 
effect  in  the  same  manner  as  if  he  had  signed  it,  but,  in  such  case,  it  does  not 
take  effect  until  the  expiration  of  the  time  thus  allowed  to  the  mayor  for  its 
consideration. 

3.  Same — premature  action  of  the  commissioners.  An  assessment  made 
by  the  commissioners,  before  the  order  of  the  common  council  authorizing  it 
takes  effect,  is  without  authority  and  cannot  be  sustained. 

4.  So,  where  an  order  of  that  character  has  been  presented  to  the  mayor 
for  his  approval,  and  he  does  not  return  it  within  the  five  days  allowed  him 
for  its  consideration,  an  assessment  made  by  the  commissioners  before  the 
expiration  of  the  five  days,  is  premature  and  without  legal  authority. 

5.  Same  —  oath  of  commissioners,  whether  prematurely  taken.  But  the 
taking  of  the  oath  by  the  commissioners,  before  the  order  authorizing  the 
assessment  takes  effect,  that  they  will  faithfully  perform  their  duties  under  it, 
is  not  such  an  irregularity  as  will  vitiate  their  subsequent  proceedings. 

6.  Collector's  warrant  —  of  the  signing  thereof  The  fact  that  the 
word  "countersigned"  precedes  the  signature  of  the  comptroller,  to  the  col- 
lector's warrant,  does  not  affect  its  validity  ;  it  is  nevertheless  a  proper  signing 
of  the  warrant. 
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Appeal  from  the  Superior  Court  of  Chicago  ;  the  Hon.  John 
M.  Wilson,  Chief  Justice,  presiding. 

This  was  an  appeal  from  a  judgment  upon  a  special  assess- 
ment warrant,  No.  227  North,  for  the  extension  of  North 
avenue,  from  North  Wells  street,  eastwardly,  to  North  Dear- 
born street,  in  the  city  of  Chicago. 

Judgment  was  rendered  in  the  court  below  in  favor  of  the 
city,  February  17,  1866,  and  a  sale  of  the  property  ordered ; 
whereupon  the  defendant  appealed  to  this  court. 

The  various  objections  to  the  proceedings,  and  the  grounds 
therefor,  are  set  forth  in  the  opinion  of  the  court. 

Mr.  John  Mattocks,  Jr.,  and  Messrs  Borden  &  Spafford, 
for  the  appellant. 

Mr.  S.  A.  Irvln,  counsel  to  the  corporation,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

The  order  for  this  assessment  passed  the  council  on  the  3d 
day  of  October,  1864,  and  was  presented  to  the  mayor  on  the 
8th,  for  his  approval.  He  never  indorsed  his  approval,  but, 
under  the  third  section  of  chapter  3  of  the  city  charter  (Private 
Laws  1863,  p.  49),  the  order  not  being  returned  within  five 
days,  it  took  effect  on  the  13th  of  that  month.  It  is,  however, 
insisted,  that  this  is  not  such  an  ordinance  or  act  of  the  council 
as  this  provision  of  the  statute  requires  the  mayor  to  approve. 
The  language  of  the  law  is,  that  "  Every  act,  ordinance  or  reso- 
lution, passed  by  the  common  council,  before  it  shall  take  effect, 
and  within  five  days  after  its  passage,  shall  be  presented,  duly 
certified  by  the  city  clerk,  to  the  mayor,  for  his  approbation." 
*  *  *  "If  the  mayor  shall  not  return  any  act,  ordinance 
or  resolution,  so  presented  to  him,  within  five  days,  it  shall  take 
effect  in  the  same  manner  as  if  he  had  signed  it."  The  lan- 
guage is  manifestly  sufficiently  comprehensive  to  embrace  this 
act  of  the  common  council.     It  requires  only  to  be  stated  to  be 


54  Skinner  v.  City  of  Chicago.  [April  T., 

Opinion  of  the  Court. 

seen  that  it  is  an  act  or  resolution  of  the  common  council,  and 
within  the  scope  of  their  duties. 

It  was  again  insisted,  that  if  it  is  held  to  be  an  act,  within 
the  provisions  of  this  section,  under  its  provisions,  it,  by  not 
being  approved,  took  effect  from  the  date  of  its  presentation 
to  the  major  for  his  approval.  The  section  declares,  that,  if  not 
approved  or  returned  within  five  days  after  it  is  presented  to  the 
mayor,  it  shall  take  effect  in  the  same  manner  as  if  he  had 
signed  it.  It  will  not  be  contended,  that  such  an  act,  signed 
by  the  mayor  on  the  last  day  allowed  him  for  consideration, 
takes  effect  from  the  day  it  is  presented  to  him.  It  manifestly 
takes  effect  from  the  date  of  its  approval.  That  is  the  last  act 
necessary  to  its  passage  and  to  give  it  effect.  Then  when  it  is 
never  signed  by  the  mayor,  how  can  it  be  said  to  take  effect  in 
the  same  manner  as  if  signed  by  the  mayor,  when  it  is  insisted 
that  it  takes  effect  at  an  earlier  period  than  it  would  have  done, 
if  it  had  been  signed  by  the  mayor.  He  is  allowed  by  law  all 
of  the  five  days  for  examination  and  consideration  whether  he 
will  approve  or  return  it  with  his  objections,  and  the  reasonable 
inference  is,  when  he  fails  to  approve,  that  he  has  employed  tho 
entire  time  for  the  purpose,  and  hence  it  only  takes  effect  from 
the  last  of  the  five  daj^s.  It  is  perfectly  obvious  that  such  an 
act  can  have  no  binding  force  until  it  is  signed  by  the  mayor, 
or  the  entire  time  allowed  him  has  elapsed.  It  is  not  binding 
up  to  the  last  moment,  if  not  approved  ;  then  by  what  means 
does  it  take  effect  five  days  previously  ?  By  attaching  his  sig- 
nature, it  takes  effect  at  that  precise  time,  and  so  when  the  last 
moment  of  time  has  transpired  without  the  action  of  the 
mayor,  the  law  gives  it  effect  from  that  time.  There  is  nothing 
in  the  language  of  the  act  to  authorize  a  different  construction. 

It  is  contended,  that,  because  the  fifth  section  of  chapter  seven 
of  the  city  charter  requires  the  commissioners  forthwith,  on 
the  passage  of  such  an  order  by  the  common  council,  to  proceed 
to  make  the  assessment,  therefore  the  assessment  made  by 
the  commissioners  in  this  case  before  the  ordinance  had  taken 
effect,  by  the  non-action  of  the  mayor,  was  valid  and  binding, 
This  cannot  be  the  true  construction  of  this  provision.     Such 
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an  act  cannot  be  said  to  have  passed  the  council  until  the  mayor 
has  either  approved  it,  failed  to  act  during  the  five  days  allowed 
after  it  has  been  placed  in  his  hands,  or  it  has  been  returned 
by  him  to  the  common  council  and  again  passed  by  them  not* 
withstanding  his  objections.  Suppose,  on  its  adoption  by  the 
common  council,  the  commissioners  were  to  make  an  assessment, 
and  the  mayor  were  to  return  it  with  his  objections  and  they 
were  to  fail  to  again  pass  it,  would  any  person  contend  that 
such  an  assessment  would  be  binding  for  any  purpose  ?  Most 
assuredly  not,  and  for  the  obvious  reason  that  it  would  be 
wholly  unauthorized,  because  no  power  authorizing  their  action 
existed  when  it  was  made ;  and  there  was  no  power  because 
there  was  at  the  time  no  completed  order  for  the  assessment. 
Such  an  assessment  cannot  be  sustained  because  it  is  made 
without  authority. 

Nor  is  it  an  answer  to  say,  that  it  is  merely  technical,  that 
the  commissioners  acted  before  the  order  was  in  force.  Such 
acts  deprive  the  owners  of  property  of  a  large  amount  of  money 
by  the  assessment,  and  when  the  commissioners  act  without 
legal  authority  they  cannot  justify  their  action  any  more  than 
could  any  other  three  persons  in  the  community.  The  fact 
that  they  may  hold  an  office  does  not  authorize  them  to  assess 
large  sums  of  money  on  other  men's  property,  either  for  public 
or  private  use.  In  this  case  it  is  the  valid,  effective  order  of 
the  common  council, made  in  pursuance  to  the  statute,  that 
authorizes  such  acts.  And  when  such  power  is  assumed  and 
such  acts  are  performed,  it  may  be  well  questioned  whether  any 
or  all  of  the  departments  of  the  government  possess  sufficient 
power  to  legalize  and  render  such  unwarranted  action  binding. 
It  is  said  that  such  action  by  the  commissioners  could  not  preju- 
dice any  one.  This  cannot  be  true,  as  it  would  be  to  deprive 
individuals  of  their  property  contrary  to  law.  And  every  ille- 
gal act  to  which  a  citizen  is  compelled  to  submit  is  a  wrong. 
Nor  will  it  do  to  say  the  mode  adopted  is  as  good  or  as  just  as 
if  it  had  been  legal.  The  statute  has  prescribed  the  mode,  and 
thereby  declared  that  it  is  just,  and  its  requirements  must  be 
observed  before  men  can  be  deprived  of  their  property.     Three 
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commissioners,  or  even  the  city  authorities  of  Chicago,  cannot 
substitute  other  modes  of  depriving  men  of  their  property 
than  those  prescribed  by  the  Constitution  and  laws. 

The  notice  by  the  commissioners  of  the  time  and  place  of 
meeting  for  the  assessment  was  given  on  the  fifth  of  October. 
The  time  fixed  was  the  eleventh  of  that  month,  and  we  have 
seen  that  the  order  for  the  assessment  did  not  take  effect  until 
the  thirteenth  Having  acted  two  days  in  advance  of  the 
adoption  of  the  order,  their  action  was  premature  and  without 
legal  sanction.  This  rendered  all  subsequent .  action  illegal, 
and  it  is  without  support  as  no  legal  assessment  was  made. 

It  is  further  objected  that  the  oath  taken  by  the  commission- 
ers was  premature,  having  been  before  the  adoption  of  the  order 
for  the  improvement.  This  question  was  considered  and  dis- 
posed of  in  the  case  of  Gumee  v.  The  City  of  Chicago,  40  111. 
155.  The  oath  only  being  an  incident  and  preliminary  to  the 
assessment,  it  was  held  not  to  be  such  an  irregularity  as  would 
vitiate  the  proceedings.  But,  the  assessment  being  the  princi- 
pal act,  and  the  means  by  which  the  owner  is  rendered  liable 
to  lose  his  property,  it  cannot  be  made  until  authority  is  con- 
ferred by  the  order.  Again,  the  statute  requires  the  oath,  while 
the  assessment  can  only  be  made  under  an  order  adopted  by 
the  common  council.  In  this  there  seems  to  be  a  broad  dis- 
tinction. 

The  objection,  that  the  collector's  warrant  was  only  counter- 
signed by  the  comptroller,  was  held  in  that  case  to  be  without 
foundation,  and  that  disposes  of  this  objection.  The  judgment 
of  the  court  below  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Charles  0.  Boynton 

v. 
Horace  S.  Champlin. 

1.  Vendor's  Lien  —  not  favored.  The  implied  lien  of  a  vendor  of  land 
for  unpaid  purchase  money,  is  the  creature  of  courts  of  equity,  springing  up 
without  bargain  and  without  promise,  generally  unknown  to  the  world,  and 
frequently  operates  injuriously  on  the  rights  of  creditors  and  purchasers,  and 
ought  not  to  be  given  effect  where  evidence  exists  of  its  waiver. 

2.  Same  —  what  constitutes  a  waiver.  The  mere  taking  of  the  bond,  note 
or  covenant  of  the  purchaser  of  land,  will  not  operate  as  a  waiver  of  the  vendor's 
lien  thereon  for  the  unpaid  purchase  money ;  but  where  a  distinct  and  inde- 
pendent security  is  taken,  either  of  property  or  of  the  responsibility  of  a  third 
person,  the  vendor's  lien  is  gone. 

3.  So  where  the  vendor  takes,  as  security  for  the  purchase  money,  a  bill  of 
exchange  drawn  by  his  vendee  upon  a  third  person,  and  accepted  by  the  latter, 
he  takes  an  independent  security  which  extinguishes  his  lien  upon  the  land. 
The  acceptor  of  the  bill  becomes  the  principal  debtor ;  he  places  himself  in  the 
condition  of  the  maker  of  a  note,  and  is  primarily  liable  to  the  vendor,  in 
whose  favor  it  is  drawn. 

Appeal  from  the  Circuit  Court  of  De  Kalb  county;  the 
Hon.  T.  D.  Mukphy,  Judge,  presiding. 

This  was  a  suit  in  chancery  instituted  in  the  court  below  by 
Horace  S.  Champlin  against  Charles  O.  Boynton,  Morris 
Walrod,  Eobert  H.  Walrod,  Benjamin  Page  and  James  S. 
Waterman,  to  enforce  a  vendor's  lien,  claimed  by  the  complain- 
ant, upon  the  north  half  of  the  south-west  quarter  of  section 
twenty,  in  township  forty,  north  of  range  five,  east  of  the  third 
principal  meridian,  situate  in  De  Kalb  county. 

It  appears,  that,  on  the  31st  of  March,  1857,  the  complainant, 
Champlin,  sold  the  premises  to  Morris  Walrod,  and  took  in 
payment  therefor,  or  as  security  for  the  purchase  money,  a  bill 
of  exchange  drawn  by  Morris  Walrod,  the  vendee,  upon  George 
Walrod,  which  was  accepted  by  the  latter  before  Champlin 
conveyed  to  his  vendee.  The  defendants,  Boynton,  Eobert  II. 
Walrod,  Page  and  Waterman,  are  alleged  to  be  subsequent 
purchasers  and  creditors,  with  notice  of  complainant's  equitable 
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lien,  he  averring  that  George  Walrod  refuses  to  pay  the 
money. 

On  the  hearing,  the  court  decreed  that  the  complainant  held 
an  equitable  lien  upon  the  land  for  the  unpaid  purchase  money 
represented  by  the  bill  of  exchange. 

Boynton  thereupon  took  this  appeal.  The  only  question 
considered  by  the  court  is,  whether  the  taking  of  the  bill  of 
exchange  by  the  vendor  was  a  waiver  of  his  lien. 


Mr.  R.  L.  Divine,  for  the  appellant. 

The  appellee's  alleged  vendor's  lien  was  waived,  by  taking 
distinct  security  in  the  shape  of  a  bill  of  exchange,  drawn  by 
Morris  Walrod  on  George  Walrod,  for  $1,800,  the  unpaid  por- 
tion of  the  purchase  money,  and  which  was  accepted  by  George 
Walrod,  he  thereby  becoming  the  principal  debtor  to  Cham- 
plin,  the  appellee,  and  Morris  Walrod  being  placed  in  the  atti- 
tude of  surety. 

The  acceptor  of  a  bill  of  exchange  is  the  principal  debtor, 
and  the  liability  of  the  drawer  is  only  secondary  or  collateral. 

"  The  act  of  accepting  a  bill  of  exchange,  is  like  the  making 
and  delivery  of  a  promissory  note."  Edwards  on  Bills  and 
Notes,  405. 

"  He  (the  acceptor)  is  primarily  liable  to  pay  the  bill,  and 
the  drawer  and  indorsers  are  liable  on  his  default."  Chitty  on 
Bills,  183. 

Taking  this  independent  security,  which  consisted  of  George 
Walrod's  personal  liability,  to  which  was  superadded  the  lia- 
bility of  Morris  Walrod,  in  the  character  of  a  surety  or  drawer, 
was  a  waiver  of  the  pretended  vendor's  lien. 

"  The  mere  taking  of  the  bond,  bill  or  note  of  the  vendee,  is 
not  of  itself  regarded  as  an  act  of  waiver,  for  such  instruments 
are  only  the  evidence  of  the  debt.  But  the  taking  of  the  bond, 
bill,  or  note  of  the  purchaser  with  security,  is  evidence  that 
the  vendor  does  not  rely  on  the  lien,  but  on  the  security,  and 
extinguishes  the  lien.  The  lien  is  also  discharged,  by  the 
taking  of  any  independent  security,  such  as  a  deposit  of  stock, 
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a  pledge  of  goods,  or  the  responsibility  of  a  third  person." 
Conover  v.  Warren  et  al.,  1  Gilm.  501. 

"  Notwithstanding  the  decision  of  the  master  of  the  rolls  in 
Grant  v.  Mills,  2  Yes.  and  Beames,  306,  holding  that  a  bill 
of  exchange,  drawn  by  the  vendee,  and  accepted  by  him  and 
his  partner,  did  not  waive  the  lien ;  the  sounder  doctrine  and 
higher  authority  is,  that  taking  the  responsibility  of  a  third 
person,  for  the  purchase  money,  is  taking  security,  and  extin- 
guishes the  lien."  4  Kent's  Com.  153. 

In  Gilman  v.  Brown,  1  Mason,  215,  it  was  said  by  Story, 
J. :  "  On  a  careful  examination  of  all  the  authorities,  I  do  not 
find  a  single  case  in  which  it  has  been  held,  if  the  vendor  takes 
a  personal  collateral  security,  binding  others  as  well  as  the 
vendee,  as,  for  instance,  a  bond  or  note,  with  a  surety  or  an 
indorser,  or  a  collateral  security  by  way  of  pledge  or  mortgage, 
that  under  such  circumstances  a  lien  exists  on  the  land  itself. 

*  *  *  Looking  to  the  principle  upon  which  the  original 
doctrine  of  lien  is  established,  I  have  no  hesitation  to  declare, 
that  taking  the  security  of  a  third  person  for  the  purchase 
money,  ought  to  be  held  a  complete  waiver  of  any  lien  upon 
the  land." 

Messrs.  Runyan  &  Avery,  for  the  appellee. 

The  taking  of  a  bill  of  exchange  is  prima  facie  a  satisfac- 
tion of  a  debt,  but  only  that,  Chitty  on  Bills,  172,  173;  5 
Tenn.  513. 

An  express  and  clear  agreement  by  the  creditor  to  take  a  bill 
as  payment  at  all  events,  and  whether  honored  or  not,  would 
amount  to  a  payment  of  the  debt,  but  in  the  absence  of  such 
stipulation,  even  a  partner  of  the  debtor,  unknown  until  the 
dishonor,  may  be  sued.  Chitty  on  Bills,  173,  note  a  /  Brown 
v.  Hawley,  2  Bosw.  &  Pul.  518  ;  3  Chitty  Com.  Law,  131. 

A  vendor  does  not  waive  his  lien  on  his  estate  by  taking  the 
promissory  note  or  acceptance  of  the  vendee,  and  receiving  its 
amount  by  discount.  Chitty  on  Bills,  174 ;  Ex  parte  Loaring, 
2  Rose,  79;  Grant  v.  Mills,  2  Yes.  &  B.  306;  Chitty,  Jr., 
893. 
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When  real  property  was  devised  to  trustees  in  trust  to  sell 
and  pay  the  produce  to  the  children  of  the  testator,  and  the 
children  sold  the  property  to  one  of  the  executors  in  considera- 
tion of  a  sum  secured  by  bills  payable  by  installments,  and  as 
to  some  shares  further  secured  by  an  assignment  of  a  policy  of 
insurance,  and  the  executor  became  bankrupt  without  having 
paid  the  bills,  it  was  held,  that  the  children  all  had  a  lien  on 
the  estate  for  the  sums  unpaid.  Ex  parte  Loty,  2  Mont.  &  Ay. 
609;  1  Dea.  557,  S.  G 

In  general,  when  the  bill  is  dishonored,  and  the  holder  uses 
due  diligence,  not  only  the  parties  to  the  bill  are  liable  to  be 
sued  thereon,  but  the  first  liability  on  the  original  considera- 
tion revives.  Smith  v.  Wilson,  Andr.  187 ;  Papley  v.  Ashley \ 
6,  147.  (Ohitty,  J.,  225) ;  Ward  v.  Mam,  2  Lord  Eaymond, 
928 ;  Sickling  v.  Hardy,  7  Lamb,  312 ;  Bishop  v.  Howe,  3 
Manh.  &  S.,  363  (Chit,,  J.,  921.) 

It  has  been  decided,  that,  when  the  manager  of  a  colliery 
pays  a  creditor  on  the  colliery  with  a  bill,  which  is  not  paid, 
the  colliery  remains  liable  to  the  payment  of  the  original 
debt.    Tempest  v.  Ord,  1  Mod.  89. 

In  a  sale  of  goods  the  law  implies  a  contract  that  those  goods 
shall  be  paid  for  ;  the  same  rule  applies  to  land.  It  is  compe- 
tent to  the  party  to  agree  that  the  payment  shall  be  by  a  par- 
ticular bill.  In  this  instance  it  would  be  extremely  difficult  to 
persuade  a  jury,  under  the  direction  of  a  judge,  to  say  an  agree- 
ment to  pay  by  bills  was  satisfied  by  giving  a  bill,  whether 
good  or  bad.  In  the  action  upon  the  bill  in  this  cause,  the 
juiy  decided  that  the  giving  of  the  bill  was  no  payment. 
tfcroggs  v.  Goss,  8  Yerg.  175 ;  Tobey  v.  Barber,  5  Johns.  68 ; 
Wilson  v.  Ford,  6  id.  110. 

If  a  party  receive  in  payment  for  goods,  or  lands,  sold, 
counterfeit  bank  notes,  or  other  notes  which  have  no  value,  it 
is  not  a  payment,  although  the  debtor  paid  them  bona  fide. 
Marhle  v.  Hatfield,  2  Johns.  455  ;  Ellis  v.  Wild,  6  Mass.  331 ; 
Burd  v.  Gooh  et  al.,  15  Johns.  241 ;  Kune  v.  Thompson,  4  Gill 
&  Johns.  463. 

The  taking  of  a  bill  of  exchange  is,  at  most,  only  prima 
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facie  evidence  of  a  satisfaction  and  extinguishment  of  an 
antecedent  debt,  in  this  case  of  payment  of  the  purchase 
money,  liable  to  be  rebutted,  which  is  effectually  done.  Vomer 
v.  jtfobleboroughy  2  Greenl.  121 ;  Wallace  v.  Agry,  4  Mason,  336. 

Purchase  money  is  the  consideration  which  is  agreed  to  be 
paid  by  the  purchaser  of  a  thing  in  money.  It  is  the  duty  of 
the  purchaser  to  pay  the  purchase  money  as  agreed  upon  in 
making  the  contract,  and,  in  case  of  conveyance  of  an  estate 
before  it  is  paid,  the  vendor  is  entitled,  according  to  the  laws 
of  England,  which  have  been  adopted  in  several  of  the  States, 
to  a  lien  on  the  estate,  for  the  purchase  money  so  remaining 
unpaid.  This  is  called  an  equitable  lien.  Chapman  v.  Tannary 
1  Nem.  267;  Hauffeld  v.  Bower,  7  S.  &  E.  73 ;  6  Yerger,  50 ; 
Outon  v.  Mitchell,  4  Bibb,  239 ;  Gar  son  v.  Green  et  aX,  1 
Johns.  Ch.  308 ;  Bayley  v.  Greenleaf,  7  Wheat.  46 ;  Zubarik 
v.  Poston  et  al.,  5  Monroe,  287;  White  v.  Cozonoves  et  al^ 
Har.  &  Johns.  106 ;  Ghislin  et  al.  v.  Ferguson,  4  id.  522  ; 
Fisher  v.  Salmon,  1  Col.  414 ;  Galloway  v.  Hamilton  et  al.,  1 
Dana,  576 ;  Hundley  v.  Lyons,  5  Munf.  342 ;  Wynne  v. 
Alston,  Dev.  Eq.  163 ;  Henderson  et  al.  v.  Stewart  et  al.,  4 
How.  256;  Watson  et  al.  v.  Wells,  5  Conn.  468;  Meehs  et  al. 
v.  Ealys  et  al.,  2  J.  J.  Marsh.  330  ;  Greenleaf  v.  Strong,  1 
Bibb,  590. 

This  lien  of  the  seller  exists  only  between  the  parties  and 
those  having  notice  that  the  purchase  money  has  not  been  paid. 
Clark  v.  Hunt,  3  J.  J.  Marsh.  557;  Lyde  et  al.  v.  The  Fred. 
Co.  Bank,  3  Gill  &  Johns.  425  ;  Blythe  et  al.  v.  Banks  et  al., 
6  Monroe,  198  ;  Richards  v.  Learning  et  al.,  27  111.  431 ;  Hawk- 
inson  et  al.  v.  Casey  et  al.,  29  id.  80 ;  Keith  et  al.  v.  Horner, 
32  id.  524 ;  Prew  v.  Walters  et  al.,  2  Scam.  35 ;  Willis  v. 
Henderson,  id.  19. 

Where  a  vendor  delivers  possession  of  an  estate  to  a  pur- 
chaser, without  receiving  the  purchase  money,  equity,  whether 
the  estate  be  or  be  not  conveyed,  and  although  there  was  not 
any  special  agreement  for  that  purpose,  and  whether  the  estate 
be  freehold  or  copy-hold,  gives  the  vendor  a  lien  on  the  land 
for  the  money.  3  Sugden  on  Vendors,  117;  Smith  v.  Hihbard, 
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2  Dick.  730;  Charles  v.  Andrew,  9  Mod.  152;  Tophan  v.  Con- 
stantine,  Toml.  135 ;  Evans  v.  Tweedy,  1  Beav.  55 ;  Winter  v. 
Lord  Anson,  3  Euss.  488;  Garson  v.  Green,  1  Johns.  Cli.  308 ; 
Gilman  v.  Brown,  1  Mason,  192 ;  8.  C,  4  Wheat.  255 ;  Irvine 
v.  Campbell,  6  Binn.  118;  Williams  v.  Price,  5  Munf.  507; 
Slouffers  v.  Coleman,  1  Yeates,  393  ;  White  v.  Casonove,  1  Har. 
&  Johns.  106 ;  Ridgeley  v.  Carey,  4  Har.  &  M.  Hen.  167  ; 
Hatcher  v.  Hatcher,  1  Rand.  53 ;  6kc  v.  Fenwick,  3  Bibb,  183  ; 
Kennedy  v.  Woolfolk,  3  Hager,  197. 

The  rule  of  law  in  relation  to  real  estate  is,  that  the  vendor 
has,  without  any  express  agreement  for  that  purpose,  a  lien  on 
the  premises  conveyed,  even  after  possession  thereof  is  delivered 
to  the  purchaser,  for  the  purchase  money,  provided  he  has  not 
taken  a  distinct  and  independent  security  therefor,  and  the 
land  has  not  passed  by  a  bona  fide  sale  to  a  third  person,  with- 
out notice.  Lupin  v.  Marie,  6  Wend.  79. 

The  vendor's  lien  is  not  affected  by  conveying  the  premises, 
and  taking  a  note  or  bond  with  personal  security  for  the  money. 
It  exists  in  every  case  of  a  sale  when  the  money  is  not  paid, 
unless  it  be  otherwise  agreed  by  the  parties,  either  expressly  or 
by  such  arrangements  as  clearly  show  their  intention  ;  and  it  is 
incumbent  on  the  party  contesting  the  lien,  to  show  that  it  has 
been  relinquished.  3  Sugden  on  Yendors,  123,  note  n ;  Tier- 
man  v.  Beam,  1  Ham.  465  ;  Garson  v.  Green,  1  Johns.  Oh.  308  ; 
Cox  v.  Fenwick,  3  Bibb,  183 ;  2  Wash.  142. 

If  A  sells  an  estate,  and  takes  a  promissory  note  for  part  of 
the  purchase  money,  and  then  the  purchaser  sells  to  B,  who  has 
notice  that  A  had  not  received  all  his  purchase  money,  the 
land  in  equity  is  chargeable  in  the  hands  of  B  with  the  money 
due  on  the  note.  It  would  seem,  therefore,  that  in  this  case 
the  point  is  perfectly  settled.  3  Sugden  on  Yendors,  124;  Gib- 
bons v.  Baddell,  2  Eq.  Ca.  note  b,  682 ;  Ex  parte  Peake,  1  Mod. 
316 ;  Coffin  v.  Coffin,  2  P.  Wms.  291 ;  Sampson  v.  Carke,  5  B. 
&  Nel.  606 ;  Henderson  v.  Wilde,  2  Camp.  Co.  561 ;  Rountree 
v.  Jacob,  2  Taunt.  141 ;  Bidlake  v.  Arundel,  1  Cha.  93. 

Lord  Rossltn  said,  in  the  case  of  Towell  and  Hulis,  that 
there  was  such  a  lien,  and  that  it  was  so  from  the  foundation 
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of  the  court.  A  bargain  and  sale  must  be  for  money  paid.  If 
an  estate  is  sold,  and  no  part  of  the  money  paid,  the  vendee  is 
a  trustee ;  then  if  part  be  paid,  was  it  not  the  same  as  to  that 
which  was  unpaid?  3  Sugden  on  Vendors,  125;  Blackburn  v. 
Gregson,  1  Cox,  90  ;  Norris  v.  Prouse,  6  Yes.  Jr.  752. 

Lord  Redesdale  held,  in  a  case,  that  the  purchaser's  note  was 
nothing  but  a  mere  memorandum,  put  into  the  hands  of  a  trus- 
tee, to  enable  the  purchaser  first  to  pay  off  incumbrances,  and 
then  to  be  subject  to  an  account,  and  the  balance  only  to  be 
received  by  the  vendor.  It  cannot  be  considered  that  the  ven- 
dor relied  on  it  as  a  security.  "  Suppose  bills  given  as  part  of 
the  purchase  money,  and  suppose  them  drawn  on  an  insolvent 
house  —  shall  the  acceptance  of  such  bills,"  he  asked,  "  dis- 
charge the  vendor's  lien  ?"  "  They  are  taken,"  he  added,  "not 
as  a  security,  but  as  a  mode  of  payment."  The  case  upon 
examination  before  Lord  Redesdale  at  this  time,  would  seem 
to  answer  every  objection  that  can  possibly  be  made  by  the 
appellant  in  this  cause.  3  Sugden  on  Vendors,  126;  Hughes  v. 
Henry,  1  Scho.  &  Lef.  132 ;  Lyon  v.  Chaiers,  2  Hec.  521 ; 
Garson  v.  Green,  1  Johns.  Ch.  309. 

In  a  late  case,  where  the  purchase  money  was  paid  by  bills 
drawn  by  the  purchaser  and  accepted  by  him  and  his  partner, 
payable  to  the  seller's  order,  Sir  William  Grant  determined 
that  the  lien  was  not  gone.  It  would  seem  that  that  case  was 
much  stronger  against  the  vendor  than  the  case  now  before  the 
court,  and  the  court  sustains  the  vendor's  lien.  Apply  the 
principle  there  discussed  to  the  case  before  the  court,  and  it 
would  seem  that  the  court  ought  also  to  sustain  the  right  of 
the  vendor  to  recover  his  money  out  of  this  property.  3  Sug- 
den on  Vendors,  126 ;  Grant  v.  Skills,  2  Ves.  &  Bea.  306 ; 
Macreth  v.  Symmons,  15  Ves.  Jr.  329. 

When  lands  are  sold,  but  the  whole  of  the  purchase  money 
is  not  paid  to  the  vendor,  he  has  a  lien  in  equity  on  the  lands 
for  the  amount  unpaid.  And  the  circumstance  of  the  vendor 
having  taken  from  the  purchaser  a  bond  or  a  note  for  the  pay- 
ment of  the  money  will  not  destroy  the  lien.  Williams  on  Real 
Property,  359  ;   Conover  v.   Warren  et  al.,  1  Gilm.  498. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  only  important  question  made  upon  this  record  is,  was 
George  Walrod's  acceptance  of  the  bill  drawn  on  him  bj  Mor- 
ris Walrod  in  payment  of  this  land,  a  waiver  of  appellee's  lien 
as  vendor  of  the  land  ? 

This  court  took  occasion  to  say  in  the  case  of  Conover  v. 
Warren,  1  Gilm.  498,  that  these  equitable  liens  on  real  estate 
are  generally  unknown  to  the  world,  and  frequently  operate 
injuriously  on  the  rights  of  creditors  and  purchasers,  and  ought 
not  to  be  enforced  but  in  cases  where  the  right  is  clearly  and 
distinctly  made  out.  And  in  the  case  of  The  Trustees  of 
Schools  v.  Wright,  11  111.  603,  we  said  :  "  These  secret  liens  on 
real  estate,  because  generally,  in  point  of  fact —  however  it  may 
be  in  legal  contemplation  —  unknown  to  the  parties  to  be 
affected  by  them,  are  often  productive  of  much  injustice,  and 
ought  not  to  be  encouraged." 

And  in  Richards  v.  Learning  et  al.,  27  111.  431,  we  said  this 
lien  ought  not  to  be  extended  beyond  the  requirements  of  the 
settled  principles  of  equity  law.  It  is  secret,  intangible,  spring- 
ing up  without  bargain  and  without  promise,  and  very  fre- 
quently without  any  intention  or  suspicion  of  either  party  at 
the  time  of  the  original  transaction,  and  is  but  the  fruit  of  the 
will  of  the  chancellor.  We  are  admonished  by  these  obser- 
vations, to  adhere  closely  to  the  rule  as  expounded  in  courts 
of  equity,  whose  creature  these  liens  are,  and  to  give  no  effect 
to  a  lien  claimed  where  evidence  exists  of  its  waiver.  What 
is  considered  a  waiver  of  a  vendor's  lien  ? 

The  cases  cited  on  this  point  by  the  counsel  for  appellee  are 
for  the  most  part  admitted  to  be  good  authority  where  they 
apply.  They  are  nearly  all  based  on  the  text  in  3  Sugden  on 
Vendors,  124,  which  is  to  this  effect  as  quoted  by  appellee : 
If  A  sells  an  estate,  and  takes  a  promissory  note  for  part  of 
the  purchase  money,  and  then  the  purchaser  sells  to  B,  who 
has  notice  that  A  had  not  received  all  his  purchase  money,  the 
land,  in  equity,  is  chargeable  in  the  hands  of  B  with  the  money 
due  on  the  note.     The  decisions  founded  upon  this  text,  on 
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examination,  all  proceed  on  the  ground  that  "  the  promissory 
note"  taken  was  the  note  of  the  vendee.  This  is  apparent  from 
the  leading  case  of  Nairn  v.  Prowse,  6  Yes.  Jr.  752.  Tak- 
ing the  vendee's  note  shows,  a  credit  was  given  to  him,  not  to 
supersede  the  lien,  but  for  the  purpose  of  ascertaining  the  debt, 
and  countervailing  the  receipt  of  the  purchase  money  acknowl- 
edged in  the  conveyance. 

Where,  however,  the  vendor  accepts  the  security  of  a  third 
person,  the  rule  is  now  well  established,  though  it  has  been  a 
vexed  question,  that  by  such  acceptance  the  lien  is  gone.  The 
mere  taking  the  bond,  note  or  covenant  of  the  vendee  does  not 
repel  the  lien,  but  where  a  distinct  and  independent  security  is 
taken,  either  of  property  or  of  the  responsibility  of  a  third  per- 
son, it  is  repelled.  In  the  case  of  Gilman  v.  Brown  et  al.,  1 
Mason's  Cir.  C.  190,  Story,  Justice,  took  occasion  to  ex- 
amine and  comment  on  all  the  cases  on  this  point,  and  in  the 
course  of  his  opinion  he  says,  on  a  careful  examination  of  all 
the  authorities,  he  did  not  find  a  single  case  in  which  it  had 
been  held,  if  the  vendor  took  a  personal  collateral  security, 
binding  others  as  well  as  the  vendee,  that  under  such  circum- 
stances a  lien  exists  on  the  land  itself  in  favor  of  the  vendor. 
In  Cole  v.  Scott,  2  Wash.  Cir.  C.  141,  referred  to  by  Justice 
Story',  it  was  held,  that,  if  the  vendor  of  land  takes  security, 
or  the  vendee  has  sold  to  a  third  person  without  notice,  this 
lien  is  lost.  And  Story  says,  in  the  case  in  Mason,  that,  "  look- 
ing to  the  principle  upon  which  the  original  doctrine  of  lien 
is  established,  he  had  no  hesitation  in  declaring,  that  taking 
the  security  of  a  third  person  for  the  purchase  money,  ought  to 
be  held  a  complete  waiver  of  any  lien  upon  the  land ;  at  all 
events  it  was  prima  facie  evidence  of  a  waiver,  and  the  onus  is 
on  the  vendor  to  prove,  by  the  most  cogent  and  irresistible  cir- 
cumstances, that  it  should  not  have  that  effect.  This  case 
decides,  that  taking  negotiable  notes  of  a  third  party  is  a  dis- 
tinct and  independent  security,  and  that  such  security  extin- 
guished any  implied  lien  for  the  purchase  money.  To  the  same 
effect  is  the  case  of  Conover  v.  Warren  et  al.,  1  Gilm.  501, 
before  cited. 

5  —  4 2d  III. 
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The  bill  drawn  by  Morris  Walrod  on  George  Walrod,  in 
favor  of  appellee,  was  accepted  by  George,  and  thereby  he 
became  the  principal  debtor,  —  he  placed  himself  in  the  condi- 
tion of  a  maker  of  a  note,  and  was  primarily  liable.  In 
accepting  it,  appellee  took  an  independent  security,  which 
extinguished  his  lien. 

The  proof  also  shows  that  George  Walrod  has  been  at  all 
times  ready  to  take  up  his  acceptance,  and  pay  the  appellee 
whenever  he  shall  demand  payment. 

We  think  these  considerations  dispose  of  appellee's  claim  to 
a  lien  on  this  land.  The  court  below  having  entertained  dif- 
ferent views,  the  decree  of  that  court  must  be  reversed  and  the 
bill  dismissed. 

Decree  reversed. 


The  Marine  Company  of  Chicago 

v. 

Benjamin  F.  Carver  et  al 


1.  Partnership — payment  of  individual  debts  of  partners  with  partner- 
ship funds  —  relative  rights  of  the  creditors  and  the  other  partners.  The 
duties  and  obligations  between  members  of  a  partnership  and  third  parties 
are  reciprocal.  So,  while  it  is  true  that  one  partner  cannot  rightfully  appro- 
priate the  partnership  funds  in  payment  of  his  individual  indebtedness,  yet  it 
is  equally  true,  that,  if  he  does  so  appropriate  them,  his  acts,  when  they  come 
to  the  knowledge  of  the  other  members  of  the  firm,  should  be  clearly  and 
promptly  repudiated.  No  room  should  be  left  for  doubt,  in  the  minds  of  the 
parties  concerned,  as  to  whether  the  act  is  repudiated  or  ratified. 

2.  Same  —  and  herein,  what  will  amount  to  a  ratification.  Where  a  member 
of  a  partnership,  who  was  indebted  on  his  own  private  account,  to  the  bank  in 
which  the  funds  of  the  firm  were  deposited,  drew  a  check  in  the  firm  name  in 
favor  of  the  bank,  which  was  placed  to  the  credit  of  his  individual  account, 
and  the  other  members  of  the  firm  had  knowledge  of  this  misapplication  of  the 
partnership  funds  within  a  month  thereafter,  but  omitted  to  repudiate  the  act 
until  four  years  afterward,  when  a  suit  at  law  was  brought  in  the  firm  name 
against  the  bank  to  recover  the  money,  it  was  held,  however  clear  the  right  of 
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recovery  might  have  been  if  the  act  had  been  promptly  repudiated,  these 
facts  amounted  to  a  ratification,  which  would  prevent  a  recovery  against  the 
bank. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Messrs.  Scammon,  McCagg  &  Fuller,  for  the  appellant. 

This  is  an  action  at  law  brought  in  the  firm  name  of  a  part- 
nership against  the  bank  in  which  the  funds  of  the  firm  were 
deposited,  to  recover  an  amount  which  is  alleged  to  have  been 
misapplied  by  one  of  the  members  of  the  firm  suing,  to  the 
payment  of  his  individual  indebtedness  to  the  bank. 

The  right  of  recovery  in  such  cases  rests  upon  the  ground  of 
fraud  committed  by  one  partner  toward  his  copartners,  and 
like  all  other  cases  of  fraud,  it  should  be  clearly  proved. 

In  all  the  reported  cases  upon  this  subject,  the  partner  has 
applied  the  credits  or  property  in  specie,  of  his  firm,  to  his 
private  account,  and  we  have  not  found  a  case  where  he  had 
paid  out  the  money  of  his  firm  in  discharge  of  his  private  debt, 
that  the*firm  has  brought  suit  and  recovered  it  back,  and  the 
absence  of  such  cases  is  strong  authority  against  them,  where 
they  arise.  Dobbs  v.  Halsey,  16  Johns.  39 ;  Reynolds  v.  Ken- 
yon,  43  Barb.  585. 

We  insist,  however,  that,  at  law,  the  partners  cannot  repu- 
diate the  act  of  a  copartner  in  paying  his  private  debt  with 
the  credits  or  property  of  the  firm,  for,  as  all  the  partners  must 
join  in  a  suit  against  the  debtor  of  the  firm,  whose  debt  has 
been  discharged  by  private  arrangement  with  one  of  the  firm, 
they  cannot  and  ought  not  to  allege  the  bad  faith  or  fraud  of 
one  of  their  number,  who  is  a  plaintiff  on  the  record,  as  a 
ground  of  recovery. 

This  precise  question  came  before  the  Supreme  Court  of 
Massachussets  in  1853,  and  it  was  decided,  after  full  argument 
and  consideration,  that  no  recovery  could  be  had  in  such  cases. 
Homer  et  al.  v.  Wood  et  al.,  11  Cush.  62,  following  Jones  v. 
Yates,  17  English  Com.  Law,  436. 


68  Marine  Company,  etc.,  v.  Carver  et  al.      [April  T., 

Brief  for  the  Appellant. 

('¥e  are  not  aware  of  any  instance  in  which  a  person  has 
been  allowed  as  plaintiff  in  a  court  of  law,  to  rescind  his  own 
act  on  the  ground  that  such  act  was  a  fraud  on  some  other 
person,  whether  he  sued  in  his  own  name  or  jointly  with 
another."  Lord  Tenderden  in  case  last  cited.  Wallace  et  al. 
v.  Kelsall,  7  Mees.  &  Welsby,  263 ;  Gordon  v.  Ellis,  7  Mann- 
ing &  Granger,  607 ;  Jacaud  v.  French,  12  East,  317 ;  Gurley 
et  al.  v.  Wyeth  et  al.,10  N.  H.  15 ;  Colly er  on  Partnership, 
§§  643,  644  and  notes. 

"  The  equity  to  which  the  defrauded  partners  are  entitled  in 
this  case,  cannot  be  supported  in  a  court  of  law,  where  the  firm 
appear  as  plaintiffs."  §  643  same ;  Story  on  Partnership,  §  238 
and  notes. 

These  cases  fully  support  the  proposition  that  we  contend 
for,  and  are  well  considered  modern  cases ;  but  we  suppose  the 
appellees  will  rely  upon  the  case  of  Brewster  v.  Mbtt,  4  Scam. 
378,  to  support  the  present  action.  That  case  was  decided 
before  the  leading  case,  Jones  el  al.  v.  Yates  et  al.,  9  Barn.  & 
Cressw.  532,  was  reported  and  published  in  this  country.  The 
point  now  presented  was  not  raised  in  that  case.  The  court 
only  considered  the  question  how  far  one  partner*  could  apply 
the  partnership  credits  in  payment  of  his  private  debt,  due  to 
the  partnership  debtor.  No  question  as  to  the  form  or  propriety 
of  an  action  at  law  in  such  cases  appears  to  have  been  made 
by  counsel,  or  considered  by  the  court ;  and  we  therefore  do 
not  think  that  case  is  an  authority  against  us  on  the  point  now 
made,  and  like  all  other  cases,  is  an  authority  only  upon  the 
points  actually  raised  and  decided.  We  therefore  think,  that 
so  incongruous  an  action  as  one  founded  upon  the  alleged  mis- 
conduct of  one  of  two  or  more  plaintiffs,  toward  his  co-plaint- 
iffs, as  a  ground  of  recovery  in  favor  of  all,  ought  not  to  be 
supported,  as  it  is  certainly  not  countenanced  by  the  modern 
authorities. 

But  after  the  lapse  of  four  years  from  the  time  the  alleged  mis- 
application was  made,  with  knowledge  of  the  fact,  and  with- 
out any  attempt  to  repudiate  the  act,  the  other  members  of  the 
firm  must  be  held  to  have  ratified  it. 
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Mr.  J.  V.  LeMoyne,  for  the  appellees. 

Whether  an  action  at  law  will  lie,  in  a  case  like  this,  is  a 
mere  question  of  practice,  which  has  been  decided  in  different 
ways  in  different  courts.  The  better  rule  is  in  favor  of  the 
remedy  at  law,  and  this  is  consistent  with  the  doctrine  in 
Rogers  v.  Batchelor,  12  Peters,  221,  and  Brewster  v.  Mott,  4 
Scam.  378,  which  affords  the  most  ample  protection  to  the 
rights  of  partners  as  against  the  fraudulent  acts  of  their  co- 
partners. 

The  principal  case  relied  upon  by  the  counsel  for  the  appel- 
lant is  the  case  of  Homer  v.  Wood,  11  dishing,  62,  which  is 
decided  upon  the  authority  of  Jones  v.  Yates,  17  Eng.  Com. 
Law,  436.  In  Homer  v.  Wood,  all  his  authorities  are  cited. 
This  case  is  not  a  good  authority  here  for  two  reasons. 

First.  The  facts  of  that  case  were  different  from  the  facts  in 
this.  In  that  case  the  question  of  practice  was  discussed  as  a 
new  question,  and  it  had  never  been  considered  in  Massachu- 
setts. The  court  is  very  careful  to  say  that  they  intend  to 
decide  nothing  beyond  the  precise  case  before  them.  They  also 
say,  that  it  is  admitted  that  there  was  entire  good  faith,  and 
only  a  mere  technical  fraud. 

Second.  This  case  is  not  good  law  in  this  State,  for  the  rea- 
son, as  before  shown,  that  we  have  adopted  to  its  full  extent 
the  doctrine  of  the  case  of  Rogers  v.  Batchelor,  12  Peters,  221, 
which  gives  to  copartners  the  fullest  protection  against  fraud- 
ulent associates.  According  to  this  well  settled  rule,  such 
acts  by  the  partner  are  simply  void.  If  void,  how  can  they  in 
any  way  impair  the  rights  of  the  partners  ? 

In  the  Pennsylvania  Reports  there  are  several  cases  directly 
in  point.  In  the  recent  case  of  Purdy  v.  Powers,  6  Barr,  492, 
one  gave  a  bond  to  a  firm.  Upon  this  bond  one  of  the  partners 
indorsed  an  amount  for  his  individual  debt.  A  suit  was  after- 
ward brought  by  the  partners,  and  the  same  objection  as  in 
this  case  made,  In  delivering  the  opinion,  Judge  Bell  says, 
after  referring  to  the  case  of  -Tones  v.  Yates,  and  to  Lord  Tent- 
erden's  remark  as  to  a  remedy  in  equity : 
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"But  I  conceive  it  is  not  necessary  in  the  present  instance  to 
assume  the  equitable  ground.  With  us  it  is  settled  beyond 
controversy  that  a  party  has  no  power  to  bind  his  fellows  by 
such  a  transaction,  without  their  knowledge  or  consent.  The 
act  is  simply  void.  It  does  not  operate  to  discharge  the  debt, 
or  to  change  the  relative  liabilities  of  the  parties.  Nor  is  it 
permitted  to  interfere  with  the  form  of  the  action  prescribed  by 
the  rule  of  law,  as  will  be  seen  by  consulting  the  cases.  This 
doctrine  was  expressly  recognized  by  our  own  case  of  Noble  v. 
McClintock,  2  "Watts  and  Sergeant,  152,  and  an  action  of 
assumpsit,  in  the  name  of  the  firm,  to  recover  a  partnership 
debt,  misapplied  by  one  of  the  partners  in  discharge  of  his  indi- 
vidual liabilities,  was  sustained  without  objection.  So  in  Tan- 
ner v.  Hall  et  al.,  1  Barr,  417,  it  is  said,  it  is  not  doubtful  that 
a  partner  cannot  pay  his  separate  debts  with  the  joint  funds, 
though  the  creditor  may  not  suspect  a  misapplication,  for  the 
wrong  may  be  redressed  without  injury  to  any  one.  These 
cases  proceed  on  the  ground  that  the  fraudulent  attempt  of  one 
member  of  the  firm  so  to  misapply  a  credit  belonging  to  all, 
operates  not  upon  the  title  of  the  partnership,  and  the  rights 
of  the  parties  remaining  as  before,  there  is  nothing  to  rescind. 
It  is  difficult  to  reconcile  the  American  with  the  English 
decisions,  so  far  as  remedy  is  involved,  unless  it  can  be  done  on 
this  footing,  but  should  they  be  thought  to  clash,  we  prefer  the 
rule  sanctioned  by  our  own  cases,  as  better  calculated  to  sub- 
serve justice  and  advance  right." 

In  the  case  of  Evemghim  v.  Ensworth,  7  Wend.  326,  the 
same  rule  was  adopted.  See  also,  Livingston  v.  Roosevelt,  4 
Johns.  251 ,  Dob  v.  Halsey,  16  id.  34 ;  Livingston  v.  Hastie,  2 
Caines,  246 ;  Ex  parte  Goulding,  Colly er  on  Partnership,  ed. 
1853,  §  444 ;  2  Parsons  on  Contracts,  184,  185. 

The  facts  in  this  case  do  not  show  a  ratification.  The  author- 
ity of  one  partner  to  apply  the  partnership  funds  to  the  pay- 
ment of  his  own  debt  is  not  to  be  presumed,  but  must  be 
clearly  proved.     So  careful  are  the  courts  to  protect  the  other 
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partners  that  they  require  it  to  be  proved,  and  proved  by  that 
party  who  claims  under  it.  This  is  established  by  Kemeys  v. 
Richards^  11  Barb.  312;  Brewster  v.  Mott,  ante, 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  firm  of  Carver  &  Co.  commenced  its  suit  against  the 
Marine  Company  of  Chicago,  to  recover  a  balance  of  $638.89, 
which  Carver,  a  member  of  the  former  firm,  had  misapplied  in 
payment  of  his  private  debt.  This  sum  stood  to  the  credit  of 
Carver  &  Co.  on  the  books  of  the  Marine  Company,  and  Carver, 
being  individually  indebted  to  that  company,  on  the  26th  of 
June,  1861,  drew  a  check  in  favor  of  the  company,  signing  the 
name  of  his  firm,  and  the  check  was  placed  to  the  credit  of  his 
individual  account.  In  July,  1861,  another  member  of  the 
firm  of  Carver  &  Co.  drew  a  check  in  the  name  of  the  firm,  for 
the  supposed  balance  in  their  favor  on  the  books  of  the  Marine 
Company,  and  sent  it  to  the  office  of  the  latter,  by  their  clerk, 
for  payment.  The  clerk  was  informed  that  the  account  was 
balanced,  and  so  reported  to  his  employers,  and  was  then  sent 
back  for  a  statement.  On  returning  to  the  office  of  the  plaint- 
iff in  error,  he  was  shown  the  account  and  the  check  drawn  by 
Carver,  upon  which  it  had  been  balanced.  He  took  the  check 
and  returned  with  it  to  Carver  &  Co.,  who  retained  it  to  the 
time  of  the  trial.  The  clerk  also  testified  that  Mr.  Billings, 
one  of  the  members  of  the  firm  of  Carver  &  Co.,  and  Mr.  Scam- 
mon,  one  of  the  members  of  the  Marine  Company,  afterward 
had  some  conversation  about  the  matter,  when  witness  was 
called  in  and  stated  the  above  facts. 

On  the  trial  in  the  court  below,  a  jury  was  waived,  and  the 
court  gave  judgment  in  favor  of  plaintiffs  for  the  amount  of 
said  balance  and  interest.  This  suit,  for  its  recovery,  was  com- 
menced on  the  26th  of  June,  1865. 

However  clear  the  right  of  the  plaintiffs  below  to  recover 
might  have  been,  if  they  had  repudiated  the  action  of  Carver 
as  soon  as  it  came  to  their  knowledge,  we  are  obliged  to  regard 
the  actual  facts  as  amounting  to  a  ratification.  The  check 
drawn  by  Carver  was  returned  to  them  by  the  Marine  Company, 
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with  a  statement  of  the  balanced  account,  and  this  check  they 
retained,  allowing  Carver,  one  of  their  firm,  to  retain  the  credit 
for  its  amount,  which  he  had  received  on  the  books  of  the 
Marine  Company.  Suppose  the  latter,  after  the  check  had  been 
received  by  Carver  &  Co.,  and  retained  by  them,  had  brought  suit 
against  Carver  for  the  amount  of  his  individual  isdebtedness, 
could  it  have  recovered  judgment  for  the  sum  which  had  gone 
to  his  credit  upon  this  check  ?  Clearly  not,  because  he  would 
have  shown  that  the  check,  whether  properly  drawn  or  not  for 
his  individual  benefit,  had  been  duly  returned  to  his  firm  and 
retained  by  them,  and  thus  treated  in  all  respects-  as  if  it  had 
been  drawn  by  their  authority,  or  at  least  received  their  sanc- 
tion. But  it  is  said  that  the  Marine  Company  was  not  injured 
by  this  apparent  ratification,  because  Carver  still  was,  and  con- 
tinued to  the  time  of  the  trial,  largely  indebted  to  the  company. 
But  how  can  the  court  from  this  circumstance  alone,  say  the 
Marine  Company  was  not  injured?  If  the  firm  of  Carver  & 
Co.,  had  repudiated  his  act  and  returned  the  check,  they  would 
have  thus  advised  the  Marine  Company,  that,  in  the  opinion  of 
his  copartners,  Carver  was  unworthy  of  credit,  and  this  would 
have  induced  that  company  to  make  an  effort  for  the  collection 
of  its  debt.  But  the  apparent  acquiescence  of  the  copartners 
of  Carver  would  indicate  their  own  confidence  in  his  pecuniary 
solvency,  and  thus  tend  to  strengthen  his  credit  with  the  Marine 
Company  and  lull  it  into  a  false  security. 

In  cases  of  this  character  it  is  to  be  remembered  that  the 
duties  and  obligations  between  members  of  a  partnership  and 
third  persons  are  reciprocal.  While  it  is  true  that  one  partner 
cannot  rightfully  appropriate  the  partnership  funds  in  pay- 
ment of  his  individual  indebtedness,  yet  it  is  equally  true,  that, 
if  he  does  so  appropriate  them,  his  acts,  when  they  come  to  the 
knowledge  of  the  other  members  of  the  firm,  should  be  clearly 
and  promptly  repudiated. 

At  least  no  room  should  be  left  for  doubt,  in  the  minds  of  the 
parties  concerned,  as  to  whether  the  act  is  repudiated  or  ratified. 
Good  faith  requires  this,  for  copartners  must  necessarily  under- 
stand the  pecuniary  condition  of  each  other  better  than  third 
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persons  can  do,  and  if  they  seem  to  ratify  an  act  of  one  of  their 
linn  originally  unauthorized,  it  is  a  declaration  in  his  behalf 
that  he  possesses  their  confidence  and  is  entitled  to  credit.  It 
would  be  most  injurious  to  the  interests  of  the  commercial 
community,  were  we  to  hold,  that  four  years  after  the  misappli- 
cation of  partnership  funds  in  the  payment  of  individual  indebt- 
edness, the  firm  during  all  that  time,  having  had  knowledge  of 
the  fact,  and  so  far  as  appears,  acquiesced,  and  retained  the 
check  improperly  drawn  in  their  name  as  they  would  have 
retained  one  drawn  in  the  ordinary  course  of  business,  they 
could  then  turn  around,  repudiate  the  transaction,  and  repudi- 
ate their  own  apparent  sanction  of  it,  and  recover  the  funds  on 
the  ground  of  the  original  absence  of  authority  in  their  copart- 
ner thus  to  applv  them.  The  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


James  R.  Baker 
v. 
The  Michigan  Southern  and  Northern  Indiana  Rail- 
road Company  et  al. 

1.  Parol  evidence  —  contradicting  a  hill  of  lading.  Although  a  common 
carrier,  in  receiving  goods  for  transportation,  may  issue  a  bill  of  lading  there- 
for, containing  provisions  restricting  his  common  law  liability,  that  is  not  con- 
clusive upon  the  shipper,  as  to  the  terms  upon  which  the  goods  are  to  be  car- 
ried, but  he  may  show  by  parol  that  there  was  a  prior  verbal  agreement,  under 
which  the  goods  were  shipped,  and  which  did  not  provide  for  the  restrictions 
upon  the  carrier's  liability  contained  in  the  bill  of  lading. 

2.  Jury  —  must  decide  facts.  The  practice  in  this  State  does  not  warrant 
the  court  in  finding  the  facts,  and  directing  the  jury  how  to  find  their  verdict. 

3.  Parties  —  in  actions  for  tort.  In  an  action  on  the  case  against  several 
railroad  companies  to  recover  damages  resulting  to  property  shipped  over  their 
several  lines,  by  reason  of  delay  in  its  transportation,  the  same  rule  applies  as 
in  other  actions  for  tort,  that  a  verdict  of  guilty  may  be  found  against  a  part 
of  the  defendants  and  an  acquittal  as  to  others,  and  a  misjoinder  ot  defendants 
cannot  be  alleged. 
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Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon.  E. 
S.  Williams,  Judge,  presiding. 

This  was  an  action  on  the  case  brought  in  the  Circuit  Court 
by  James  R.  Baker  against  The  Michigan  Southern  and  North- 
ern Indiana  Railroad  Company,  The  Cleveland  and  Toledo  Rail- 
road Company,  The  Sandusky,  Mansfield  and  Newark  Railroad 
Company  and  the  Central  Ohio  Railroad  Company,  to  recover 
damages  resulting  from  delay  on  the  part  of  the  defendants  in 
the  transportation  of  a  lot  of  hams  shipped  from  Chicago. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Mr.  Arthur  W.  Windett,  for  the  appellant,  contended,  that 
although  a  common  carrier  may  issue  a  bill  of  lading,  in  the 
case  of  a  shipment  of  goods,  after  a  parol  agreement  in  respect 
thereto,  and  containing  provisions  restricting  the  liability  of  the 
carrier,  which  were  not  embraced  in  the  prior  parol  agreement, 
the  shipper  is  not  precluded  thereby  from  proving  what  the 
parol  agreement  was,  and  that  the  shipment  was  under  that 
agreement,  and  not  under  the  conditions  or  stipulations  set 
forth  in  the  bill  of  lading. 

Mr.  F.  H.  Winston,  for  the  appellees. 

The  contract  between  the  shipper  and  the  carrier  may  be 
written  or  oral ;  it  ordinarily  consists  of  a  bill  of  lading  or 
receipt,  containing  the  limitation,  which  is  delivered  to  the 
owner,  and,  being  accepted  by  him,  becomes  a  contract  between 
the  parties.  Pierce  on  American  R.  R.  Law,  421 ;  Walker  v. 
York  &  M.  R.  R.  Co.,  22  Eng.  Law  and  Eq.  315  ;  York, 
New  Castle  da  B.  R.  W.  Co.  v.  Crisk,  24  Eng.  Law  and  Eq. 
396. 

Does  a  bill  of  lading  so  issued,  and  received  without  objec- 
tion, constitute  such  a  contract  between  the  parties  as  to  make 
parol  proof  of  a  prior  arrangement  between  the  parties  as  to 
the  same  subject-matter  incompetent  ? 

Judge  Parsons  thus  speaks  of  bills  of  lading :  u  This 
ancient  document,  in  almost  universal  use  among  mercantile 
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nations,  undoubtedly  determines  the  rights  and  duties  of  the 
parties,  so  far  as  it  affects  them.  Thus  it  usually  excepts 
*  the  perils  of  the  sea,'  and  then  the  ship  is  not  responsible  for 
a  loss  by  one  of  these  perils,  although  it  could  not  be  referred 
to  the  'act  of  God.'  And  if  other  exceptions  were  intro- 
duced, they  would  limit  the  liability  accordingly.  So,  also, 
if  a  ship  is  hired  by  a  charter  party  to  carry  goods  for  the 
hirers  on  a  certain  voyage  or  a  certain  time,  and  upon  certain 
terms,  this  charter  determines  the  relation  of  the  parties,  and 
their  rights  and  responsibilities,  and  not  the  law  of  common 
carriers."  1  Parsons  on  Contracts,  647. 

Again,  in  Edwards  on  Bailments,  490,  the  law  is  thus  laid 
down : 

"A  bill  of  lading  partakes  of  a  two-fold  character;  it  is 
both  a  receipt  and  a  contract.  It  is  a  receipt  as  to  the  articles 
constituting  the  cargo  put  on  board  the  vessel ;  and  it  is  a 
contract  to  deliver  the  same  at  a  certain  place  and  to  a  certain 
party.  So  far  as  it  is  a  receipt,  it  is  open  to  explanation,  but 
as  a  contract  it  cannot  be  varied  by  parol  testimony.'1 

"  Bills  of  lading  are  so  far  negotiable  instruments,  that  a 
transfer  and  delivery  of  them  in  good  faith  vests  in  the  trans- 
feree the  property  not  only  in  the  bills,  but  in  the  property, 
as  if  by  constructive  delivery.  If  the  bills  of  lading  contain 
on  their  face  qualifications  or  restrictions,  these  will  prevail." 
2  Parsons  on  Contracts,  639  and  640,  and  cases. 

The  delivery  of  the  property  in  all  cases  precedes  the  giving 
of  the  bill  of  lading,  which  is  in  the  nature  of  a  receipt  for 
the  property,  and  to  allow  parol  proof  of  the  understanding  of 
the  parties  before  the  delivery  of  the  goods  to  vary  the  bill 
of  lading  afterward  given,  would  completely  nullify  the  effect 
of  such  documents,  as  well  as  the  universal  rule  of  law  which 
excludes  parol  proof  offered  to  vary  written  instruments. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 
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This  was  an  action  on  the  case  brought  against  all  of  these 
companies  for  damages  alleged  to  have  occurred  to  eighty  tier- 
ces of  hams,  the  property  of  appellant,  by  delay  in  transporting 
the  same  between  Chicago  and  Wheeling.  The  declaration  is 
in  the  usual  form  for  the  violation  of  the  common  law  duty  of 
common  carriers.  It  is  alleged  that  the  hams  were  shipped  at 
Chicago,  with  a  general  undertaking  to  carry  and  deliver  the 
same,  in  some  of  the  counts,  at  Bridgeport,  in  Ohio,  and  in 
others  at  Wheeling,  Virginia,  within  a  reasonable  time;  and 
neglect  and  failure  to  so  deliver  the  hams  is  averred,  whereby 
they  became  and  were  injured  and  suffered  damage.  A  sum- 
mons was  served  on  Charles  M.  Gray,  as  freight  agent  of  the 
several  companies.  The  Michigan  Southern  and  Northern 
Indiana  Railroad  company  appeared  and  filed  the  plea  of  the 
general  issue.  The  other  companies  failing  to  defend,  their 
default  was  entered.  Afterward,  a  trial  was  had  by  the  court 
and  a  jury,  resulting  in  a  verdict  in  favor  of  the  company,  upon 
which  the  court  rendered  a  judgment,  from  which  plaintiff 
below  appeals  to  this  court. 

It  appears  from  the  evidence,  that,  on  the  20th  day  of  Feb- 
ruary, 1864,  appellant,  by  Brown,  his  agent,  saw  the  general 
freight  agent  of  the  Michigan  Southern  and  Northern  Indiana 
railroad,  in  reference  to  shipping  these  hams.  Being  assured 
by  the  agent  that  they  would  be  shipped  through  in  not  exceed- 
ing seven  days,  the  hams  were  sent  on  that  understanding  to 
the  freight  depot  of  the  company  for  shipment  on  the  22d  of 
the  same  month.  The  agent  was  informed  of  the  danger  of  the 
heating  of  the  hams,  and  the  importance  of  dispatch  in  their 
transportation.  The  evidence  shows  that  the  hams  were  well 
packed,  and  not  liable  to  heat  in  twenty  days,  at  that  season 
of  the  year.  On  the  24th  a  freight  bill  was  made  out,  and 
whether  inclosed  to  appellant  by  mail  or  was  delivered  to  some 
one  else,  does  not  appear.  Brown,  who  shipped  the  hams,  says 
he  has  no  recollection  of  having  ever  seen  it  before *the  time  of 
the  trial. 

Brown  testifies,  that,  on  the  twentieth,  when  he  made  the 
contract  for  the  shipment  of  the  hams,  there  was  no  limitation 
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in  the  agreement  to  ship  the  haras  to  Wheeling.  But  in  the 
freight  bill,  dated  on  the  24th,  the  company  limits  their  liability 
to  their  own  line,  and  provide  against  liability  for  delays  grow- 
ing out  of  over  accumulation  of  freights  on  the  road.  It  appears 
that  the  haras  did  not  reach  Wheeling  until  as  late  as  the  4th 
of  May,  1864;  and  when  received,  they  were  in  a  damaged 
condition,  having  heated  and  spoiled,  so  as  to  be  worth  some 
seven  cents  less  per  pound.  After  all  of  the  evidence  was  heard, 
the  court  directed  the  jury  to  find  a  verdict  for  the  railroad 
company,  to  which  appellant  excepted. 

This  presents  the  question  whether  the  testimony  of  Brown 
was  admissible,  as  tending  to  contradict  the  freight  bill,  as  that 
seems  to  be  the  only  ground  upon  which  the  jury  were  directed 
to  find  for  the  company.  We  think  his  evidence  was  admissible, 
and  should  have  gone  to  the  jury,  and  they  should  have  been 
left  to  say  whether  the  hams  were  shipped  under  the  verbal 
contract  of  the  20th  of  February,  which  contained  no  limita 
tions  or  conditions,  or  under  the  written  freight  bill  of  the  24th, 
which  did  contain  limitations  on  their  liability.  If  the  ship- 
ment was  made  under  the  verbal  agreement,  the  company  would 
have  been  bound  to  deliver  within  the  specified  time,  or  been 
liable  for  all  damages  occasioned  by  failing  to  perform  their 
agreement.  On  the  other  hand,  they  would  only  be  liable 
according  to  the  terms  of  the  freight  bill.  And  inasmuch  as 
appellant  did  not  sign  that  agreement,  either  in  person  or  by 
agent,  and  as  it  does  not  appear  to  have  been  delivered  to 
appellant  or  his  agent,  we  think  it  was  a  question  proper  to  be 
left  to  the  jury  to  say  under  which  contract  the  hams  were 
shipped.  The  agreement  seems  to  have  been  made  four  days, 
and  the  hams  were  delivered  two  days  before  the  date  of  the 
freight  bill.  In  such  a  case  it  is  a  question  for  the  determina- 
tion of  the  jury,  whether  the  contract  of  the  freight  bill  was 
accepted  by  appellant. 

If  the  hams  were  shipped  under  the  verbal  contract,  the 
making  and  signing  of  the  freight  bill,  with  conditions  and 
limitations,  would  not  alter  their  liability  under  the  verbal 
agreement,  unless  it  was  accepted  as  the  contract  of  the  parties. 
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And  it  would  be  for  the  jury,  as  it  bears  date  subsequent  to  the 
first  agreement  and  the  delivery  of  the  freight,  from  all  of  the 
circumstances  of  the  case,  to  say  whether  the  freight  bill  was 
accepted  as  the  agreement.  It  would  have  been  an  easy  matter 
for  the  company,  after  making  the  contract,  to  have  filled  out 
and  forwarded  by  mail,  to  the  consignee,  this  freight  bill,  en 
tirely  different  from  the  original  contract,  and  the  company 
could  not  by  that  means  change  their  liability,  unless  such  a 
change  was  ac  *-epted  or  ratified  by  the  other  party.  These 
were  questions  tor  tho  determination  of  the  jury  and  not  of  the 
court.  Nor  does  our  practice  warrant  the  court  in  finding  the 
facts  and  directing  the  jury  how  to  find  their  verdict.  In  this 
the  court  below  erred. 

It  was  urged  in  affirmance,  that  these  companies  were  im- 
properly joined  as  defendants.  This  is  an  action  in  tort,  and 
no  reason  is  perceived  why  the  general  rule  should  not  apply 
to  this  as  well  as  other  cases  of  that  character,  that  on  the 
trial  a  verdict  may  be  found  against  those  found  guilty,  and 
an  acquittal  of  those  not  guilty  of  the  wrong.  Such  is  believed 
to  be  the  well  established  practice  of  the  courts  of  Great 
Britain  as  well  as  those  of  this  country. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Edmund  Ryan 

v. 

Daniel  R.  Brant. 

1.  Rescission  of  a  contract  of  a  sale  for  fraud  in  the  vendee  —  at  what 
time  the  vendor  must  offer  to  place  the  vendee  in  statu  quo.  A  vendor,  on  re- 
scinding a  contract  of  sale  of  goods  on  the  ground  of  fraud  in  the  vendee,  must 
place  the  latter  in  statu  quo,  at  the  time  the  fraud  was  committed,  or  offer  to 
do  so.  The  rescission  must  be  total,  not  partial ;  one  portion  of  the  contract 
cannot  he  affirmed  and  another  portion  repudiated. 

2.  Whether  a  return  or  offer  to  return  what  may  have  been  paid  or  delivered 
to  the  vendor  on  the  contract,  must  be  made  before  suit  brought  under  the 
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rescission,  depends  on  circumstances,  and  on  the  nature  of  the  property  or 
thing  to  be  returned.  The  great  object  in  all  such  cases  is  to  place  a  party  in 
such  a  situation  that  he  shall  not  be  called  upon  by  suit  or  otherwise,  to  dis- 
charge his  obligations  twice. 

3.  Where  a  party  purchased  goods  upon  credit,  by  means  of  fraudulent 
representations,  and  gave  therefor  notes  signed  by  himself  and  a  third  person, 
secured  by  a  deed  of  trust  given  by  the  latter,  the  vendor,  on  electing  to  re 
scind  the  sale,  instituted  his  action  of  trespass  on  the  case  against  his  vendee, 
and  upon  the  trial  produced  the  notes,  deed  of  trust  and  release  of  the  same, 
properly  executed,  made  a  tender  of  them  and  left  them  on  the  files  of  the 
court  to  be  delivered  to  the  defendant  on  receiving  a  verdict.  This  offer  to 
place  the  vendee  in  statu  quo  was  held  to  be  in  apt  time,  and  sufficient  in  law. 

4.  When  a  vendee  obtains  possession  of  goods  by  fraudulent  means,  and 
gives  his  own  negotiable  notes  for  the  price,  the  vendor  may  maintain  trover, 
without  a  demand,  or  a  previous  tender  of  the  notes,  provided  they  have 
not  been  negotiated  and  are  produced  at  the  trial  to  be  surrendered  to  the 
defendant. 

5.  Evidence  —  a  party  cannot  make  evidence  for  himself —  of  the  right  of 
either  party  to  read  depositions.  As  a  general  principle,  a  party  cannot  make 
evidence  for  himself,  and  be  permitted  to  use  it  on  the  trial  of  his  cause ;  and 
the  fact  that  such  evidence  may  be  contained  in  a  deposition  taken  by  the 
opposite  party  in  the  cause  makes  no  difference  in  the  application  of  the  rule. 

6.  Our  statute,  which  declares  that  depositions,  when  returned  into  court 
may  be  read  by  either  party  on  the  trial  of  the  cause,  cannot  be  construed  as 
meaning  that  a  deposition  may  be  read  by  a  party,  which  contains  nothing 
but  his  own  statements,  or  hearsay,  or  contains  answers  not  responsive  to  the 
interrogatories. 

7.  Error  will  not  always  reverse  —  rejecting  competent  evidence.  A 
judgment  will  not  be  reversed  because  competent  evidence  may  have  been 
rejected,  when  its  admission  would  not  have  influenced  the  verdict  in  favor 
of  the  party  alleging  the  error. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Messrs.  Miller  &  Lewis,  for  the  appellant. 

Messrs.  Monroe  &  McKlnnon  and  Hooper  &  Brandt,  foi 
the  appellee. 

M.r.  Justice  Breese  delivered  the  opinion  of  the  Court : 
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This  was  an  action  of  trespass  on  the  case,  brought  in  the 
Cook  Circuit  Court  to  the  June  Term,  1864,  by  Daniel  R. 
Brant  against  Edmund  Ryan,  and  verdict  and  judgment  for 
the  plaintiff.  The  cause  is  brought  here  by  appeal,  and  the 
following  errors  assigned : 

The  Circuit  Court  erred  in  deciding  that  the  offer  of  said 
plaintiff  to  surrender  said  promissory  notes,  and  trust-deed,  to 
the  defendant,  in  case  a  verdict  should  be  rendered  for  the 
plaintiff,  was  sufficient  in  law ;  in  refusing,  to  allow  the  defend- 
ant to  read  in  evidence  the  letters  marked  A  and  B,  and 
attached  to  the  deposition  of  S.  R.  Clark;  in  charging  the 
jury  as  requested  by  the  plaintiff,  and  giving,  in  behalf  of  the 
plaintiff,  instructions  numbered  three  and  live ;  in  refusing  to 
instruct  as  requested  by  defendant's  counsel ;  in  overruling  the 
motion  for  a  new  trial. 

The  instructions  numbered  three  and  five,  given  on  behalf 
of  the  plaintiff,  and  excepted  to  by  the  defendant,  are  as  fol- 
lows : 

"  3.  The  court  instructs  the  jury,  as  a  matter  of  law,  that 
the  certificate  of  the  secretary  of  State  of  the  State  of  Wis- 
consin, under  the  great  seal  of  State,  is  conclusive  evidence,  as 
against  any  and  all  papers  in  the  case,  that  the  title  to  the 
lands  described  in  the  deed  of  trust  was,  on  the  17th  day  of 
April  last,  in  the  State  of  Wisconsin,  and  not  in  any  other 
person  or  persons." 

"  5.  The  court  instructs  the  jury,  as  matter  of  law,  that 
fraud  destroys  the  contract,  and  that  a  fraudulent  purchaser 
acquires  no  title  to  goods  procured  through  false  representa- 
tions ;  and  that,  if  a  purchase  of  goods  is  effected  by  means  of 
fraudulent  representations  on  the  part  of  the  purchaser,  known 
by  the  purchaser  to  be  false,  and  which  were  relied  upon  by 
the  seller,  and  in  consequence  of  which  he  made  the  sale,  the 
seller  may  maintain  trover  for  them  against  the  purchaser, 
without  a  previous  demand ;  and  if  the  purchaser  in  such  case, 
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give  a  negotiable  note  or  notes  for  the  price  of  the  goods  so 
procured,  the  seller  may  maintain  his  action  without  a  previous 
tender  of  the  note,  provided  the  note  or  notes  have  not  been 
negotiated,  and  are  produced  at  the  trial  to  be  surrendered  to 
the  defendant.  And  if  the  jury  believe,  from  the  evidence  in 
this  case,  that,  on  or  about  the  17th  day  of  April  last,  the 
defendant,  Ryan,  made  the  representations  and  statements  set 
forth  in  plaintiff's  declaration,  and  that  said  Ryan,  by  means 
thereof,  knowing  the  same  to  be  false  and  fraudulent,  purchased 
and  procured  from  the  plaintiff,  Brant,  $1,360  worth  of  liquors 
upon  the  terms  and  conditions,  and  upon  the  security  set  forth 
in  plaintiff's  declaration,  and  that  Brant,  in  making  said  sale 
and  delivering  said  liquors,  relied  upon  and  believed  the  said 
statements  and  representations  of  Ryan  to  be  true,  and  that 
Brant  would  not  have  made  the  sale  and  parted  with  his  goods 
if  he  had  known  or  believed  the  said  representations  and  state- 
ments were  not  true,  and  as  stated  to  him  by  Ryan : 

"  And  if  the  jury  further  believe,  from  the  evidence,  that  the 
said  representations  and  statements  were  not  true  in  point  of 
fact,  but,  on  the  contrary  thereof,  that  the  same  were  false  and 
fraudulent,  and  known  to  be  so  by  the  defendant,  and  made 
with  intent  to  procure  from  Brant  the  liquors  as  aforesaid,  then 
the  court  further  instructs  the  jury,  as  matter  of  law,  that  in 
such  case  the  defendant  acquired  no  title  to  the  property,  and 
that  Brant  may  maintain  this  suit  against  him,  without  a 
previous  demand  or  tender  of  the  notes,  provided  he  produces 
said  notes,  and  securities  accompanying  the  same,  on  the  trial, 
to  be  surrendered  to  the  defendant,  provided,  also,  the  plaintiff 
has  not,  with  a  knowledge  of  the  fraud  (in  case  the  jury  shall 
believe,  from  the  evidence,  there  was  any  fraud),  done  any  act 
in  affirmance  of  the  original  sale." 

The  following  are  the  instructions  asked  by  defendant  and 
refused : 

"  1     If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant, when  he  purchased  the  liquors  in  question,  gave  and  de- 
6  — 42d  III. 
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livered  to  the  plaintiff  therefor,  his  and  Ann  McConnell's 
promissory  notes,  and  a  trust-deed  upon  land  owned,  or  claimed 
to  be  owned,  by  said  McConnell,  then,  before  the  plaintiff  can 
recover  in  this  action,  they  must  believe,  from  the  evidence, 
that  the  plaintiff  has  restored  or  surrendered  to  the  defendant 
and  Mrs.  McConnell  said  notes  and  the  trust-deed,  with  the 
release  thereof. 

"  2.  If  the  jury  shall  believe,  from  the  evidence,  that  the 
defendant  purchased  from  the  plaintiff  a  quantity  of  liquors, 
and  gave  him  therefor  promissory  notes  (payable  in  60  and  90 
days  from  the  date  of  such  purchase),  and  a  trust-deed  of  land 
to  secure  the  payment  of  said  notes,  then  the  plaintiff  cannot 
recover  in  trover  for  said  liquors,  without  first  proving  that  he 
returned,  or  offered  to  return,  said  notes  and  trust-deed,  and 
release  of  the  trust-deed,  to  defendant." 


The  facts  are,  briefly,  that  appellee,  a  liquor  merchant  in 
Chicago,  was  applied  to  by  appellant,  on  the  17th  of  April, 
1864,  to  purchase  from  him  a  bill  of  liquors,  for  the  purpose  of 
selling  at  retail  at  appellant's  store  in  Elgin,  and,  to  induce 
appellee  to  sell  to  him,  he  represented  that  he  had  a  sister-in- 
law  named  Ann  McConnell,  who  was  wealthy,  and  seized  and 
possessed  of  several  tracts  of  land  in  Wisconsin  ;  that  she  wrould 
sign  a  note  with  appellant  for  the  price  of  the  liquors,  and  exe- 
cute a  trust-deed  of  these  lands  to  secure  the  payment  of  the 
note.  The  lands  were  particularly  described  in  the  declaration, 
and  as  situated  in  the  county  of  Waushara,  in  the  State  of 
Wisconsin.  Appellant  stated  to  appellee  that  the  lands  were 
worth  twelve  dollars  per  acre,  and  that  Ann  McConnell  had  a 
good  and  perfect  title  therefor,  deducible  from  the  United 
States;  that  appellant  had  just  returned  from  that  county,  and 
had  examined  the  title,  and  could  state  of  his  own  knowledge 
that  the  title  was  perfect  in  Ann  McConnell,  and  that  they 
were  worth  twelve  dollars  per  acre.  Appellee,  confiding  in 
these  representations,  sold  appellant  a  bill  of  liquors  amounting 
to  thirteen  hundred  and  sixty  dollars,  on  a  credit  of  sixty  and 
ninety  days,  to  be  secured  by  two  promissory  notes  of  Ann 
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McConnell  and  appellant  and  a  trust-deed  on  the  lands ;  the 
goods  to  be  delivered  to  appellant  upon  delivery  of  the  notes 
and  trust-deed.  On  the  25th  of  April  thereafter,  appellee 
received  from  appellant  the  two  notes  signed  by  him  and  Ann 
McConnell,  payable  as  stipulated,  and  a  third  note  for  sixty 
dollars  signed  by  these  parties,  and  a  trust-deed  of  the  lands 
executed  by  Ann  McConnell  to  John  J.  McKinnon,  dated  April 
19,  1 864,  to  secure  the  payment  of  the  two  first  mentioned  notes. 
Appellee  thereupon  delivered  the  goods  to  appellant.  It 
appears  that  Ann  McConnell  had  no  title  to  the  lands,  and 
that  appellant  knew  it  at  the  time  he  purchased  the  goods,  and 
that  the  lands  were  of  little  or  no  value;  that  she  was  in  limited 
circumstances,  owning  no  real  estate  except  a  homestead  on 
which  she  resided  —  all  which  appellant  well  knew.  Shortly 
after  appellant  received  the  goods,  he  sold  them  at  forty  per 
cent  below  their  cost.  Neither  the  first  note  nor  the  sixty 
dollar  note,  which  were  both  due  at  the  commencement  of  the 
suit,  had  been  paid.  It  appears  that  appellant  was  worth  but 
little.     These  are  the  material  facts  as  proved. 

There  was  a  count  in  trover  for  the  conversion  of  these  goods. 

On  the  trial,  appellee  offered  to  surrender  the  notes,  together 
with  a  release  of  the  trust-deed  executed  to  secure  the  notes,  to 
be  delivered  to  the  defendant  when  a  verdict  should  be  ren- 
dered. Appellant's  counsel  objected  to  this  oifer  as  insufficient, 
but  the  court  overruled  the  objection  and  decided  that  the  ten- 
der and  offer  to  surrender  and  release  the  trust-deed  was  suffi- 
cient in  law ;  to  which  appellant  excepted. 

The  deposition  of  S.  R.  Clark,  taken  in  Wisconsin,  on  behalf 
of  appellee,  referred  in  the  answers  to  interrogatories  to  certain 
exhibits,  which  were  the  letters  of  appellant,  which  appellee 
declined  to  read  to  the  jury,  whereupon  appellant's  counsel  pro- 
posed to  read  the  letters,  to  which  appellee  objected,  and  the 
court  sustained  the  objection,  and  appellant  excepted. 

The  jury  returned  a  verdict  for  appellee  for  $1,360,  being  the 
amount  of  the  bill  of  goods,  without  interest. 

The  points  made  by  appellant  are  confined  to  the  assignment 
of  errors,  which  we  will  examine. 
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It  is  insisted  by  appellant,  that  the  offer  to  surrender  the 
notes  and  procure  a  release  of  the  trust  deed  was  not  in  apt 
time ;  that  a  party  who  would  disaffirm  a  fraudulent  contract, 
must  act  promptly  upon  discovering  the  fraud,  and  return,  or 
offer  to  return,  whatever  he  has  received  upon  it,  if  of  any 
value,  in  order  to  recover  the  property  fraudulently  purchased 
of  him.  He  must  rescind  the  contract  in  toto,  and  so  place  the 
purchaser  in  the  position  he  was  before  the  sale,  and  he  must 
do  this  before  bringing  the  suit.  For  this  proposition,  several 
authorities  are  cited,  and  among  them  Masson  v.  Bovet,  1 
Denio,  69,  and  Baker  v.  bobbins,  2  id.  136. 

The  case  of  Masson  does  not  decide  that  the  rescission  and 
return  of  notes  or  property  must  be  made  before  suit  brought. 
The  case  of  Baker  v.  Rabbins,  2  Denio,  136,  is  to  the  effect 
stated. 

The  case  of  Thayer  v.  Turner,  8  Mete.  550,  is  also  cited.  That 
was  an  action  of  replevin  on  a  fraudulent  exchange  of  horses, 
where  the  court  decided  that  the  action  would  not  lie  until  the 
plaintiff  had  rescinded  the  contract,  by  returning  or  offering  to 
return  the  horse  he  had  received.  Nothing  is  said  about  the  re- 
turn or  offer  to  return  being  made  before  suit  brought.  The 
case  of  Wheaton  v.  Baker,  14  Barb.  594,  is  also  cited.  In  that 
case,  nothing  is  said  about  a  return  or  offer  to  return  before 
suit.  The  case  of  Deavendorf  v.  Beardsley,  23  Barb.  656,  decides 
only,  that,  when  a  party  has  been  induced  to  enter  into  a  con- 
tract by  fraud,  he  may,  on  discovering  the  fraud,  rescind  the 
contract ;  and  by  restoring  the  other  party  to  the  condition 
in  which  he  stood  previous  to  making  the  contract,  he  may 
claim  a  return  of  what  he  has  parted  with,  provided  he  does  so 
at  the  earliest  moment  after  discovering  the  fraud.  The  case  of 
Matteawan  Company  v.  Bentley  and  others,  13  id.  641,  also  cited, 
is  to  the  effect,  that  if  a  party  has  received  any  thing  under  the 
fraudulent  contract,  he  must  restore  or  offer  to  restore  it,  before 
bringing  suit.  He  cannot  rescind  in  part  and  affirm  as  to  the 
residue.  From  these  authorities,  it  will  be  seen,  that  all  that 
is  necessary,  on  rescinding  a  fraudulent  contract  is,  that  the 
party  committing  the  fraud  shall  be  placed  in  statu  quo,  at 
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the  time  the  fraud  was  committed.  That  a  rescission  mast  be 
total,  not  partial.  One  portion  of  the  contract  cannot  be 
affirmed  and  another  portion  repudiated.  Applying  this  prin- 
ciple to  the  case  before  us,  how  could  appellant  be  placed  more 
completely  in  statu  quo,  than  he  was  placed  by  the  oifer  made 
on  the  trial?  The  record  shows  that  appellee  on  the  trial  pro- 
duced the  notes,  deed  of  trust  and  a  release  of  the  same  prop- 
erly executed,  made  a  tender  of  them,  and  left  them  on  the 
files  of  the  court  to  be  delivered  to  the  appellant  on  receiving  a 
verdict.  Did  not  these  place  appellant  in  the  same  position  he 
occupied  before  the  trial  ?  The  great  object  in  all  such  cases  is, 
to  place  a  party  in  such  a  situation,  that  he  shall  not  be  called 
upon  by  suit,  or  otherwise,  to  discharge  twice,  his  obligations. 
By  this  surrender,  appellant  was  shielded  from  all  future  re- 
sponsibility on  the  notes  and  deed  of  trust,  and  this  is  all  he 
had  a  right  to  demand.  That  a  return  or  offer  to  return  must 
be  made  before  suit  brought,  depends  on  circumstances,  and  on 
the  nature  of  the  property  or  thing  to  be  restored.  JSTo  other 
more  opportune  occasion  for  a  surrender  of  the  notes  and 
deed  of  trust  could  be  presented  than  on  the  trial  of  this  action 
on  the  case.  The  offer  is  made  under  the  eye  of  the  court,  and 
the  proper  means  used  to  prevent  the  paper  from  getting  into 
circulation,  or  of  enforcing  the  deed  of  trust,  and  what  more 
could  be  necessary  to  secure  all  the  rights  of  the  appellant  ? 
We  have  no  doubt,  the  offer  was  made  in  apt  time  and  suffi- 
cient in  law.  Nichols  v.  Michael,  23  K  Y.  272. 

But  there  is  a  count  in  the  declaration  in  trover,  and  the 
doctrine  is  well  established,  that  a  sale  and  delivery  of  goods 
procured  through  fraud  of  the  vendee  pass  no  title,  as  between 
the  parties,  and  the  vendor  may  maintain  trover  therefor, 
without  a  previous  demand.  Bristol  v.  Wilsmdre,  1  Barn,  and 
Cressw.  514 ;  Buffington  et  at.  v.  Genish  et  al.,  15  Mass.  156  ; 
Van  Gleet  et  at.  v..  Fleet,  15  Johns.  147. 

It  is  also  held,  where  a  vendee  obtains  possession  of  goods  by 
fraudulent  means,  and  gives  his  own  negotiable  notes  for  the 
price,  the  vendor  may  maintain  trover  without  a  demand,  or  a 
previous  tender  of  the  notes,   provided   they  have  not  been 


86  Ryan  v.  Brant.  [April  T., 

Opinion  of  the  Court. 

negotiated  and  are  produced  at  the  trial  to  be  surrendered  to 
the  defendant.  To  this  effect  is  the  case  of  Thurston  v. 
Blanchard,  22  Pick.  18,  and  cases  there  cited  by  Chief  Justice 
Shaw,  and  so  is  the  case  of  Stevens  v.  Austin,  1  Mete.  557,  to 
the  same  purport.  Numerous  other  cases  to  the  same  effect 
are  cited  by  the  appellee,  which  we  have  looked  into,  but 
deem  it  unnecessary  to  cite  more  than  one,  and  that  is  the 
case  of  Smith  et  al.  v.  Doty,  24  111.  165. 

Upon  the  second  error  assigned,  that  the  court  refused  to 
allow  the  letters  of  appellant,  attached  to  the  deposition  of  S. 
R.  Clark,  to  be  read  as  evidence  by  appellant,  we  have  to 
remark,  as  a  general  principle,  a  party  cannot  make  evidence 
for  himself  and  be  permitted  to  use  it  on  the  trial  of  his  cause. 
The  deposition  in  question  was  taken  by  appellee,  on  certain 
interrogatories,  to  which  appellant  appended  cross  interroga- 
tories. Clark  was  recording  clerk  of  Waushara  county,  and 
the  object  of  his  testimony  was  to  disprove  the  statement  of 
appellant  that  he  had  been  at  his  office  and  examined  the 
records  as  to  the  state  of  the  title  to  the  lands  said  to  be  owned 
by  Ann  McConnell.  To  this  deposition  were  attached  two 
letters  written  by  appellant  to  Clark.  We  do  not  perceive  in 
what  particular,  reading  these  letters  to  the  jury  could  have 
influenced  the  finding  of  the  jury,  or  palliated,  in  any  degree, 
the  fraud  charged  upon  appellant.  As  a  question  of  practice, 
it  may  be  important  to  determine  it  now. 

It  is  a  mooted  point,  whether  calling  for  the  books  of  the 
opposite  party  and  inspecting  them,  and  doing  nothing  more, 
compels  the  party  calling,  to  use  the  books,  or  authorizes,  on 
his  refusal,  the  other  party  to  use  them.  Our  statute,  title 
"Evidence  and  Depositions,"  by  section  18,  provides,  that  all 
depositions  taken  in  pursuance  of  this  chapter,  when  returned 
into  court,  may  be  read  by  either  party  on  the  trial  of  the 
causes  to  which  they  relate.     Scates'  Comp.  259. 

This  provision  must  have  a  reasonable  construction.  It 
would  be  unreasonable  to  permit  a  deposition  to  be  read  by  a 
party,  which  contained  nothing  but  his  own  statements  or  hear- 
say, or  contained  answers  not  responsive  to  the  interrogatories. 
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We  are  inclined  to  the  opinion  there  was  no  error  in  refusing 
to  appellant  the  right  to  read  his  own  letters,  though  they  were 
attached  to  a  deposition,  on  the  ground  that  no  party  has  a 
right,  under  any  form,  to  make  evidence  for  himself.  But  if 
they  were  read,  as  we  have  already  said,  they  could  not  have 
influenced  the  verdict  in  favor  of  appellant.  They  do  not 
gainsay  the  assertion  of  appellant  that  he  had  just  come  from 
Waushara  county  where  the  land  was  situate,  and  found  the 
title  perfect.  They  do  not  even  allude  to  any  such  visit  and 
examination,  and  of  course  could  have  had  no  beneficial  influ- 
ence on  appellant's  case,  and,  if  the  reading  was  improperly 
refused,  such  ruling  should  not  reverse  the  judgment. 

As  to  the  instructions  on  behalf  of  the  appellee,  marked  three 
and  five,  we  can  perceive  nothing  objectionable  in  them.  The 
third  cannot  be  questioned,  so  far  as  the  merits  of  this  case  are 
concerned.  The  certificate  was  evidence  that  the  title  to  these 
lands  was  not  out  of  the  State  of  Wisconsin. 

The  fifth  instruction  is  disposed  of  in  favor  of  appellee,  by 
what  we  have  said  above,  in  considering  the  merits  of  the  case 
under  the  first  assignment  of  error,  and  they  also  dispose  of  the 
instructions  asked  by  appellant  and  refused. 

In  conclusion,  the  question  of  fraud  in  procuring  the  goods 
was  fairly  left  to  the  jury,  as  was  the  question  of  the  affirm- 
ance of  the  contract  after  appellee  had  obtained  knowledge  of 
the  fraud.  They  have  found  both  questions  for  the  appellee, 
and  we  think  properly.  Perceiving  no  error  in  the  record  the 
iudgment  muat  be  affirmed. 

Judgment  affirmed. 


David  B.  Fisk 

v. 

Patrick  Kissane. 

Evidence  —  certified  copy  of  a  deed  —  of  the  proper  foundation  for  the 
same.  A  plaintiff  in  ejectment,  for  the  purpose  of  laying  the  foundation  for 
the  introduction  of  a  certified  copy  of  a  deed  from  the  record,  to  one  of  the 
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former  owners  of  the  land,  stated  on  oath  that  he  had  not  then,  and  never  had, 
the  original  of  the  deed  referred  to,  and  recorded  in  a  certain  specified  book  in 
the  recorder's  office,  and  that  he  did  not  know  where  the  same  then  was.  This 
was  held  sufficient,  under  the  act  of  1861,  as  a  foundation  for  reading  in  evi- 
dence the  copy  from  the  record. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  ejectment  brought  in  the  court  below 
by  David  B.  Fisk  against  Patrick  Kissane,  to  recover  the  east 
half  of  lot  eight  in  block  thirty-five,  in  Johnson,  Roberts  and 
Storr's  addition  to  Chicago. 

Plaintiff,  on  the  trial,  for  the  purpose  of  introducing  in  evi- 
dence the  record  of  a  deed  from  the  defendant,  Patrick  Kissane, 
to  Robert  Rae,  as  recorded  in  the  recorder's  office  of  Cook 
county,  in  book  201  of  deeds,  at  page  29,  testified  as  follows : 
"  I  am  the  plaintiff  in  this  cause.  [Here  was  handed  to  wit- 
ness the  record  book  of  deeds  above  referred  to.]  I  have  not, 
and  never  had  in  my  power,  or  under  my  control,  the  original 
of  the  deed  from  Patrick  Kissane  to  Robert  Rae,  recorded  on 
page  9  of  said  book  of  deeds,  number  201,  from  the  recorder's 
office  of  Cook  county,  nor  do  1  know  where  the  same  now  is." 

Plaintiff  then  offered  to  read  in  evidence  the  record  of  said 
deed  from  page  29  of  said  book  201,  the  same  being  a  deed 
from  the  defendant  to  Robert  Rae,  of  the  premises  in  question, 
and  bearing  date  May  25,  1860,  duly  acknowledged  the  same 
day  and  filed  for  record  in  the  recorder's  office  of  Cook  county, 
on  the  30th  of  June,  1860.  The  plaintiff  also  offered  to  prove 
that  Robert  Malcom,  the  person  who  took  said  acknowledg- 
ment, was  a  justice  of  the  peace  of  Cook  county  at  the  time  the 
same  was  taken. 

The  court  refused  to  receive  said  evidence,  on  the  ground 
that  further  proof  should  be  made  of  the  existence  of  said 
original  deed  and  of  its  execution,  to  which  ruling  plaintiff  by 
his  counsel  duly  excepted. 

The  trial  resulted  in  a  finding  and  judgment  for  the  defend- 
ant. 
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The  plaintiff  brings  the  cause  to  this  court  by  appeal,  and 
insists  the  court  erred  in  ruling  that  he  had  not  laid  a  sufficient 
foundation  for  the  introduction  of  a  certified  copy  of  the  deed 
to  Rae,  from  the  record. 

Messrs.  Miller,  Tan  Arman  &  Lewis,  for  the  appellant. 

Mr.  Arthur  W.  Windett,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

The  only  question  presented  by  this  record  is  as  to  the  suffi- 
ciency of  the  affidavit  as  a  foundation  for  reading  in  evidence 
the  copy  of  a  deed  from  the  record.  In  the  case  of  Dickinson 
v.  Breden,  25  111.  186,  it  was  held  necessary  to  establish  the 
fact  of  the  existence,  at  some  time,  of  an  original  before  intro- 
ducing a  copy.  Subsequently  to  that  decision  the  law  of  1861 
was  passed,  the  object  of  which  was  to  relax  the  rule  laid  down 
by  the  court.  It  is  in  the  power  of  the  legislature  to  say  upon 
what  terms  secondary  evidence  shall  be  admitted,  and  the  affi- 
davit in  the  present  case  is  in  compliance  with  the  act  of  1861. 
The  copy  from  the  records  should  have  been  admitted,  subject 
of  course  to  attack  by  the  adverse  party. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Adams  Express  Company 

v. 

Richard  T.  Haynes. 

1.  Contract  —  carriers  —  effect  of  a  receipt  as  a  contract.  Where  an 
express  company,  in  receiving  goods  for  transportation,  as  a  common  carrier, 
gives  a  receipt  for  the  goods  containing  provisions  limiting  the  common  law 
liability  of  the  company,  and  the  shipper  accepts  the  receipt  with  a  full  knowl- 
edge of  its  terms,  and  intending  to  assent  to  the  restrictions  contained  in  it,  it 
becomes  his  contract  as  fully  as  if  he  had  signed  it. 
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2.  Evidence  —  admissibility  thereof,  as  to  whether  the  shipper  gives  such 
assent.  But  the  simple  delivery  of  such  a  receipt  to  the  shipper  is  not  con- 
clusive upon  the  latter.  Whether  he  had  knowledge  of  its  terms  and  assented 
to  its  restrictions,  is  for  the  j  ur y  to  determine,  as  a  question  of  fact,  upon  evi- 
dence aliunde,  and  all  the  circumstances  attending  the  giving  of  the  receipt 
are  admissible  in  evidence  to  enable  the  jury  to  decide  that  fact. 

3.  Witnesses  —  competency — interest — proving  the  value  of  lost  baggage. 
The  exception  to  the  general  rule,  which  allows  parties  to  the  record,  or  per 
sons  interested  in  the  event  of  the  suit,  to  testify  in  regard  to  baggage  which 
has  been  intrusted  to  a  common  carrier  and  lost  by  him,  is  restricted  to  bag- 
gage accompanying  a  person  when  traveling,  and  does  not  apply  to  a  case  of 
the  shipment  of  goods  by  an  express  company. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

The  opinion  of  the  court  states  the  case. 

Mr.  Obadiah  Jackson,  for  the  plaintiff  in  error. 

Where  a  carrier  receives  goods  for  transportation,  and  gives  a 
paper  which  contains  a  receipt  for  the  goods,  and  also  the  con- 
ditions and  terms  upon  which  they  are  to  be  carried,  the  writ- 
ing has  a  two-fold  character  —  a  receipt,  which  may  be  contra- 
dicted by  parol ;  and  a  contract  to  carry  and  deliver  the  goods, 
which  cannot  be  affected  by  extrinsic  evidence.  Wayland  v. 
Mosby,  5  Ala.  430  ;  CBrien  v.  Gilchrist,  34  Maine,  556  ;  May 
v.  BabcocJc,  4  Ohio,  334;  Wolf  v.  Myers,  3  Sanf.  7;  2  Parsons 
on  Contracts,  555 ;  ITimball  v.  Rut.  and  Burl.  R.  R.  Co.,  26 
Vt.  248 ;  New  Jersey  Steam  Nav.  Go.  v.  Merchants^  Bank,  6 
How.  384;  111.  Central  R.  R.  Go.  v.  Morrison,  19  111.  136; 
Stoddard  v.  L.  I.  R.  R.  Go.,  5  Sanf.  180 ;  McGlosky  v.  McCor- 
mick,  37  111.  66. 

Mr.   M.  F.  Heenan,  for  the  defendant  m  error. 

The  paper  in  question  was  a  simple  receipt,  with  the  usual 
printed  notice  on  it  by  which  common  carriers  endeavored  to 
divest  themselves  of  their  common  law  liabilities.  But  it  was 
not  signed  by  defendant,  and,  therefore,  in  order  to  impart  to 
it  the  qualities  of  a  contract,  it  was   necessary  to  show  that 
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defendant  had  knowledge  of  its  contents,  and  agreed  to  be 
bound  by  it.  Western  Transportation  Company  v.  Newhall,  24 
111.  466;  Mich.  Gent.  R.  R.  Co.  v.  Hale  et  al.,  6  Mich.  244; 
New  Jersey  Steam  Nav.  Co.  v.  The  Merchants'  Bank,  6  How. 
Sup.  Court  U.  S.  381 ;  Hollister  v.  Nowlin,  19  Wend.  234 ; 
Dow  et  al.  v.  The  New  Jersey  Steam  Nav.  Co.,  1  Kernan,  485. 
And  whether  or  not  defendant  so  assented  to,  or  agreed  to  be 
bound  by,  the  terms  of  the  notice,  was  a  question  of  fact  for  the 
jury,  to  be  determined  by  the  evidence  aliunde,  and  not  the 
subject  of  presumption  from  the  terms  of  the  receipt  alone. 
Western  Transportation  Co.  v.  Newhall,  24  111.  466 ;  Mich, 
Cent.  R.  R.  Co.  v.  Hale  et  al.,  6  Mich.  244. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit  brought  by  Richard  F. 
Haynes,  in  the  Cook  Circuit  Court,  against  the  Adams  Ex- 
press company,  to  recover  the  value  of  the  contents  of  a  trunk, 
intrusted  to  them  as  common  carriers,  to  transport  from  Nash- 
ville, Tennessee,  to  Chicago,  Illinois ;  and  it  was  claimed  that 
the  contents  of  the  trunk  were  lost  through  the  negligent  and 
fraudulent  conduct  of  the  company.  The  instrument  declared 
on  is  as  follows : 

"Adams  Express  Company, 
"  Great  Eastern,  Western,  and  Southern  Express  Forwarders, 

"  Nashville,  Feb.  10th,  1865. 
"  Received  of  R.  T.  Haynes,  1  Trunk,  value  ,  marked 

*  Mr.  T.  M.  Shepherd,  Chicago,  111.,  which  it  is  mutually  agreed 
is  to  be  forwarded  to  our  agency  nearest  or  most  convenient  to 
destination,  only,  and  there  delivered  to  other  parties  to  com- 
plete the  transportion. 

"It  is  part  of  the  consideration  of  this  contract,  and  it  is 
agreed,  that  the  said  express  company  are  forwarders  only, 
and  are  not  to  be  held  liable  or  responsible  for  any  loss  or 
damage  to  said  property  while  being  conveyed  by  the  carriers 
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to  whom  the  same  may  be  by  said  express  company  intrusted, 
or  arising  from  the  dangers  of  railroad,  ocean,  or  river  naviga- 
tion ;  steam,  fire  in  stores,  depots,  or  in  transit ;  leakage,  break- 
age, or  from  any  cause  whatever,  unless  in  every  case  the  same 
be  proved  to  have  occurred  from  the  fraud  or  gross  negligence 
of  said  express  company,  or  their  servants ;  nor  in  any  event 
shall  the  holder  hereof  demand  beyond  the  sum  of  fifty  dollars, 
at  which  the  article  forwarded  is  hereby  valued,  unless  other- 
wise herein  expressed,  or  unless  specially  insured  by  them,  and 
so  specified  in  this  receipt,  which  insurance  shall  constitute  the 
limit  of  the  liability  of  the  Adams  Express  company.  And  if 
the  same  is  intrusted  or  delivered  to  any  other  express  company 
or  agent  (which  said  Adams  Express  company  are  hereby 
authorized  to  do),  such  company  or  person  so  selected  shall  be 
regarded  exclusively  as  the  agent  of  the  shipper  or  owner,  and 
as  such,  alone  liable ;  and  the  Adams  Express  company  shall 
not  be  in  any  event  responsible  for  the  negligence  or  non-per- 
formance of  any  such  company  or  person  ;  nor  in  any  event 
shall  said  express  company  be  liable  for  any  loss  or  damage, 
unless  the  claim  therefor  shall  be  presented  to  them  in  writing, 
at  this  office,  within  thirty  days  after  this  date,  in  a  statement 
to  which  this  receipt  shall  be  annexed.  All  articles  of  glass, 
or  contained  in  glass,  or  any  of  a  fragile  nature,  will  be  taken 
at  shippers'  risk  only ;  and  the  shipper  agrees  that  the  com- 
pany shall  not  be  held  responsible  for  any  injury,  by  breakage 
or  otherwise,  nor  for  damage  to  goods  not  properly  packed  and 
secured  for  transportation.  It  is  further  agreed,  that  said  com- 
pany shall  not  in  any  event  be  liable  for  any  loss,  damage,  or 
detention,  caused  by  the  acts  of  God,  civil  or  military  authority, 
or  by  rebellion,  piracy,  insurrection  or  riot,  or  the  dangers 
incident  to  a  time  of  war. 

"  For  the  company, 

"M.  A.  BAKKY." 
"  Freight  paid,  48s." 

A  trial  was  had  by  the  court  and  a  jury,  which  resulted  in  a 
verdict  in  favor  of  plaintiff  for  the  sum  of  $500  damages. 
Thereupon  defendant  entered  a  motion  for  a  new  trial,  which 
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was  overruled  by  the  court,  and  judgment  was  rendered  on  the 
verdict,  and  defendant  brings  the  case  to  this  court  to  reverse 
the  judgment. 

It  will  be  observed,  that  the  receipt  upon  which  this  suit  is 
brought  contains  provisions  which  were  designed  to  relieve 
plaintiffs  in  error  from  almost  every  species  of  responsibility. 
It  is  true,  that  it  leaves  them  liable  for  fraud  and  for  gross 
negligence,  but  even  then,  only  to  the  extent  of  fifty  dollars. 
We  are  at  a  loss  to  conjecture  how  a  sane  man  could  be  induced 
to  receive  such  an  agreement,  knowing  its  contents.  If  he 
understood  its  terms  and  conditions,  he  knew  that  he  was  licen- 
sing the  company,  or  any  of  its  numerous  agents  and  employees, 
to  appropriate  all  of  the  property  thus  intrusted  to  their  care, 
by  paying  him  the  sum  of  fifty  dollars.  And,  it  appears,  that 
he  paid  an  eighth  of  that  sum,  nominally,  for  transportation  of 
the  property,  but  it  looks  more  like  a  premium  for  violating 
their  trust.  Eo  person  can  be  surprised  that  $500  worth  of 
property,  intrusted  to  them  under  such  a  receipt,  never  reached 
its  destination,  but  it  would  have  been  singular  if  it  had. 

In  the  case  of  the  Western  Transportation  Company  v. 
JVewhall,  24  111.  466,  it  was  held,  that  a  common  carrier  could 
not  restrict  his  liability  by  a  mere  notice  that  property  received 
by  it  was  subject  to  specified  conditions,  indorsed  upon  the 
receipt,  or  given  in  any  other  mode.  Prior  to  that  case  was 
the  case  of  the  Illinois  Central  Railroad  v.  Morrison,  19  111. 
136,  where  it  was  held  that  a  common  carrier  might  enlarge 
or  diminish  his  liability  by  express  agreement,  they  still  remain- 
ing liable  for  gross  negligence,  or  willful  misfeasance  of  duty, 
against  which  good  morals  and  public  policy  forbid  they  should 
be  permitted  to  stipulate.  And,  where  a  common  carrier  re- 
ceived goods  for  transportation  under  a  restricted  liability,  and 
they  have  been  lost,  and  the  carrier  is  unable  to  show  how  or 
when  they  were  lost,  it  would  only  be  reasonable  to  conclude 
they  had  been  lost  through  gross  negligence  or  misfeasance. 

And  it  is  but  reasonable,  when  the  restrictions  appear  in  the 
receipt,  that  the  jury  should  be  satisfied  from  the  evidence,  that 
the  person  to  whom  it  was  given  had   full  knowledge  of  the 
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restrictions  when  the  receipt  was  given.  And  to  show  that  lie 
was  not  so  informed,  all  of  the  circumstances  attending:  the  sriv- 

'  CD  O 

ing  of  the  receipt  may  be  admitted  in  evidence.  In  the  case 
of  the  Western  Transportation  Company  v.  Newhall,  reference 
was  made  to  the  Mich.  Central  R.  R.  Co.  v.  Hale  et  al.,  6 
Mich.  244,  where  the  court  held,  that  "His  assent  to  this 
limitation  is  still  necessary,  and  that  is  a  question  of  fact  for 
the  jury,  to  be  determined  by  evidence  aliunde,  and  is  not  the 
subject  of  presumption  from  the  terms  of  the  receipt  alone. 
And  this  is  the  correct  rule  respecting  notices  of  common  carri- 
ers, designed  to  have  such  effect.  The  carrier  can  no  more 
restrict  his  common  law  liability,  unless  upon  the  free  and  full 
agreement  of  the  party  dealing  with  him,  than  he  can  refuse  to 
carry  when  required.  Such  an  agreement  is  not  to  be  implied 
from  the  posting  of  notices  or  the  simple  delivery  of  one  to  the 
consignor,  as  this  would  be  no  more  than  limitation  of  his  liabil- 
ity by  ex  parte  action.  Some  evidence  of  assent  to  the  terms  of 
the  notice  is  necessary,  from  which  a  contract  may  be  implied." 

While  this  was  said  in  reference  to  a  notice  on  the  back  of  a 
receipt,  still,  if  it  appeared  that  the  consignor  had  received  a 
receipt  containing  limitations,  of  which  he  was  uninformed,  the 
effect  would  be  the  same.  And  it  is  for  the  jury  to  determine 
whether  he  intended  to  accept  an  undertaking  with  a  restricted 
liability.  If  defendant  in  error  did  receive  this  receipt  with  a 
full  knowledge  of  its  terms  and  conditions,  and  intended  to 
assent  to  the  restrictions  it  contained,  then  it  undoubtedly 
became  his  contract  as  fully  as  if  he  had  signed  it.  See  Baker 
v.  Mich.  South.  <&  JV.  Ind.  R.  R.y  of  this  term,  ante,  73. 

On  the  trial  below,  the  court,  against  the  objection  of  plaint- 
iffs in  error,  permitted  defendant  in  error  to  prove  a  portion  of 
the  contents  of  the  trunk.  The  e;eneral  rules  of  evidence  ex- 
elude  parties  to  the  record,  and  persons  having  an  interest  in 
the  result  of  the  suit,  from  testifying.  But,  from  the  necessity 
of  the  case,  an  exception  has  obtained,  in  favor  of  persons 
who  have  lost  baggage  intrusted  to  a  common  carrier.  But  it 
has  never  been  regarded  as  a  rule,  or  extended  beyond  that  par- 
ticular class  of  cases.     And  courts  always  receive  such  evidence 
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with  caution  and  endeavor  to  restrain  the  rule  within  the 
narrowest  limits,  and  to  caution  juries  when  they  receive  such 
testimony.  Illinois  Central  Railroad  v.  Copeland,  24  111.  332. 
We  are  aware  of  no  case  which  has  gone  to  the  length  of 
holding,  that  a  consignor  of  goods  transported  by  water,  by 
rail  or  otherwise,  might  in  case  of  loss  prove  their  contents. 
And  if  allowed  in  the  case  of  loss  by  an  express  company,  no 
reason  is  perceived,  why  the  same  thing  might  not  be  done  in 
every  case  of  loss  by  common  carriers,  without  reference  to  the 
mode  of  transportation  or  the  character  or  value  of  the  goods 
intrusted  to  the  carrier.  The  exception  must,  we  think,  be 
restricted  to  baggage  accompanying  a  person  when  traveling. 
Until  the  legislature  shall  change  the  rule,  we  must  administer 
the  law  as  we  find  it.  Whatever  may  be  the  hardship,  or  what- 
ever might  be  our  inclination,  we  are  powerless  to  extend  the 
exception.  The  court  below  therefore  erred,  in  permitting 
defendant  in  error  to  testify  as  to  the  contents  of  the  trunk,  as 
they  were  in  no  sense  baggage.  The  judgment  of  the  court 
below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Simeon  B.  Chittenden  et  al. 

v. 

Thomas  S.  Rogers  et  al 


1.  Jurisdiction  in  chancery  —  when  there  is  a  remedy  at  law.  A  court 
of  equity  will  not  take  jurisdiction  of  a  cause,  when  jurisdiction  has  been 
properly  acquired  by  a  court  of  law,  unless  under  peculiar  circumstances, 
of  which  the  party  cannot  avail  at  law. 

2.  Nor  can  a  party  have  a  standing  in  a  court  of  equity,  when  his  remedy 
is  adequate  at  law. 

3.  If  a  party  has  been  prevented  by  accident,  and  by  circumstances  over 
which  he  had  no  control,  and  which  every  reasonable  effort  on  his  part  could 
not  have  prevented,  from  asserting  his  remedy  at  law,  he  may  resort  to 
chancery. 
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4.  Same  —  in  case  of  conflicting  attachment  and  execution  liens.  Where 
attaching  creditors  have  obtained  their  judgments  in  a  court  of  law,  their 
right  to  have  the  property  levied  upon  applied  to  the  satisfaction  of  their 
judgments  is  as  well  protected  against  junior  execution  liens,  and  as  triable 
and  enforceable  in  that  court  as  in  a  court  of  chancery,  and  the  latter  court 
will  not  entertain  an  application  of  the  attaching  creditors  in  such  a  case,  to 
enforce  their  prior  liens. 

5.  Remedy  at  law  —  to  enforce  the  rights  of  attaching  creditors  as  against 
junior  execution  liens.  Courts  of  law  have  full  and  general  and  supervisory 
power  over  their  process,  and  can  correct  or  prevent  any  abuse  of  it,  and  can 
carry  into  full  effect,  all  their  judgments,  by  their  own  machinery. 

6.  So,  if  the  sheriff  is  about  to  proceed  under  executions  in  his  hands, 
contrary  to  law,  and  inj  uriously  to  the  interests  of  attaching  creditors  whose 
rights  are  prior  in  regard  to  the  property  or  fund  sought  to  be  affected,  the 
court  out  of  which  the  process  issued,  on  motion  for  that  purpose,  can  correct 
the  wrong,  and  force  the  officer  into  the  right  path ;  courts  of  law  can  also 
exercise  an  equitable  jurisdiction  over  the  execution  of  their  own  judgments 
and  process. 

7.  Where  the  property  attached  has  been  sold,  and  the  proceeds  are  in  the 
hands  of  the  officer,  who  intends  to  apply  the  money  so  collected  on  the  attach- 
ment executions  to  the  satisfaction  of  j  unior  executions  in  his  hands,  issued 
upon  other  judgments,  a  motion  to  the  court  by  the  attachment  creditors,  for 
an  order  of  distribution,  is  all  that  would  be  necessary,  and  that  would  be 
effectual. 

8.  Such  a  case  differs  in  no  respect,  in  regard  to  the  remedy  afforded  at  law, 
from  those  common  cases  where  there  are  several  executions  to  be  satisfied  out 
of  the  same  property. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Mr.  E.  S.  Smith,  for  the  plaintiffs  in  error. 

Messrs.  Walker  &  Dexter,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

Simeon  B.  Chittenden  and  company,  on  the  23d  of  July,  1861, 
sued  out  a  writ  of  attachment  from  the  clerk's  office  of  the 
Cook£Jircuit  Court,  against  Rogers  and  McCormick,  upon  an 
indebtedness  amounting  to  two  thousand  and  thirty-four  dol- 
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lars,  returnable  to  the  September  Term  of  that  Court,  which 
writ  was  on  the  day  of  its  date  levied  by  the  sheriff  upon  a 
quantity  of  merchandise.  The  sheriff  placed  the  goods  in  the 
care  of  the  official  custodian  of  Cook  county,  and  took  his 
receipt  for  the  property. 

On  the  2d  of  August,  1861,  Huested  and  Carll  sued  out  a 
writ  of  attachment  from  the  same  court,  and  returnable  to  the 
same  term,  against  these  same  parties,  upon  an  indebtedness  of 
two  hundred  and  ninety-four  T£¥  dollars,  and  on  the  same  day 
the  sheriff  levied  the  writ  on  the  same  goods.  On  the  27th  of 
the  same  August,  Joseph  Wild  sued  out  a  writ  of  attachment 
against  the  same  parties,  returnable  at  the  same  term,  and  levied 
it  on  the  same  day  on  the  same  property.  On  the  6th  of 
November,  1861,  judgment  was  rendered  for  Chittenden  and 
Co.,  for  their  debt;  on  December  16th,  for  Huested  and  Carll, 
for  their  debt,  and  also  for  Joseph  Wild's  debt ;  upon  all  these 
judgments  special  executions  issued,  and  were  delivered  to  the 
sheriff.  On  the  31st  July,  1861,  Rogers  and  McCormick  con- 
fessed judgments,  on  which  executions  issued  in  favor,  respect- 
ively, of  Belle  C.  Ramsay,  Jane  Barrett  and  W.  A.  Green,  and 
on  the  1st  of  August,  1861,  they  confessed  a  judgment  in  favor 
of  W.  S.  Lambert,  for  seven  thousand  and  fifty  dollars.  The 
executions  were  delivered  to  the  sheriff  on  the  day  the  judg- 
ments were  confessed. 

In  November,  1861,  after  the  execution  in  favor  of  Chitten- 
den &  Co.  had  issued,  the  sheriff  advertised  the  property  for 
sale  on  all  the  executions  in  his  hands.  At  that  time,  no  judg- 
ments had  been  entered  in  favor  of  Huested,  and  Carll  and 
Wild. 

On  the  6th  of  December,  1861,  the  custodian,  by  order  of 
the  sheriff,  sold  the  property  attached,  for  $7,843TVo-  The 
custodian  received  in  cash  $2,771  r5/o5  out  of  which  he  deducted 
the  costs  and  expenses,  amounting  to  $1,241  T%\.  The  attorney 
of  Lambert  bid  off,  in  Lambert's  name,  more  than  $5,000  worth 
of  the  property,  but  paid  over  no  money.  The  sheriff  received 
only  about  $1,500  in  money,  as  above.  The  next  day  after  the 
sale  on  the  7th  of  December,  1861,  all  the  attaching  creditors 
7  — 42d  III. 
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joined  in  a  bill  of  complaint  to  the  Circuit  Court,  against 
Rogers  and  McCormick,  and  against  all  the  plaintiffs  in  the 
judgments  so  confessed,  and  making  the  sheriff  and  custodian 
parties  defendant,  setting  up  all  the  facts  in  regard  to  the  at- 
tachments, and  to  the  judgments  by  confession,  and  the  sale 
of  the  property,  and  intention  of  the  sheriff  to  apply  the  money 
collected  on  the  attachment  executions  to  the  executions  on  the 
judgments  confessed,  and  alleging  that  the  plaintiffs  in  those 
executions,  were  attempting  to  get  possession  of  the  property 
and  money  to  the  prejudice  of  them,  the  attaching  creditors, 
and  in  fraud  of  their  rights.  The  bill  also  charged  that  the 
executions  upon  these  judgments  had  expired,  and  had  not  been 
levied  upon  the  property ;  that  a  pretended  levy  was  indorsed 
on  the  executions  after  they  had  expired,  and  ante-dated  by  the 
procurement  of  the  defendants,  in  fraud  of  complainants'  rights. 

The  prayer  of  the  bill  was,  that  these  judgments  by  confession 
should  be  set  aside  and  declared  fraudulent  and  void  as  against 
the  complainants,  and  that  the  proceeds  of  the  sale  be  applied 
to  the  discharge  of  complainants'  claims  in  full,  if  sufficient  for 
that  purpose,  and  if  not,  then,  that  the  proceeds  be  applied  pro 
rata  to  satisfy  their  claims,  and  that  the  sheriff  and  custodian 
be  enjoined  from  paying  the  judgments  confessed,  and  for 
other  relief. 

The  joint  and  several  answers  of  Rogers  and  McCormick, 
and  of  Lambert  and  the  other  judgment  creditors  by  confession, 
were  put  in  to  the  bill,  the  matter  of  which,  it  is  not  neces- 
sary to  state  particularly,  it  being  sufficient  to  say,  they  denied 
all  the  material  allegations  of  the  bill,  charging  them.  Wil- 
liam A.  Green  also  answered  separately,  admitting  some  of  the 
allegations,  and  denying  those  charging  himself.  The  sheriff, 
Hessing,  also  answered  separately,  denying  all  the  allegations 
charging  him,  and  James  Long,  the  custodian,  also  filed  a  sepa- 
rate answer.     All  the  answers  deny  fraud. 

To  these  answers,  replications  were  filed,  and  testimony 
taken,  and  the  cause  set  for  hearing.  On  the  hearing,  the  bill 
was  dismissed  for  want  of  equity.  To  reverse  this  decree,  the 
complainants  prosecute  this  writ  of  error. 
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The  point  in  the  case  is,  that  the  complainants  had  an  ade- 
quate remedy  at  law,  consequently,  a  court  of  chancery  had  no 
jurisdiction. 

It  is  a  well  settled  rule,  that  a  court  of  equity  will  not  take 
jurisdiction  of  a  cause,  when  jurisdiction  has  been  properly 
acquired  by  a  court  of  law,  unless  under  peculiar  circumstances, 
of  which  the  party  cannot  avail  at  law.  Mason  v.  Piggott,  11 
III.  85  ;  Boss  v.  Buchanan,  13  id.  55. 

Nor  can  a  party  have  a  standing  in  a  court  of  equity,  when 
his  remedy  is  adequate  at  law.  Coughron  v.  Swift,  18  111.  414 ; 
City  of  Peoria  v.  Kidder,  26  id.  352 ;  Bigelow  v.  Andress,  31 
id.  330.  If  a  party  lias  been  prevented  by  accident,  and  by 
circumstances  over  which  he  had  no  control,  and  which  every 
reasonable  effort  on  his  part  could  not  have  prevented,  he  may 
resort  to  chancery.  Ballance  v.  Loomis,  22  111.  84. 

Was  the  remedy  of  complainants  adequate  at  law  ?  That  it 
was,  is  apparent. 

They  had  commenced  their  proceedings  in  a  court  of  law, 
had  obtained  judgments  therein  ;  had  sued  out  and  levied  their 
executions  upon  the  property  of  Rogers  and  McCormick,  the 
defendants  therein,  and  their  right  to  have  this  property  applied 
to  the  satisfaction  of  their  judgments  was  as  well  protected, 
and  as  triable  and  enforceable  in  that  court,  as  in  a  court  of 
chancery.  Courts  of  law  have  full  and  general  and  supervisory 
power  over  their  process,  and  can  correct  or  prevent  any  abuse 
of  it,  and  can  carry  into  full  effect,  all  their  judgments,  by  their 
own  machinery.  Bohinson  v.  Chesseldine,  4  Scam.  332.  So 
here,  if  the  sheriff  was  about  to  proceed  under  the  several  exe- 
cutions in  his  hands,  contrary  to  law,  the  court,  out  of  which 
the  process  issued,  on  motion  for  that  purpose,  could  correct 
the  wrong,  and  force  him  into  the  right  path,  and  it  can 
also  exercise  an  equitable  jurisdiction  over  the  execution  of  its 
own  judgments  and  process.     Watson  v.  Beissig,  24  111.  281. 

We  have  searched  in  vain  for  some  purely  equitable  circum- 
stances in  this  case,  which  would  justify  the  interference  of  a 
court  of  equity.  The  case  differs,  in  no  respect,  from  the  com- 
mon cases  where  there  are  several  executions  to  be  satisfied  out 
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of  the  same  property.  A  motion  to  the  court,  for  an  order  ot 
distribution,  is  all  that  would  be  necessary,  and  that  would  be 
effectual.  The  case  of  Stahl  et  al.  v.  Webster  et  al.,  11  111. 
511,  is  a  case  in  point,  and  so  is  the  case  of  Warren  v.  Iscctrian 
Community,  16  id.  114,  cited  by  defendants  in  error.  Con- 
flicting claims  of  this  description  can  be  settled  in  the  court  of 
law  in  which  they  originate,  quite  as  equitably  as  they  can  be 
by  a  court  of  chancery,  therefore,  there  is  no  necessity  for 
abandoning  one  forum  for  the  other.  No  fraud,  or  accident, 
or  mistake. is  proved  in  the  case,  and  no  peculiar  circumstances 
surrounding  it,  demanding  the  interposition  of  chancery. 

Perceiving  no  error  in  the  decree  dismissing  the  bill,  the 
decree  must  be  affirmed. 

Decree  affirmed. 


Simeon  B.  Chittenden  et  al. 

v. 
Thomas  S.  Rogers  et  al 

1.  Levy  upon  personal  property  —  what  constitutes.  It  is  not  a  sufficient 
levy  of  an  execution  on  personal  property,  for  the  officer  to  indorse  an  inven- 
tory of  the  property  on  the  execution  in  the  presence  of  the  judgment  debtor, 
but  the  officer  must  perform  some  act  which  not  only  indicates  an  intention  to 
seize  the  property,  but  he  must  reduce  it  to  possession,  or  at  least  bring  it 
within  his  immediate  control.  A  mere  "  pen  and  ink  "  levy  will  not  be  suffi- 
cient. He  must  do  some  act  which,  if  not  protected  by  his  writ,  would  make 
him  a  trespasser. 

2.  Same  —  levy  upon  property  in  possession  of  the  " custodian"  in  the  city 
of  Chicago.  Where  personal  property  has  been  seized  under  process,  in  the 
city  of  Chicago,  and  placed  in  the  hands  of  the  "  custodian  "  provided  by  the 
act  of  1861,  it  is  in  the  actual  possession  of  the  custodian,  and  that  of  the  officer 
making  the  levy  becomes  constructive  only,  so  that  when  another  execution 
comes  to  the  hands  of  the  latter,  to  be  levied  on  the  same  property,  it  is  not 
enough  that  he  makes  a  mere  memorandum  of  the  property,  it  not  being 
present,  with  intent  to  attach  it  to  the  execution,  but  he  should  go  to  the 
custodian  and  there,  in  sight  of  the  property,  make  the  levy  and  indorse  it  on 
the  writ,  and  notify  the  custodian  of  hie  act. 
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Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

A  statement  of  the  case  will  be  found  in  the  opinion  of  the 
court. 

Mr.  E.  S.  Smith,  for  the  plaintiffs  in  error. 

Messrs.  Walker  &  Dexter,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  principal  facts  in  this  case  are  identical  with  those  in 
the  preceding  chancery  cause  between  the  same  parties,  so  far 
as  the  judgments,  executions  and  sales  under  them  are  con- 
cerned. 

When  the  bill  in  chancery  was  dismissed  for  want  of  equity, 
"  the  plaintiffs  in  error  in  their  three  cases  joined  in  a  motion 
for  an  order  requiring  the  clerk  of  the  court  below  to  make 
out  a  list  of  all  the  judgments  rendered  against  the  defendants 
therein  at  the  term  of  the  court,  to  which  the  writ  of  attach- 
ment was  issued  and  made  returnable,  in  cause  No.  20,879, 
wherein  Simeon  B.  Chittenden  et  al.  are  plaintiffs,  and  Thomas 
Rogers  et  al.  are  defendants,  and  of  all  the  judgments  rendered 
in  attachment  suits,  made  returnable  to  the  same  term,  and 
deliver  the  same  to  the  sheriff  holding  the  proceeds  of  sale  of 
the  property  attached  in  said  cause  No.  20,879 ;  and  that  said 
sheriff  be  thereupon  required  to  pay  out  of  said  proceeds  the 
damages,  interest  and  costs,  recovered  by  the  plaintiffs  against 
said  defendants  in  said  cause,  No.  20,879,  and  that  he  also  pay 
out  of  said  proceeds  the  judgment  rendered  against  the  defend- 
ants in  said  attachment  suit,  No.  20,906,  wherein  William 
Huested  et  al.  are  plaintiffs,  and  Thomas  S.  Rogers  et  al.  are 
defendants ;  and  that  he  also  pay  out  of  said  proceeds,  the 
judgment  rendered  against  the  defendants  in  said  attachment 
suit,  No.  20,961,  wherein  Joseph  Wild  is  plaintiff,  and  Thomas 
S.  Rogers  et  al.  are  defendants ;  provided,  that  said  proceeds 
amount  to  a  sum  sufficient  to  fully  pay  and  satisfy  said  above 
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mentioned  judgments,  and  in  ease  they  do  not,  he  pay  said 
judgments,  pro  rata." 

This  motion  the  court  denied,  and  adjudged  the  costs  against 
the  plaintiffs  in  error.  To  reverse  this  judgment  this  writ  of 
error  is  prosecuted  to  this  court,  and  several  reasons  assigned 
why  the  court  should  have  allowed  the  motion. 

We  propose  to  examine  the  fourth  only,  as  the  disposal  of 
that  decides  the  case.     It  is  as  follows  : 

"  Because  the  executions  issued  upon  said  pretended  judg- 
ments were  not  in  fact  levied,  and,  therefore,  did  not  become 
liens  upon  the  property  attached." 

Under  the  act  regulating  the  custody  and  sale  of  personal 
property  under  legal  process,  in  the  city  of  Chicago,  in  force 
February  22,  1861,  p.  76,  Laws  of  1861,  the  custodian  was 
required  to  receive,  make  and  keep  a  public  register  of  all 
personal  property  which  should  be  seized  or  held  under  legal 
process  in  the  city,  and  make  all  sales  of  such  property.  He 
was  required  to  keep  a  store-house  in  the  city  for  the  safe- 
keeping of  this  property,  and  to  keep  a  record  of  it,  which 
should  contain  a  schedule  of  all  property  he  received,  the 
names  of  plaintiff  and  defendant,  and  their  attorneys,  if  any, 
from  what  officer  received,  and  the  amount  of  debt,  damages 
and  costs,  in  items ;  also  the  docket  number  of  process,  if  from 
a  court  of  record,  etc.,  which  record  was  to  be  open  to  public 
inspection  ;  and  the  custodian  was  required  to  deliver  to  the 
officers  delivering  property  a  receipt  for  the  same,  particularly 
describing  it.  He  was  required  to  make  all  sales  of  personal 
property  under  process  at  public  auction,  and  sell  to  the 
highest  bidder,  and  the  proceeds  paid  over  to  the  officer  or 
party  entitled  to  them.  The  custodian  had  a  specific  and 
paramount  lien  on  all  property  coming  into  his  possession  for 
all  expenses  incurred,  advances  made,  fees,  etc.  It  was  also 
made  the  duty  of  all  officers  having  in  their  possession  personal 
property  held  under  legal  process,  immediately  to  deliver  the 
same  to  this  custodian,  and  all  personal  property  taken  by  any 
legal  process,  after  the  passage  of  the  act,  should  be  put  in  the 
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possession  of  the  custodian  at  the  time  of  making  the  levy  or 
attachment,  in  default  of  which,  the  officer  to  be  liable,  etc. 
The  custodian  not  to  be  liable  to  an  action  of  replevin,  but  the 
same  to  be  brought  against  the  officer. 

By  this  act,  property,  after  its  delivery  to  the  custodian,  is  in 
his  actual  possession.  That  of  the  sheriff  or  officer  making 
the  levy  becomes  constructive,  only.  To  make  the  levy  of  the 
executions  which  issued  on  the  judgments  confessed  by  Rogers 
and  McCormick,  in  favor  of  Lambert  and  the  others,  the  sheriff 
should  have  complied  with  this  statute,  and  made  a  levy  on  the 
property  so  in  the  actual  possession  of  the  custodian,  and  this, 
in  the  life-time  of  the  executions,  so  that  subsequent  and  other 
creditors  might  ascertain,  from  the  record  required  to  be  kept 
by  the  custodian,  if  the  property  was  under  levj>,  and  under 
what  executions. 

The  executions  on  these  judgments  confessed  were  issued  on 
the  thirty-first  of  July,  1861,  and  if  then  alien  on  the  property 
theretofore  attached  by  Chittenden's  writ  of  attachment,  and 
then  in  the  hands  of  the  custodian,  it  is  insisted  such  lien  was 
not  perfected  in  the  life-time  of  those  writs,  it  being  established 
by  the  testimony  that  the  sheriff  or  one  of  his  deputies  notified 
the  custodian,  verbally,  on  the  26th  of  November,  1861,  he 
had  executions  on  these  judgments.  The  only  evidence  of  a 
levy  of  these  executions  is  found  in  the  first  affidavit  of  T.  M. 
Bradley,  a  deputy  sheriff,  and  in  the  affidavits  of  Walker  and 
Dexter,  the  attorneys  who  had  them  issued,  and  of  Lumbard, 
the  deputy.  Bradley  states  that  the  writ  of  attachment  in 
favor  of  Chittenden  and  Co.  came  into  the  sheriff's  hands, 
July  23,  1861,  and  was  levied  on  the  same  day  on  the  prop- 
erty in  question.  That,  on  the  3 1st  of  July,  1861,  the  executions 
on  these  confessed  judgments  of  Lambert  and  the  others  came 
into  the  sheriff's  hands.  That  said  executions,  as  appears  by 
the  indorsements  thereon,  now  in  his  possession,  were  levied  on 
the  same  goods  that  Chittenden's  attachment  was  levied  upon, 
August  2,  1861,  and  he  makes  an  exhibit  of  these  several 
indorsements  of  levy,  dated,  respectively,  August  1,  1861,  and 
July  31,  1861. 
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Mr.  Walker  states,  in  his  affidavit,  that  he  directed  Lumbard 
to  levy  the  executions  on  the  day  they  were  issued,  upon  the 
property  then  in  the  hands  of  the  sheriff  or  his  custodian,  which 
had  been  taken  under  Chittenden's  attachment,  which  Lum- 
bard said  he  would  do.  The  only  other  direction  Mr.  Walker 
ever  gave  him  about  the  executions  was,  to  proceed  under  them 
and  sell  the  property  levied  upon.  This  was  about  the  time 
the  property  was  advertised  for  sale.  At  that  time,  Walker 
states,  the  levy  had  not  been  indorsed  on  the  executions  at 
length,  but  a  memorandum  was  made  on  them,  or  on  some 
papers  attached  to  them,  which  Lumbard  said  was  the  memo- 
randum of  the  levy  made  at  the  time  he  received  the  executions. 

Mr.  Dexter,  another  of  the  attorneys  for  Lambert,  and  the 
other  plaintiffs  in  the  confessed  judgments,  in  his  affidavit, 
states,  that,  in  the  morning  of  the  day  after  the  executions  were 
issued,  he  met  Lumbard,  the  deputy  sheriff,  who  told  him  that 
the  executions  were  in  his  hands,  and  that  he  told  the  deputy 
to  levy  them  upon  this  property  attached.  He  met  this  deputy 
two  or  three  days  afterward,  and  he  told  him  he  had  levied  the 
executions  as  directed  by  Mr.  Walker  and  himself.  He  never 
at  any  time  gave  the  deputy  any  different  instructions,  nor 
ever  requested  him  to  hold  on  and  not  to  levy. 

Mr.  Hessing,  the  sheriff,  to  his  answer  in  the  chancery  cause, 
attached  the  affidavit  of  Lumbard,  which  states,  that  he  is  a 
deputy  of  A.  C.  Hessing,  of  Cook  county,  111.,  and  has  been  so 
a  year.  That  he  has  heard  read  the  affidavits  of  J.  M.  Walker 
and  Wirt  Dexter,  filed  in  these  cases,  and  that  the  facts  therein 
stated  are  true.  That  on  the  day  of  the  date  of  said  four  exe- 
cutions, or  soon  thereafter,  and  on  the  date  mentioned  in  the 
memorandum  of  levy,  attached  to  said  executions  respectively, 
the  same  and  each  of  them  came  into  his  hands  for  service,  and 
he  was  directed  by  said  Walker  &  Dexter  to  levy  the  same 
upon  a  stock  of  carpets  and  other  personal  property,  then  in 
the  possession  of  the  sheriff  of  Cook  county  (the  property 
attached  in  the  Chittenden  attachment  suit).  That  on  same 
day  said  executions  came  into  his  hands  he  levied  the  same  on 
said  property,  and  made  a  memorandum  of  said  levy,  and  of 
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the  property  so  levied  upon,  on  a  separate  paper,  for  the  purpose 
of  attaching  the  same  to  said  executions.  That  said  memoran- 
dum was  not  attached  to  said  executions  until  about  the  time 
Walker  Sz  Dexter  directed  sale  of  said  property  to  be  made 
under  said  executions  (or  about  the  middle  of  November.) 
That  the  reason  why  said  memorandum  was  not  indorsed  on 
said  executions  was,  that  he  was  informed  by  Dexter  that  there 
might  be  other  property  to  levy  upon. 

This  is  all  the  testimony  the  record  in  both  cases  affords  of 
any  levy  of  the  executions  on  the  confessed  judgments.  The 
affidavit  of  Lumbard  was  attached  to  the  sheriff's  answer  in 
the  chancery  suit  as  an  exhibit,  and  was  not  evidence  on  this 
motion,  if  objected  to.  But  it  fails  to  prove  any  levy,  nothing 
but  a  mere  memorandum,  and  which  Mr.  Walker  says  was  not 
indorsed  on  the  executions  until  about  the  time  of  the  sale, 
which  was  December  6,  1861. 

This  court  has  decided  that  it  is  not  a  sufficient  levy  of  an 
execution  on  personal  property,  for  the  officer  to  indorse  an 
inventory  of  the  property  on  the  execution,  in  the  presence  of 
the  judgment  debtor,  but  the  officer  must  perform  some  act 
which  not  only  indicates  an  intention  to  seize  the  property, 
but  he  must  reduce  it  to  possession,  or  at  least  bring  it  within 
his  immediate  control.  That  a  mere  "  pen  and  ink  "  levy  will 
not  be  sufficient.  Havely  v.  Zowry,  30  111.  446 ;  Davidson  v. 
Waldron,  31  id.  121.  He  must  do  some  act,  which,  if  not 
protected  by  his  writ,  would  make  him  a  trespasser.  Minor  v. 
Herriford,  25  id.  344. 

This  property  was  in  the  possession  of  the  custodian  when 
these  executions  issued,  and  the  officer  holding  them  should 
have  gone  to  the  custodian,  and  there,  in  sight  of  the  property, 
made  a  levy  and  indorsed  it  on  the  writs,  and  notified  the  cus- 
todian of  his  act.  It  is  no  excuse  to  say  the  property  was  then 
in  the  custody  of  the  law.  It  was  not  in  such  custody  by 
these  writs  for  their  benefit,  and  could  only  be  so  by  a  formal 
levy,  made  in  their  life-time,  and  entered  on  the  executions 
This  would  indicate  that  the  officer  had  taken  possession  of  the 
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property ;  had  so  interfered  with  it,  that,  without  the  protection 
of  the  writ,  he  would  be  a  trespasser. 

Conceding,  then,  all  that  is  stated  in  the  affidavits  of  Walker 
and  Dexter,  and  of  Frank  Lumbard,  the  deputy,  and  in  the 
other  affidavits  filed  for  defendants,  and  disregarding  those  of 
McKinnon  and  the  others  for  plaintiffs,  it  is  manifest  no  levy 
was  made  on  this  property  during  the  life-time  of  the  excu- 
tions  on  the  confessed  judgments,  and  they,  thereby,  lost  their 
lien,  and  consequently,  cannot  be  allowed  to  cut  out  the  execu- 
tions in  the  attachment  causes. 

We  are,  therefore,  of  opinion  that  the  attaching  creditors  are 
entitled  to  the  proceeds  of  this  property  to  the  extent  of  their 
several  amounts,  the  judgment  of  Chittenden,  by  the  agree- 
ment of  the  parties,  to  be  paid  in  full,  with  interest,  and  those 
of  Huested,  Carll  and  Wild,  pro  rata. 

The  judgment  of  the  court  below  denying  the  motion  of 
plaintiffs  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 

Judgment  reversed. 


Propeller  Niagara 

v. 

John  Martin. 

Same 

v. 

John  Smith. 

Appeal  bond  —  by  whom  it  must  be  executed.  Where  an  appeal  is 
granted  on  condition  that  the  persons  praying  it  shall  file  the  appeal  bond,  the 
persons  so  named  must  execute  the  bond  ;  the  filing  of  a  bond  executed  by 
other  persons  will  not  avail.  And  if  the  bond  is  not  executed  by  the  proper 
persons,  the  appeal  will,  on  motion,  be  dismissed,  if  there  be  no  cross  motion 
for  leave  to  amend  the  bond. 

Appeals  from  the  Circuit  Court  of  Cook  county ;  the  Hon 
E.  S.  Williams,  Judge,  presiding. 
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These  were  proceedings  commenced  before  a  justice  of  the 
peace  in  Cook  county,  by  John  Martin  and  John  Smith, 
respectively,  against  the  Propeller  "  Niagara,"  to  recover  for 
services  rendered  upon  the  boat.  The  causes  were  removed 
into  the  Circuit  Court  by  appeal.  The  proceedings  were  com- 
menced by  attachment,  and  John  V.  Del  lor  and  Samuel  H. 
Dellor  entered  their  appearance  as  owners  of  the  propeller. 
The  action  of  the  court  being  adverse  to  the  defendants,  they 
prayed  an  appeal  to  this  court.  A  motion  is  made  here  to  dis- 
miss the  appeals  for  want  of  sufficient  bonds.  The  grounds  of 
objection  to  the  bonds  are  set  forth  in  the  opinion  of  the  court. 

Mr.  O.  B.  Sanstjm,  for  the  appellant. 

Messrs.  Soates,  Bates  &  Towslee,  for  the  appellees. 

Per  Curiam:  In  this  case  a  motion  has  been  made . by  the 
appellee  to  dismiss  the  appeal  for  want  of  a  sufficient  appeal 
bond.  The  appeal  was  prayed  by  the  defendants,  John  Y. 
Dellor  and  Samuel  H.  Dellor,  against  whom,  as  owners  of  the 
propellor  Niagara,  a  judgment  for  costs  was  rendered.  The 
appeal  was  granted  on  condition  that  the  defendants  file  a 
bond.  The  defendants,  John  Y.  and  Samuel  H.  Dellor,  have 
not  joined  in  the  bond.  It  is  executed  only  by  Spencer  as  con 
signee  of  the  propellor  with  Eobt.  Rae  as  security.  The  terms 
of  the  order  granting  the  appeal  require  that  the  defendants 
praying  it,  to  wit,  the  Dellors,  shall  execute  the  bond.  No 
cross  motion  having  been  made  for  leave  to  amend  the  bond, 
the  appeal  must  be  dismissed,  but  the  appellants  will  have 
leave  to  withdraw  the  record,  if  they  desire,  for  the  purpose  of 
applying  for  a  supersedeas  on  suing  out  a  writ  of  error.  We 
express  no  opinion  on  other  points  in  the  case.  The  appeal  is 
dismissed  simply  because  it  was  not  perfected  in  conformity 
with  the  terms  of  the  order  granting  it. 

This  same  opinion  is  to  apply  to  the  case  of  propellor  Niag- 
ara v.  John  Smith. 

Appeal  dismissed. 
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Susan  R.  Willdey  et  al. 

v. 
Angeline  Webster  et  al. 

Sworn  answer  in  chancery  —  degree  of  proof  required  to  overcome  it. 
It  requires  two  witnesses,  or  the  evidence  of  one  and  other  circumstances 
equal  to  another,  to  overcome  a  sworn  answer  in  chancery. 

Writ  of  Error  to  the  Circuit  Court  of  Tazewell  county ; 
the  Hon.  James  Harriott,  Judge,  presiding.     . 

The  opinion  of  the  court  states  the  case. 

Mr.  C.  A.  Roberts  and  Mr.  N.  W.  Green,  for  the  plaintiff? 
in  error. 

Mr.  «B.  F.  Prettyman,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity,  filed  by  defendant  in  error  against 
plaintiffs  in  error,  for  a  specific  performance  of  a  contract. 
The  bill  alleges,  that  Angeline  Webster  entered  into  a  contract 
with  one  Jonathan  B.  Willdey  for  the  purchase  of  a  tract  of 
land,  for  which  she  was  to  pay  the  sum  of  two  hundred  dollars, 
and  upon  payment  being  made,  that  he  was  to  execute  a  con- 
veyance of  the  title  by  a  deed  with  covenants  of  general 
warranty.  And  to  evidence  the  agreement  he  made  and 
delivered  to  her  this  obligation : 

"  Know  all  men  by  these  presents,  that  Jonathan  B.  Willdey 
of  the  county  of  Tazewell  and  State  of  Illinois,  for  and  in 
consideration  of  the  sum  of  two  hundred  dollars,  have  this  day 
agreed  to  sell  Angeline  Webster,  of  the  county  of  Philadelphia 
and  State  of  Pennsylvania,  the  following  tract  of  land,  to  wit : 
South  half  of  the  north-east  quarter  of  section  7,  in  township 
23,  of  range  No.  6  west,  containing  eighty  acres,  in  Tazewell 
county,  State  of  Illinois ;  now  provided,  that  the  said  Angeline 
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Webster  or  her  heirs  shall  pay,  or  cause  to  be  paid,  to  the  said 
Jonathan  B.  Willdey  or  his  heirs,  executors  or  administrators, 
at  Spring  Lake,  Tazewell  county,  Illinois,  the  above  sum,  then 
Jonathan  B.  Willdey  firmly  binds  himself,  his  heirs,  executors 
or  administrators,  under  the  penalty  of  four  hundred  dollars, 
to  convey,  by  a  good  deed  of  warranty,  with  covenants,  the 
above  described  lands  to  the  said  Angeline  Webster,  her  heirs 
and  assigns. 

Sealed  and  delivered,  this  22d  day  of  Sept.,  A.  D.  1855. 

JONATHAN  B.  WILLDEY." 


The  bill  alleges  the  death  of  Willdey,  and  that  he  was 
seized  of  the  real  estate,  leaving  a  widow  and  two  heirs,  who 
are  made  defendants.  That  administration  had  been  granted 
on  his  estate  to  defendant  Clark ;  that  the  purchase  money 
had  been  paid  to  intestate  in  his  life-time,  but  that  he  had 
not  conveyed  the  lands  to  complainant  before  his  death,  nor 
had  his  heirs  since  his  death.  The  bill  prays  that  the  land 
may  be  conveyed  to  complainant  according  to  the  tenor  of  the 
bond. 

The  widow,  in  her  answer,  denies  the  execution  of  the  con- 
tract by  her  deceased  husband.  She  alleges  that  he  removed 
to  Tazewell  county  before  the  time  when  the  bond  bears  date, 
and  that  he  was  dead  more  than  a  month  before  the  date  of  the 
certih'cate  of  acknowledgment  annexed  to  the  obligation  for  a 
conveyance. 

An  amended  bill  was  afterward  filed,  in  which  it  was  alleged 
that  complainant  advanced  the  money  to  deceased  to  enter  this 
and  other  land,  and  that  he  was  to  convey  this  tract  to  com- 
plainant. That  he  was  inexperienced  in  drawing  such  instru- 
ments as  the  bond,  and  did  not  draw  it  so  as  to  express  the 
contract,  but  so  as  to  require  the  payment  of  the  money  before 
the  conveyance  should  be  made,  when  it  should  have  acknowl- 
edged the  receipt  of  the  consideration  for  the  land,  before  the 
execution  of  the  bond.  The  answers  denied  the  allegations  of 
the  amended  bill.  Replications  were  filed  to  the  answers.  On 
a  hearing,  the  court  below  decreed  a  conveyance  of  the  land  to 
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complainant,  and  defendants  prosecute  this  writ  of  error  to 
reverse  the  decree. 

On  the  hearing,  King  testified  that  defendant  in  error 
advanced  to  Willdey  in  his  life-time  $200,  with  which  to  enter 
and  improve  the  land,  and  that  it  was  agreed  that  he  should 
convey  one-half  of  the  quarter  to  complainant ;  that  he  entered 
the  quarter  for  forty  dollars  ;  but  died  before  he  improved  it ; 
that  he  was  acquainted  with  the  handwriting  of  Willdey  ;  that 
he  had  seen  him  write  his  name  once,  and  believed  the  signature 
to  the  bond  was  his  handwriting.  The  answer  of  Mrs.  Willdey 
denies  that  he  executed  the  bond,  as  well  as  the  other  allega- 
tions of  the  bill,  and  the  answer  is  called  for  and  made  under 
oath.  It  then  required  two  witnesses,  or  the  evidence  of  one, 
and  other  circumstances  equal  to  another,  to  overcome  the 
answer.  Here  is  the  evidence  of  one  witness,  but  we  fail  to 
find  the  other  necessary  facts  to  overcome  this  denial.  The 
bond  itself  does  not  support  King's  evidence  of  its  execution,  as 
he  and  two  other  witnesses  testify  that  Willdey  died  in  Decem- 
ber, 1855,  while  the  bond  purports  to  have  been  acknowledged 
on  the  23d  day  of  January  following.  Here  we  have  proof 
that  the  acknowledgment  could  not  have  been  made  by  Will- 
dey, nor  do  we  find  in  the  evidence  any  thing  to  rebut  the 
evidence  that  this  certificate  was  a  forgery,  or,  at  least,  made 
by  an  officer  when  Willdey  was  not  present.  The  very  least 
that  can  be  said  is  that  it  must  have  been  obtained  by  fraud, 
in  procuring  some  one  to  personate  Willdey,  and  the  officer  was 
thus  imposed  on,  by  the  fraud  of  complainant.  Otherwise  it 
must  be  a  forgery,  or,  if  made  by  an  officer  of  the  law,  he  has 
lent  himself  to  a  corrupt  and  base  purpose.  The  execution  of 
the  bond  was  not  proved. 

JSTor  does  King's  testimony  as  to  the  agreement  support  the 
allegations  of  the  original  bill.  It  does  not  proceed  upon  such 
an  agreement,  but  only  on  the  bond.  And  the  allegations  of 
the  amended  bill,  having  been  denied  by  the  sworn  answer, 
his  evidence  of  the  agreement  to  enter  the  land  and  the 
advance  of  the  money,  was  insufficient  proof  to  authorize  a 
decree  of  specific  performance.     Nor  does  the  production  of 
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the  bond  afford  evidence  to  support  King's  testimony,  as  the 
bond  when  produced  seems  to  be  a  forgery  or  a  gross  and  out- 
rageous fraud. 

The  letters  of  Mrs.  Willdey  to  Webster,  whether  to  the  com- 
plainant or  some  one  else  does  not  appear,  are  indefinite,  and 
do  not,  in  terms,  refer  to  this  land.  They  refer  to  money 
advanced,  to  a  bond,  and  she  makes  an  offer  to  pay  $200  when 
she  should  be  able.  But  she  at  the  same  time  denies  that  he 
can  enforce  the  contract,  as  the  lands  were  entered  under  the 
pre-emption  laws.  But,  if  it  was  conceded  that  these  letters 
referred  to  this  land,  they  could  in  no  event  bind  the  minor 
heirs.  No  admission  she  could  make  would  affect  their  title. 
Their  rights,  whatever  they  were,  became  fixed  at  the  death  of 
their  father,  and  defendants  in  error  could  only  obtain  such 
relief  as  their  case  then  entitled  them  to  receive.  Their  rights 
could  neither  be  contracted,  or  admitted  away  by  their  mother. 
The  record  does  not  contain  sufficient  proof  to  sustain  the 
decree  against  the  minor  defendants,  and  the  decree  must  be 
reversed  and  the  cause  remanded. 


Elisha  Mills  et  al. 

v. 
Ralph  Lockwood 

1.  Notice  —  by  recital  of  prior  conveyance  in  a  deed.  Where  a  party  holds 
a  conveyance  for  land,  and  there  is  a  misdescription  of  the  premises  therein, 
and,  on  conveying  to  another  by  deed  in  which  the  premises  are  correctly  de- 
scribed, he  recites  the  lands  were  the  same  conveyed  to  him  by  deed  from  his 
grantor,  naming  him,  this  second  deed  being  upon  record,  it  is  notice  to  the 
heirs  of  the  first  grantor  that  his  grantee  claimed  title  from  him,  by  force  of 
his  deed  to  the  lands  as  described  in  the  second  conveyance. 

2.  Reforming  an  instrument  —  only  in  a  clear  case.  To  justify  a  court 
of  chancery  in  reforming  a  deed,  the  evidence  of  the  mistake  must  be  clear 
and  convincing.  Correcting  mistakes  is  a  matter  of  discretion  in  the  court, 
but  not  to  be  exercised  without  the  strongest  and  most  satisfactory  evidence 
of  its  justice. 
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3.  But  on  full  proof  of  a  mistake,  an  equity  arises  in  favor  of  the  party 
affected  by  it,  which  the  court  is  bound  to  protect,  if  protection  can  be  afforded 
without  inj  ury  to  innocent  purchasers,  without  notice  of  the  mistake. 

4.  And  a  party  who  seeks,  through  the  aid  of  a  court  of  chancery,  the  cor- 
rection of  a  deed  to  an  antecedent  holder  of  the  title  to  land,  for  a  mistake  in 
the  description  of  the  premises,  ought  not  to  be  prejudiced  in  his  claim  to 
relief,  because,  before  filing  his  bill,  he  sought  to  defend  an  action  of  ejectment 
for  the  premises,  under  title  derived  by  other  means  than  through  the  deed 
complained  of. 

5.  Estoppel.  Nor  should  the  party  seeking  such  relief  be  estopped  there- 
from, because  his  grantor,  while  holding  a  deed  in  the  regular  chain  of  title, 
as  administrator  of  the  grantor  who  had  made  the  deed  sought  to  be  reformed, 
presented  his  petition  to  the  county  court  for  a  sale  of  the  premises  to  pay 
debts,  alleging  therein  that  his  intestate  was  seized  of  the  lands  at  the  time  of 
his  death,  and  obtaining  an  order  of  sale  accordingly,  the  party  asking  the 
equitable  relief  not  concurring  in  such  proceeding. 

6.  Or  even  if  he  had  concurred  therein,  and  the  proceedings  in  the  county 
court  were  void,  an  estoppel  would  not  be  created.  If  they  were  void,  they 
could  not  operate  as  an  estoppel  upon  any  party. 

7.  Laches  —  limitation  —  against  whom  they  may  be  alleged.  It  is  not 
understood  that  a  statute  of  limitation  or  rule  of  limitation  in  equity  runs 
against  a  possessor  of  real  estate,  but  it  runs  against  him  who  is  out  of 
possession. 

8.  So,  laches  cannot  be  imputed  to  one  in  the  peaceable  and  undisturbed 
possession  of  land,  for  delay  in  resorting  to  a  court  of  equity  to  correct  a 
mistake  in  the  description  of  the  premises  in  one  of  the  conveyances  through 
which  his  title  must  be  deduced. 

9.  In  this  case  the  deed  which  contained  the  misdescription  of  the  premises, 
was  made  in  March,  1841.  A  remote  grantor  obtained  a  deed  in  February, 
1858,  and  went  into  possession,  which  he  held  undisturbed,  until  about  June, 
1863,  when  the  heirs  of  the  grantor  who  made  the  deed  in  1841,  brought 
ejectment  against  him,  and  recovered,  the  party  in  possession  seeking  on  the 
trial  to  defend  under  title  derived  through  a  sale  of  the  land  by  the  adminis- 
trator of  the  plaintiffs'  ancestor.  On  error,  that  judgment  in  ejectment  was 
affirmed.  The  defendant  in  ejectment  then  took  a  new  trial  under  the  statute, 
and  filed  his  bill  to  correct  the  mistake  in  the  deed  of  1841.  The  bill  was 
entertained  and  the  relief  granted,  notwithstanding  the  objection  that  the 
complainant  was  guilty  of  laches  in  not  seeking  the  correction  at  an  earlier 
day. 

Appeal  from  the  Circuit  Court  of  Marshall  county;  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the 
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Messrs.  M.  Williamson,  McCoy  &  Fleming  and  Oliver  C. 
Gray,  for  the  appellants. 

Messrs.  Bangs  &  Shaw,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  exhibited  in  the  Marshall  Circuit 
Court  by  Ralph  Lockwood  against  Elisha  S.  Mills  and  others, 
to  reform  a  deed  and  to  enjoin  proceedings  in  an  action  of  eject- 
ment, brought  by  the  defendants  against  the  complainant. 

The  plaintiffs  in  ejectment  claimed  the  lands  in  controversy 
as  heirs  at  law  of  Cephas  Mills,  deceased.  The  defendant  there- 
in claimed  as  a  remote  grantee  of  Joseph  D.  Beers,  who,  it  was 
alleged,  had  a  "  tax  title"  for  the  premises.  He  also  claimed 
under  conveyance  from  W.  B.  Green,  who,  as  administrator 
of  Cephas  Mills,  had  obtained  an  order  of  the  County  Court, 
and  sold  and  conveyed  the  lands  to  one  Parker,  who  sold  to 
Green,  and  who  sold  and  conveyed  to  Lockwood,  the  defendant. 
The  lands  were  described  as  being  in  range  one  west  of  the 
third  principal  meridian. 

Defects  being  found,  in  both  these  claims  of  title,  a  verdict 
passed  for  the  plaintiffs,  on  which  judgment  was  rendered,  and 
the  same  was  affirmed  by  this  court. 

On  the  trial,  Lockwood  made  no  other  claim  to  the  lands 
than  as  above  stated.  Beers,  July  16,  1856,  sold  and  conveyed 
the  lands  in  dispute  to  W.  B.  Green,  the  sale  being  made  by 
Phelps  and  Bowland,  Beers'  agents. 

Cephas  Mills,  in  his  life-time,  had  been  connected  with  Beers 
in  a  large  business,  and  had  become  indebted  to  him  in  about 
seventy-five  thousand  dollars,  and,  on  the  29th  of  March,  1841, 
made  a  deed  of  all  his  lands  in  Marshall  county  to  Beers,  in 
part  satisfaction  of  Beers'  claims  on  him.  In  this  deed  the 
lands  are  described  as  being  in  range  two  west  of  the  third 
meridian.  Mills  owned  the  lands  in  one  west,  by  deed  from 
Lyon,  James  and  Harris,  dated  June  3, 1837,  which  he  delivered 
over  to  Beers  when  he  sold  to  him,  it  being  then  unrecorded. 
On  the  same  day,  March  29,  1841,  Mills  executed  a  deed  to  one 
8  —  42d  III. 
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Martin,  for  all  the  lands  lie  owned  in  Illinois  not  included  in 
the  deed  to  Beers.  This  deed  is  for  two  "  eighties,"  viz. :  S.  £ 
of  1ST.  E.  23  and  E.  £  K  W.  26,  in  range  two  west. 

Silas  Kamsay,  being  agent  for  Beers  to  pay  taxes  on  lands 
claimed  by  him,  paid  the  taxes  on  these  lands  in  one  west  for 
Beers,  commencing  in  1845,  and  in  1848,  at  a  sale  for  taxes, 
bid  them  off  in  the  name  of  Beers,  and  a  tax  deed  was  executed 
to  him. 

Phelps  and  Bowland,  having  been  agents  for  Beers  to  pay 
taxes,  take  charge  of  his  lands  and  negotiate  sales,  sold  the 
lands  in  controversy,  as  such  agents,  to  W.  B.  Green,  to  whom 
Joseph  D.  Beers  executed  a  deed  in  July,  1856;  and  Green 
conveyed  to  Lockwood  by  deed  dated  February  22,  1858. 
Beers  sent  to  his  agents,  Mills'  deed  to  him,  and  Lyon,  James 
and  Harris'  deed  to  Mills  ;  the  last  of  which  properly  described 
the  lands  as  in  one  west,  while  the  former  described  them  as  in 
two  west.  When  Green  first  made  the  contract  with  Beers,  he 
says  there  was  nothing  included  but  the  tax  title,  but  Beers 
gave  him  a  note  dated  in  1837,  executed  by  Cephas  Mills  to 
John  E.  Mills  for  twenty-five  hundred  dollars,  for  the  purpose 
of  filing  the  same  against  the  estate  of  Cephas  Mills,  on  which 
Green  was  about  to  administer.  He  did  administer,  and  filed 
this  note  as  a  claim  against  the  estate  of  Cephas  Mills,  and 
presented  his  petition  to  the  County  Court  for  an  order  to  sell 
these  lands  to  pay  this  debt.  This  was  in  1856,  and,  an  order 
of  sale  having  been  granted,  the  lands  were  sold,  and  one 
Parker  became  the  purchaser,  who  received  a  deed  from  Green, 
the  administrator,  and  then  reconveyed  to  Green,  and  Green 
thereafter  conveyed  to  Lockwood. 

These  proceedings  being  adjudged  by  this  court  as  fraudu- 
lent, on  the  authority  of  the  case  of  Baker's  Heirs  v.  Lang, 
worthy,  23  111.  484,  and  as  conferring  no  title  on  the  purchasers 
(LocJcivood  v.  Mills  et  al.,  decided  April  Term,  1864),*  Lock- 
wood,  having  taken  a  new  trial  under  the  statute,  filed  this  bill 
in  chancery  to  stay  the  proceedings  in  ejectment,  and  to  reform 

*  Reported  in  39  111.  602. 
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the  deed  from  Cephas  Mills  to  Beers,  on  the  allegation  that 
Mills  owned  and  intended  to  convey  to  Beers  lands  in  one  west, 
being  lands  he  then  owned,  having  on  the  same  day  sold  to 
Martin  two  eighties  in  two  west,  which  included  all  the  lands 
he  owned  in  this  State  not  embraced  in  his  deed  to  Beers. 

Immediately  on  the  purchase  by  Lockwood,  he  took  posses- 
sion of  the  premises,  paid  the  taxes,  and  made  lasting  and 
valuable  improvements  thereon.  The  heirs  of  Mills  never  paid 
any  taxes  on  them,  or  set  up  any  claim  to  them  until  they  com- 
menced their  action  of  ejectment. 

The  answer  of  defendants  denies  the  sale  by  Cephas  Mills  of 
any  lands  in  one  west,  and  holds  complainant  to  the  deed  and 
to  the  lands  described  in  it,  and  insists  that  all  the  title  Green 
bought  from  Beers  to  the  lands  in  one  west  was  no  other  than 
such  title  as  Beers  might  have  acquired  under  the  sale  and  pur- 
chase for  taxes.  The  lands  were  vacant,  and  were  unimproved 
when  Lockwood  took  possession. 

The  defendants  in  their  answer  allege  that  Lockwood,  at  no 
time  prior  to  tiling  this  bill,  claimed  title  through  Beers,  or 
claimed  that  there  was  any  mistake  in  Mills'  deed  to  Beers,  but 
always  insisted  upon  the  title  obtained  under  the  sale  by  Green 
as  administrator,  and  they  insist  that  he  is  estopped  by  the 
allegation  in  the  petition  for  the  order  of  sale,  that  "  Mills  died 
seized  of  these  lands." 

And  they  also  insist,  that,  in  the  purchase  by  Green  of  Beers' 
title  through  Beers'  agents,  Phelps  and  Bowland,  they  sold  and 
he  purchased  only  a  tax  title,  and  that  was  all  Green  sold  to 
Lockwood. 

And  they  insist  also,  that  the  fraudulent  attempt  to  get  the 
title  to  these  lands,  through  the  proceedings  of  the  County 
Court,  set  on  foot  by  Green  the  administrator,  in  which  Lock- 
wood  was  a  participant,  should  debar  him  of  all  relief  in  a 
court  of  equity. 

There  are  other  matters  urged  by  the  appellants  against 
complainant's  right  to  relief,  but  these  are  the  most  material. 

Green  does  state,  in  his  testimony,  that  he  purchased  but  a 
tax  title  from  Phelps  and  Bowland,  the  agents  of  Beers ;  but  he 
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also  states,  that  the  land,  at  that  day,  with  a  perfect  title,  was 
worth  about  three  dollars  per  acre,  and  he  paid  fourteen  hun- 
dred for  the  title  he  obtained.  There  being  but  three  quarter 
sections  purchased,  in  all  four  hundred  and  eighty  acres,  their 
full  value,  with  a  perfect  title,  at  three  dollars  per  acre,  would 
be  fourteen  hundred  and  forty  dollars,  but  forty  dollars  more 
than  Green  swears  he  paid  for  them.  This  is  a  strong  fact  to 
show  that  he  was  buying  a  perfect  title,  for  he  paid  the  value 
of  such  a  title.  Besides,  both  Phelps  and  Bowland  testify, 
that  they  sold  to  Green  a  perfect  title ;  they  state  they  sold  the 
title  Beers  derived  from  Cephas  Mills,  and  that  they  relied  on 
no  other  title.  And  Beers'  deed  to  Green  recites  that  the  lands 
were  the  same  lands  conveyed  by  Mills  and  wife  to  him  by 
deed.  This  deed  being  on  record  was  notice  to  the  heirs  that 
Beers  claimed  title  from  Mills  by  force  of  his  deed.  The  evi- 
dence is  conclusive,  that  Green  bought  of  Beers  all  the  title  he 
had,  as  well  that  derived  from  Mills'  deed  as  that  derived  from 
the  tax  deed. 

The  evidence  shows  that  Beers  had  been  a  benefactor  of  Mills 
on  a  large  scale,  and  that  Mills,  when  he  made  the  deed  for 
these  lands,  was  indebted  to  Beers  more  than  $70,000,  which 
Mills  was  extremely  anxious  to  settle,  and  he  accordingly 
made  this  deed  for  the  purpose  of  discharging  his  indebtedness. 
Mills  acted  like  an  honest  man,  and  in  good  faith  intended  to 
convey  to  Beers,  lands  whicli  he  really  owned,  not  lands  which 
he  did  not  own  and  to  which  he  had  no  claim.  That  would  not 
have  been  honest  and  fair,  and  Mills  appears  to  have  been  an 
honest  and  conscientious  man,  feeling  deeply  the  great  obliga- 
tions he  was  under  to  Beers,  and  manifesting  the  greatest 
solicitude  to  discharge  them  if  possible.  Such  a  man,  for  such 
a  purpose,  having  such  a  laudable  object  in  view,  would  not 
make,  intentionally,  a  deed  to  lands  he  did  not  own. 

Mills,  when  he  conveyed  to  Beers,  delivered  to  him  his  title 
paper  received  from  his  grantors,  Lyons,  James  and  Harris, 
which  had  not  then  been  recorded,  and  Beers  put  it  on  record 
in  1852.  Why  did  Mills  part  with  this  deed,  unrecorded  as  it 
was,  if  he  did  not  sell  the  lands  described  in  it  to  Beers  ?     Can 
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this  be  explained  ?  It  was  this  record,  which  disclosed  the  fact 
to  the  heirs  of  Mills,  that  their  father  once  had  title  to  these 
lands  in  one  west,  and  his  deed  to  Beers  being  for  lands  in  two 
west,  the  title  to  the  first  named  lands  was  in  them,  hence  the 
ejectment  suit,  and  hence  this  application  by  bill  in  chancery 
to  correct  the  mistake. 

To  justify  a  court  of  chancery  in  reforming  a  deed,  it  is  held 
by  this  court,  the  evidence  of  the  mistake  must  be  clear  and 
convincing.  Broadwell  et  al.  v.  Thompson  et  ux.,  1  Gilm.  599 ; 
Hunter,  Admr.,  v.  Bilyeu  et  al.,  30  111.  220. 

In  this  last  case  it  was  said,  correcting  mistakes  was  a  matter 
of  discretion  in  the  court,  but  not  to  be  exercised  without  the 
strongest  and  most  convincing  evidence  of  its  justice. 

We  have  examined  this  record  carefully,  and  are  convinced, 
a  mistake  occurred  in  describing  these  lands  as  in  range  two 
west,  a  mistake  a  scrivener  with  a  plat  before  him  would  be 
likely  to  make,  as  the  ranges  are  on  the  same  plane,  and  the 
eye  might  easily  mistake  one  range  for  the  other.  All  the 
material  facts  conspire  to  show  a  mistake,  and  Beers'  promul- 
gation of  it,  by  having  the  deed  from  Mills  to  him  placed  on 
record  giving  the  true  location,  goes  far  to  show  the  mistake  was 
honestly  made  and  not  concealed.  Mills  intended  to  convey 
to  Beers,  only  such  lands  as  he  owned,  and,  in  so  doing,  con- 
veyed lands  he  did  not  own,  and  at  the  same  time  delivered 
up  the  title  papers  for  the  lands  he  really  did  own.  This  can- 
not be  satisfactorily  accounted  for,  and  has  not  been,  on  any 
other  sensible  hypothesis  than  the  mistake  of  the  scrivener 
who  drew  the  deed. 

Cases  of  this  kind  are  by  no  means  rare  in  courts  of  justice. 
One  directly  in  point  is  found  in  3d  Smeed  and  Marshal's  reports 
(Miss.)  Simmons  v.  Worth,  page  67. 

The  case  was  this:  North,  being  indebted  to  Simmons  & 
Co.,  in  the  sum  of  twelve  hundred  dollars,  to  secure  the  pay- 
ment, executed  a  deed  of  trust  on  the  north-east  quarter  of 
section  33  in  township  19  of  range  7  east,  which  was  duly 
acknowledged  and  recorded.  In  this  quarter,  North  had  no 
interest  whatever,  but  had  in  the  south-east  quarter  on  which 
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he  lived.  After  the  discovery  of  the  mistake,  North  gave  a 
power  of  attorney  to  the  trustee  to  rectify  it,  which  was  duly 
recorded.  Judgments  were  obtained  against  North  after  the 
execution  of  the  deed  of  trust  and  before  the  discovery  of  the 
mistake,  on  which  executions  were  issued  and  levied  on  this 
south-east  quarter,  which  was  sold  by  the  sheriff  and  bought 
by  one  Kennedy  who  afterward  conveyed  the  same  to  one 
Lindsey.  On  the  day  of  the  sheriff's  sale  the  trustees  attended 
and  made  proclamation  of  the  facts  on  the  ground,  and  warned 
all  persons  from  buying.  The  court  held  that  equity  would 
take  jurisdiction,  order  the  mistake  in  the  deed  of  trust  to  be 
corrected,  and  the  sheriff's  deed  to  be  given  up  and  canceled. 
Here  was  a  case  of  subsequent  purchasers  for  value.  In  the 
case  before  us,  there  are  no  persons  standing  in  that  relation. 
There  are  no  rights  of  that  character  interposed,  and  none  to 
be  inequitably  affected  by  a  correction  of  the  mistake.  The 
heirs  at  law  of  Cephas  Mills  stand  in  his  shoes,  and  whatever 
should  be  decreed  against  him  if  living,  will  be  decreed 
against  his  personal  representatives. 

Cephas  Mills  is  not  here  to  admit  the  mistake,  but  it  is 
proved  satisfactorily  by  all  the  circumstances  of  the  case.  An 
equity,  then,  has  sprung  up  in  favor  of  the  complainant,  which 
this  court  is  bound  to  protect,  if  protection  can  be  afforded 
without  injury  to  innocent  purchasers,  without  notice  of  the 
mistake.  The  fact  that  the  purchasers  had  notice  of  this 
equity,  by  the  proclamation  of  the  trustee,  makes  the  case  no 
stronger  than  this,  for  the  defendants  do  not  occupy  the  position 
of  purchasers  to  be  affected  by  notice.  A  similar  case  may 
be  found  in  6  Paige's  Chancery  Keports,  347,  Gouverneur  v. 
Titus. 

There  would  be  a  great  defect  in  the  law,  if  a  court  of 
equity  had  no  power  to  correct  such  mistakes  on  full  proof. 

On  the  point  of  laches,  in  not  resorting  to  this  remedy  at 
an  earlier  period,  the  answer  is,  the  statute  of  limitations  has 
not  run  against  the  complainant,  and  he  has  been,  all  the  time 
since  his  purchase,  in  the  peaceable  possession  of  the  lands. 
He  was  in  no  position  to  act ;  he  could  only  be  quiet,  awaiting 
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the  attack  of  those  who  supposed  they  had  paramount  title. 
In  such  case,  the  lapse  of  time  is  not  material.  So  soon  as  the 
heirs  at  law  of  Cephas  Mills  brought  their  action  of  ejectment, 
and  recovered  a  verdict,  then  complainant  filed  this  bill  alleg- 
ing the  mistake  and  seeking  to  correct  it.  He  had  no  motive 
to  move  before  he  was  molested.  If  there  be  any  laches,  is  it 
not  rather  imputable  to  the  heirs,  who  slumbered  on  their 
rights,  if  they  had  any,  so  many  years  ?  It  is  not  understood 
that  a  statute  of  limitations,  or  rule  of  limitation  in  equity, 
runs  against  a  possessor  of  real  estate,  but  it  runs  against 
him  who  is  out  of  possession.  Barbour  v.  Whitlock,  4  Monroe, 
197. 

The  case  of  Lindsay  v.  Davenport,  18  111.  381,  is  like  this, 
only  that  the  mistake  was  corrected  in  favor  of  the  grantor 
after  the  lapse  of  twenty-two  years,  he  all  the  time  having 
remained  in  possession  of  the  tract  he  had  by  mistake  included 
in  his  deed,  and  no  rights  of  third  parties  had  intervened. 

The  question  of  estoppel  by  reason  of  the  proceedings  of 
Green  to  obtain  an  order  of  sale,  wherein  he  alleged  in  his 
petition  that  Mills  was  seized  of  these  lands  at  his  death,  can- 
not operate  against  the  complainant,  as  it  was  no  act  of  his, 
and  his  concurrence  is  not  shown,  and  if  it  was,  the  proceed- 
ings of  that  court  were  held  by  this  court  to  be  void.  Lock- 
wood  v.  Mills  et  al.,  decided  April  Term,  1864.  If  they  were 
void  it  is  not  perceived  how  they  could  operate  as  an  estoppel 
upon  any  party. 

As  to  a  want  of  proper  parties,  Beers  had  conveyed  to 
Green  all  the  title  he  had,  and  we  see  no  others  outside,  who 
could  be  affected  by  this  proceeding  who  are  not  before  the 
court. 

We  are  of  opinion  the  case  is  a  plain  case  of  mistake,  of 
which  the  heirs  of  Mills  unjustly  seek  to  take  advantage. 
Their  ancestor  intended  to  convey  these  lands  to  Beers  and 
not  other  lands.  Of  this  the  proof  is  to  us  plain  and  con- 
vincing. The  court  did  not  err  in  decreeing  a  correction  of 
the  mistake,  and  we  affirm  the  decree.  The  several  attempts 
of  complainant,  to  protect  himself  under  the  tax  title,  and  the 
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administrator's  deed,  were  but  tabula  in  naufragio,  and  ought 
not  to  prejudice  any  honest  right  he  may  be  able  to  establish, 
and  we  think  has  satisfactorily  established. 
The  decree  must  be  affirmed. 

Decree  affirmed. 


Matilda  Cromine 

v. 

John  Tharp,  Administrator. 

1.  Practice  in  the  Supreme  Court  —  what  errors  a  party  may  assign. 
A  plaintiff  in  error  cannot  allege  errors  which,  if  they  exist  at  all,  relate  only 
to  persons  not  before  the  court. 

2.  Administrator's  application  to  sell  land  —  allegation  and  proof  of  debts 
owing  by  the  estate.  Where  the  petition  presented  by  an  administrator  for  an 
order  to  sell  real  estate  to  pay  debts,  refers  to  an  abstract  as  being  filed  with 
the  petition,  and  made  part  thereof,  from  the  office  of  the  probate  justice, 
showing  the  amount  of  debts  due,  and  the  court  in  its  decree  finds  the  sum 
due,  it  will  be  presumed  from  such  finding,  after  so  long  a  time  as  twenty 
years,  that  the  schedule  was  duly  filed,  although  it  cannot  be  found  among 
the  files  of  the  court. 

3.  But  the  finding  of  the  court  in  such  case  is,  in  itself,  sufficient  evidence 
that  the  debts  were  due. 

4.  Same  —  of  the  notice  of  the  application.  Where  the  notice  given  of  such 
application  does  not  specify  the  day  of  the  term  on  which  the  petition  will  be 
presented,  it  may  be  presented  at  any  time  during  the  term. 

5.  Same  —  of  supplemental  orders  of  sale,  without  notice.  After  a  decree 
ordering  a  sale  has  been  pronounced,  a  sale  had  of  sufficient  lands  to  pay  all 
the  debts  for  the  payment  of  which  the  sale  was  ordered,  a  report  thereof, 
which  is  approved,  and  the  decree  satisfied,  that  ends  the  case,  and  the  court 
has  no  power  or  jurisdiction  at  a  subsequent  term,  without  a  new  notice,  to 
order  a  sale  of  more  land  for  the  payment  of  additional  debts  which  had  been 
proven  against  the  estate. 

Writ  of  Error  to  the  Circuit  Court  of  Tazewell  county ; 
the  Hon.  Samue*  H.  Treat,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 
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Mr.  B.  S.  Prettyman,  for  the  plaintiff  in  error. 

Messrs.  Cooper  &  Moss  and  Cohrs  &  Ireland,  for  the  de- 
fendant in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

At  the  April  Term,  1846,  of  the  Tazewell  Circuit  Court, 
John  Tharp,  as  administrator  of  Jonathan  Tharp,  filed  a  petition 
for  leave  to  sell  lands  for  the  payment  of  debts,  making  the  heirs 
of  the  deceased,  parties,  all  of  whom  were  infants  except  the 
plaintiff  in  error,  Matilda  Cromine,  who  was  a  married  woman. 
The  heirs  jointly  brought  the  record  here  under  a  writ  of  error, 
but,  as  the  writ  was  barred  by  the  statute  of  limitations  as  to 
all  except  Matilda  Cromine,  the  feme  covert,  the  counsel  for 
plaintiffs  in  error  dismissed  it  as  to  all  the  heirs  except  her. 
It  is  not  therefore  necessary  to  consider  the  objections  taken  by 
counsel  to  the  action  of  the  court  having  exclusive  reference  to 
the  infant  heirs.  They  are  barred  by  lapse  of  time  from  com- 
ing to  this  court,  and  Matilda  Cromine  cannot  allege  errors 
which,  if  they  exist  at  all,  relate  only  to  persons  not  before  the 
court. 

It  is  objected  that  no  specific  sum  is  alleged  in  the  original 
petition  to  be  owing  by  the  estate.  The  petition  refers  to  an 
abstract  marked  A,  filed  with  the  petition  and  made  part 
thereof,  from  the  office  of  the  probate  justice,  showing  the 
settlement  of  the  administrator  and  the  amount  of  debts  due. 
The  abstract  has  disappeared  from  the  files.  The  court,  how- 
ever, in  its  decree,  finds  the  sum  of  $696.76  to  be  owing  by  the 
estate,  and  at  this  distance  of  time  we  may  well  presume  from 
this  finding,  that  the  schedule  referred  to  in  the  petition  was 
duly  filed.  The  finding  of  the  court  is,  in  itself,  sufficient  evi- 
dence that  this  debt  was  due.  Beddick  v.  State  Bank,  27  111. 
145. 

It  is  also  objected,  that  the  notice  was  not  sufficient.  It 
named  no  specific  day  for  the  presentation  of  the  petition,  and 
it  is  contended,  that,  under  such  a  notice,  the  petition  could  only 
be  presented  on  the  first  day  of  the  term.     We  decided,  how- 
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ever,  in  Goudy  v.  Hall,  36  111.  313,  that,  under  such  a  notice, 
the  petition  might  be  presented  at  any  time  during  the  term. 
This  order  was  obtained  at  the  April  Term,  1846,  and,  at  the 
September  Term  of  the  same  year,  the  administrator  made  his 
report  which  showed  the  sale  of  sufficient  lands  to  pay  all  the 
debts  for  the  payment  of  which  the  sale  was  ordered.  The 
report  was  approved.  At  the  April  Term,  1847,  the  adminis- 
trator, without  giving  a  new  notice,  tiled  a  supplemental  peti- 
tion setting  forth,  that,  since  the  former  sale,  a  new  debt  of 
$325.04  had  been  allowed  against  the  estate,  and  praying  for 
another  order  of  sale.  An  order  was  granted,  and  another  tract 
was  sold.  It  is  urged  that  the  filing  of  the  supplemental  petition 
and  the  making  of  a  new  order  was  wholly  unnecessary;  that 
the  power  to  make  the  sale  existed  under  the  original  decree, 
and  that  the  purchasers  took  a  title  resting  on  that  decree,  and 
the  case  of  Stow  v.  Kimball,  28  111.  108,  is  cited  in  support  of 
this  position.  This  question  is  not  now  before  us,  and  can  only 
come  here  in  a  controversy  to  which  the  persons  claiming  title 
under  this  sale  shall  be  parties.  We  abstain  from  intimating 
any  opinion  in  regard  to  the  validity  of  their  title.  But  that 
it  was  error  in  the  court  to  pronounce  this  second  decree, 
admits  of  no  doubt.  The  original  proceeding  terminated  at  a 
former  term.  The  sale  had  been  reported  and  approved,  and 
the  decree  satisfied.  That  ended  the  case,  and  the  court  had 
no  power  or  jurisdiction,  without  a  new  notice,  to  pronounce 
the  decree  of  April  Term,  1847.  The  case  of  Stow  v.  Kimball, 
has  no  application  to  a  question  of  this  kind.  That  relates, 
bo  far  as  concerns  this  branch  of  the  case,  merely  to  the  extent 
of  the  power  of  the  administrator  under  the  original  decree. 
As  already  said,  on  that  point  we  decide  nothing,  as  it  is  not 
before  us.  But  we  must  hold  the  second  decree,  of  April  Term, 
1847,  to  have  been  improperly  pronounced,  and  that  decree 
must  be  reversed.  The  decree  of  April  Term,  1846,  is  affirmed. 
The  costs  of  this  court  will  be  taxed  one-half  against  Matilda 
Cromine,  and  one-half  against  the  defendants  in  error. 

Decree  reversed. 
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Simeon  K.  Miner 
v. 

Ludwig  Phillips. 

1.  Bill  of  exceptions  —  its  requisites  — presumption  in  support  of  a  ver- 
dict. Where  a  bill  of  exceptions  fails  to  state  that  it  contains  all  the  evidence 
in  the  case,  the  appellate  court  will  not  examine  whether  the  evidence  it  does 
contain  is  sufficient  to  support  the  verdict,  but  the  presumption  will  be  in- 
dulged that  it  was  authorized  by  the  proof. 

2.  Instructions  —  when  the  propriety  of  giving  them  will  not  be  inquired 
into.  So,  where  the  propriety  of  giving  certain  instructions  depends  upon  the 
character  of  the  proof  in  the  case,  and  the  record  does  not  show  that  it  contains 
all  the  evidence,  the  instructions  will  not  be  considered,  on  error. 

3.  Evidence  —  declarations  of  a  vendor  after  the  sale.  The  declarations 
or  admissions  of  a  vendor,  after  his  sale  of  property,  are  not  admissible  to 
defeat  his  vendee's  title. 

4  Impeachment  of  a  witness  by  contradicting  his  testimony  —  of  the  proper 
foundation  therefor.  When  a  witness  is  interrogated  in  reference  to  what 
statements  he  has  made  to  other  persons,  with  a  view  to  impeach  him  by  con- 
tradicting his  testimony  in  that  regard,  his  attention  should  be  directed  to  the 
particular  statements  of  which  he  is  desired  to  speak,  by  proper  reference  to 
time  and  place. 

5.  Evidence  —  of  proving  a  fact  by  the  use  of  general  terms.  On  the  trial 
of  a  question  of  the  fraud  or  good  faith  of  a  party  in  making  a  transfer  of  his 
property,  it  is  not  improper,  in  his  examination  as  a  witness,  to  ask  him,  in 
general  terms,  if  he  made  the  transfer  in  good  faith,  and  he  may  answer,  in 
the  same  general  terms,  that  it  was  made  in  good  faith,  without  stating  the 
particular  terms  of  the  sale. 

6.  It  is  a  correct  practice  to  ask  general  questions  of  this  character,  leaving 
the  opposite  party,  upon  cross-examination,  to  call  for  details  and  the  collateral 
circumstances  of  the  transaction,  if  he  desires  them. 

7.  Exceptions — when  necessary.  Where  no  exception  is  taken  on  the 
trial,  to  a  reference  made  by  a  witness  in  his  answer  to  a  question,  the  objec- 
tionable parts  of  his  answer  cannot  be  alleged  against  him  on  error. 

8.  Evidence  —  refreshing  a  witness*  recollection,  or  fixing  a  point  of  time. 
Where  a  witness  is  asked  at  what  time  a  certain  event  transpired,  as  when  a 
sale  was  made,  it  is  proper  to  permit  him  to  refer  to  a  notice  published  in 
a  newspaper  concerning  the  matter,  by  way  of  refreshing  his  memory  as  to 
the  time  of  the  occurrence. 

9.  Fraud  —  what  is  evidence  of  fraud.  In  a  contest  between  an  attaching 
creditor  and  a  vendee  of  the  debtor,  in  which  the  good  faith  of  the  sale  is  in 


124  Mines  v.  Phillips.  [April  T., 

Statement  of  the  case. 

question,  it  is  not  allowable  for  the  party  alleging  fraud  to  prove  that  other 
creditors  of  the  vendor  had  sued  out  attachments  on  hearing  of  the  sale,  for 
the  purpose  of  proving  that  the  sale  was  fraudulent,  because  such  fact  is  not 
evidence  of  fraud. 


Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

This  was  an  action  of  replevin  brought  in  the  court  below 
by  Ludwig  Phillips  against  Simeon  K.  Miner,  to  recover  a 
quantity  of  dry  goods. 

The  defendant  pleaded  non  cepit,  non  detinet,  and  a  special 
plea,  that  the  defendant  was  sheriff  at  the  time  of  the  taking, 
and  seized  said  goods  by  virtue  of  a  writ  of  attachment  issuing 
out  of  the  Circuit  Court  of  Jo  Daviess  county,  Illinois,  wherein 
one  Frederick  Lewis  was  plaintiff  and  Joseph  Horwitz  was 
defendant ;  that  judgment  was  recovered  in  said  attachment 
suit  and  a  writ  of  special  fieri  facias  was  issued  thereon  com- 
manding appellant  to  make  the  sum  therein  mentioned  out  of 
said  goods,  and  that  said  goods  and  merchandise  at  the  time 
of  the  taking  were  the  goods  of  Joseph  Horwitz  and  liable  to 
seizure.  A  fourth  plea  was  filed,  alleging  property  in  Horwitz. 
Upon  these  pleas  issues  were  formed.  Three  trials  have  been 
had  in  the  court  below,  the  first  resulting  in  favor  of  the 
defendant,  and  the  second  and  third  in  favor  of  the  plaintiff. 
From  the  judgment  rendered  on  the  last  trial  the  defendant 
took  this  appeal. 

The  bill  of  exceptions  fails  to  state  that  it  contains  all  the 
evidence  given  upon  the  trial,  but  it  seems  the  plaintiff  claims 
to  have  purchased  the  goods  in  controversy  from  Horwitz,  and 
the  defendant  insists  the  sale  by  Horwitz  to  the  plaintiff  was 
fraudulent,  as  to  the  creditors  of  Horwitz,  and  therefore  the 
goods  were  subject  to  seizure  under  the  writ  of  attachment 
mentioned  in  the  third  plea. 

On  the  trial  the  plaintiff  introduced  in  evidence  the  deposi- 
tion of  John  Horwitz,  who  appeared  to  be  the  person  who  sold 
the  goods  to  the  plaintiff.  Among  other  questions,  this  wit« 
ness  was  asked  by  the  plaintiff',  whether  his  sale  to  the  plaintiff 


1866.]  Miner  v.  Phillips.  125 

Statement  of  the  case. 

was  made  in  good  faith.  The  defendant  objected  to  the  ques- 
tion, but  the  court  allowed  the  witness  to  answer  it,  when  he 
said  it  was  made  in  good  faith. 

In  the  deposition  of  one  May  berg,  taken  on  behalf  of  the 
defendant,  the  witness  is  asked  to  state  the  circumstances  con- 
nected with  the  sale  by  Horwitz  to  Phillips.  He  answered 
that  Horwitz  made  a  pretended  sale  of  the  goods  to  Phillips ; 
that  he  talked  to  Horwitz  about  it,  asked  him  how  he  came  to 
transfer  his  stock  to  Phillips,  a  man  without  means  and  of  not 
good  reputation.  Horwitz  replied  to  the  witness,  that  he  was 
afraid  his  creditors  would  come  on,  and  he  sold  out ;  that  Phil- 
lips had  paid  him  nothing,  but  expected  some  money  from 
Europe.  These  statements  of  Horwitz,  made  after  his  sale  to 
the  plain tiif,  were,  on  motion  of  the  latter,  excluded  from  the 
jury,  and  the  defendant  excepted. 

On  the  cross-examination  of  Horwitz,  who  was  introduced 
by  the  plaintiff,  the  defendant  asked  the  witness  whether  he 
did  not  tell  Hellman  that  he  sold  out  to  avoid  being  troubled 
by  his  creditors,  to  which  the  witness  answered,  that  he  had 
not  seen  Hellman  since  he  sold  out.  The  object  of  this  ques- 
tion was  to  lay  the  foundation  for  contradicting  the  witness 
by  other  testimony,  and  thereby  impeach  him. 

An  objection  is  made  to  the  statement  of  a  witness,  J.  P. 
Bohanon,  in  regard  to  a  notice  he  saw  in  a  newspaper.  The 
deposition  of  this  witness  was  taken  on  behalf  of  the  plaintiff, 
and  the  force  of  the  objection  will  be  seen  by  reference  to  a 
portion  of  the  testimony  of  the  witness,  which  is  as  follows : 

Q.  Do  you  know  the  parties  in  this  suit,  or  either  and  which 
of  them ;  and  how  long  have  you  known  them  respectively  ? 
A.  I  know  Phillips  ;  he  was  here  in  the  spring  of  1861 ;  I  was 
acquainted  with  him  before  that,  but  cannot  state  how  long.  I 
have  no  acquaintance  with  the  defendant. 

Q.  State  what  business  he  was  engaged  in  when  you  knew 
him,  and  where  ?  A.  He  did  not  seem  to  be  engaged  in  busi- 
ness when  I  first  knew  him,  he  came  to  Anna,  apparently  on  a 
visit ;  he  seemed  to  be  a  man  of  leisure  ;  saw  him  spend  a  good 
deal  of  his  time  about  the  streets. 
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Q.  State  if  you  know  of  his  being  engaged  in  business  at 
Anna  ;  and  if  so,  what  kind  of  business,  and  how  long  ?  A. 
He  was  selling  goods  there,  as  I  understood  it,  as  to  the  length 
of  time,  I  cannot  say  for  certain  ;  (it  seems  to  me  from  my  best 
recollection,  from  the  time  I  saw  the  notice  in  the  Union 
County  Record,  it  was  two  or  three  weeks ;  I  saw  a  notice  of 
the  change  of  ownership  in  the  Union  County  Record,  a  paper 
published  in  this  county.) 

Q.  State,  if  you  know,  whom  Phillips  purchased  said  goods 
of,  or  who  was  in  possession  of  them  prior  to  the  time  referred 
to  in  your  last  answer  %  A.  Prior  to  that  time  John  Horwitz 
was  in  possession  of  them  ;  as  to  the  purchase,  I  know  nothing 
only  from  what  the  parties  told  me  and  what  I  saw  in  the  paper. 

Q.  State,  if  you  know,  where  John  Horwitz  was  after  you 
saw  the  notice  in  the  paper,  and  what  business  he  was  engaged 
in  during  the  two  or  three  weeks  referred  to  above?  A.  John 
Horwitz  was  there  a  part  of  the  time  ;  he  went  off  somewhere, 
I  know  not  where  ;  I  do  not  know  what  lie  was  doing.  It 
seems  to  me  that  during  that  time  there  were  some  hides  lying 
there ;  whether  he  shipped  them  or  not,  I  do  not  recollect. 

Q.  How  far  do  you  reside  from  the  store  occupied  by  Phil- 
lips ;  and  what  business  were  you  engaged  in  at  that  time  ?  A. 
My  business  place  was  about  125  yards  from  the  store  that 
Phillips  was  in;  I  was  acting  as  justice  of  the  peace,  and 
selling  goods. 

Q.  State,  if  you  did  any  business  in  the  way  of  collecting 
for  Phillips,  if  so,  state  what  accounts  ?  A.  My  recollection  is 
that  John  Horwitz  commenced  a  suit  against  Peter  Simmer- 
man,  and  Horwitz  directed  me  when  the  money  was  collected 
to  pay  it  to  Phillips  ;  I  think  they  finally  compromised,  and 
Horwitz  or  Phillips  got  the  money  ;  I  don't  recollect  which  ;  I 
was  owing  Horwitz  a  little  and  he  directed  me  to  pay  it  to  old 
man  Phillips  ;  that  was  after  I  had  understood  that  Horwitz 
had  sold  out  to  Phillips. 

Q.  Do  you  know  of  Phillips  acting  as  clerk  for  Horwitz  at 
any  time  before  he  sold  out  to  him?  A.  I  have  seen  Phillips 
there ;  I  do  not  know  that  he  was  clerking;  I  saw  him  behind 
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the  counter ;  he  seemed  to  be  somewhat  related  or  an  acquaint- 
ance of  Horwitz. 

Q.  How  long  before  you  saw  the  article  in  the  paper  was  it 
that  you  saw  Phillips  behind  the  counter  ?  A.  I  could  not  say 
whether  it  was  before  or  after. 

Q.  State  whether  you  were  frequently  in  the  store  while 
John  Horwitz  was  doing  business ;  and  if  he  had  any  clerks, 
state  who  they  were.  A.  I  was  there  a  few  times.  Mr.  Bris- 
bin  was  a  clerk  there  a  while.  I  don't  know  whether  for  John 
or  Harry  —  don't  know  what  the  style  of  the  firm  was.  When 
Harry  was  in  it,  there  was  a  Dutchman  there  who  was  some 
kind  of  an  outside  clerk. 

Q.  What  has  become  of  the  Union  County  Record  f  A. 
The  last  I  heard  of  its  editor,  he  went  to  Minnesota. 

Q.  Have  you  made  a  search  for  a  copy  of  the  paper  contain- 
ing a  notice  referred  to  in  your  former  answer  ?  A.  I  have, 
but  did  not  find  it. 

Q.  Will  you  state  the  substance  of  that  article  as  near  as 
you  can  ?  A.  The  notice  was  in  the  usual  form  where  parties 
give  notice  that  they  have  sold  out ;  and  also  authorized  Phil- 
lips to  settle  the  accounts. 

Q.  State  what  became  of  the  stock  of  goods  after  Phillips 
had  been  in  possession  two  or  three  weeks.  A.  The  goods 
were  attached  by  some  one,  —  I  don't  remember  his  name, — 
and  the  sheriif  sold  them,  I  think  during  the  time  Phillips  was 
there.  I  saw  some  boxes  said  to  contain  goods,  about  the  store 
door,  with  some  skins. 

Q.  How  long  before  the  goods  were  attached,  did  you  see 
the  boxes  ?  A.  I  could  not  say  exactly  ;  to  the  best  of  my 
recollection  it  was  a  few  days  before. 

No  objection  was  taken  to  this  evidence  in  the  court  below. 

On  the  trial,  the  defendant  read  the  deposition  of  Benedict 
Frenkel.     His  testimony,  in  part,  is  as  follows  : 

Q.  Do  you  know  the  parties  in  this  suit,  or  either  and  which 
of  them  ;  and  how  long  have  you  known  them  respectively ;  and 
do  you  know  Joseph  Horwitz  ;  and  when,  where  and  how  long? 
A.  I  am  not  acquainted  with  the  parties  in  this  suit ;  I  know 
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Phillips  by  reputation ;  I  am  acquainted  with  Joseph  Horwitz — 
have  known  him  since  March,  1860,  at  Cincinnati ;  I  have 
known  him  since  that  time,  as  he  came  to  Cincinnati  to  buy 
goods ;  he  kept  store  in  Anna,  Illinois. 

Q.  State  if  you  know  the  circumstances  attending  a  pre- 
tended sale  of  merchandise  by  Horwitz  to  Phillips;  when  and 
where  did  it  occur ;  was  any  consideration  paid ;  what  became 
of  the  merchandise  sold  ;  and  also  state  whether  Phillips  is,  or 
was  at  the  time  of  said  pretended  sale,  personally  responsible 
for  any  sum  ?  A.  Phillips  was  clerk  for  Horwitz  at  Anna,  and 
pretended  to  buy  him  out  about  a  year  ago ;  there  was  no  con- 
sideration paid  to  my  knowledge;  what  was  left  at  Anna  in  the 
hands  of  Phillips  was  attached  by  our  firm  and  Frenkel  &  Co., 
for  a  debt  of  Horwitz,  and  the  goods  sold  by  sheriff,  and  pro- 
ceeds paid  to  us.  Other  parts  of  the  stock  were  shipped  by 
Horwitz  to  different  places,  and  were  in  those  places  attached 
by  other  creditors ;  he  had  no  reputation  for  responsibility,  had 
been  a  clerk  and  never  pretended  to  have  any  money. 

Q.  State  if  Horwitz  was  indebted  to  you  at  the  time  of  said 
pretended  sale,  and  whether  in  following  up  your  claim  against 
Horwitz  you  learned  any  thing  of  the  transactions  or  sale  be- 
tween Horwitz  and  Phillips  tending  to  show  fraud?  A.  Hor- 
witz was  indebted  to  our  firm  and  Frenkel  &  Co.,  in  seventeen 
or  eighteen  hundred  dollars ;  we  attached  Horwitz's  stock 
which  was  at  Anna,  Illinois  ;  he  was  indebted  to  Aub,  Frenkel 
&  Co.,  at  the  time  of  the  pretended  sale,  in  $1,739  T2-0#o  ;  we 
learned  that  he  had  made  a  pretended  sale  to  Phillips,  and 
attached  the  stock  in  the  hands  of  Phillips  at  Anna,  and  some 
eighty  dollars  in  the  drawer,  sustained  the  attachment  and 
made  thereon  clear  $1,000.  Phillips  litigated  the  claim  in  two 
courts.  We  could  not  believe  that  was  all  the  stock  of  Hor- 
witz, and  discovered  that  he  had  shipped  goods  to  other  places 
which  were  attached  by  other  creditors. 

The  statements  of  the  witness  in  relation  to  suing  out  an 
attachment  against  Horwitz  and  levying  the  same  on  the  goods 
in  controversy,  were  excluded,  on  motion  of  the  plaintiff,  and 
the  defendant  excepted. 
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This  partial  statement  of  the  case  will  present  the  questions 
decided  by  the  court. 

Messrs.  Leland  &  Blanohard  and  Mr.  E.  A.  Small,  for  the 
appellant. 

Mr.  L.  Shissler;  Mr.  M.  Y.  Johnson  and  Mr.  W.  E.  Ives, 

for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

The  grounds  relied  upon  for  a  reversal  in  this  case  are,  the 
admission  of  improper,  and  the  rejection  of  proper,  evidence ; 
that  the  finding  of  the  jury  is  not  sustained  by  the  testimony ; 
and  overruling  the  motion  for  a  new  trial.  This  was  the  third 
trial  in  the  court  below,  the  first  of  which  resulted  in  favor  i 
appellant  and  the  other  two  in  favor  of  appellee.  The  tran- 
script fails  to  show  that  it  contains  all  of  the  evidence  on  the 
trial  in  the  court  below.  The  practice  is  long  and  well  settled 
in  this  court,  that,  where  a  bill  of  exceptions  fails  to  show  that 
it  contains  all  the  evidence  in  the  case,  this  court  will  not 
examine  whether  the  evidence  it  does  contain  supports  the 
verdict.  It  is  for  the  reason,  the  presumption  will  be  indulged, 
that  there  was  other  proof,  and  that  it  was  sufficient  to  sustain 
the  finding.  On  error,  it  is  for  the  plaintiff  to  overcome  the 
presumption  that  the  judgment  of  the  court  below  is  correct. 
He  must  show  error  that  vitiates  the  judgment,  or  he  must 
fail. 

We  cannot,  for  the  same  reason,  review  the  decision  of  the 
court  refusing  to  grant  a  new  trial.  The  judge  who  tried  the  case, 
having  heard  all  of  the  evidence,  is  presumed  to  have  decided 
the  motion  in  view  of  all  the  proof  adduced  on  the  trial,  and  it 
must  be  presumed  that  his  decision  is  correct,  until  error  is  shown. 
The  bill  of  exceptions  not  stating  that  it  contains  all  of  the 
evidence,  we  cannot  disturb  the  verdict  on  the  evidence  it  does 
contain,  even  if  it  was  insufficient.  ISTor  can  we  perceive  any 
error  in  giving  the  instructions.  They  should  always  be  given 
0  —  42d  III. 
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in  reference  to  the  evidence  in  the  case.  On  one  state  of  facts 
as  disclosed  by  the  testimony,  an  instruction  would  be  strictly 
proper,  while  on  another  state  of  facts  it  would  be  improper, 
as  calculated  to  mislead  the  jury.  It  is,  therefore,  unnecessary 
to  consider  the  instructions  unless  we  had  all  the  evidence 
before  us  upon  which  they  were  based.  We  cannot  perceive 
from  this  record  that  the  court  below  erred  in  overruling  the 
motion  for  a  new  trial. 

The  declarations  of  Horwitz,  made  after  the  sale,  were  prop- 
erly excluded.  It  has  been  repeatedly  determined  by  this  court, 
and  in  accordance  with  the  well  established  rules  of  evidence, 
that  the  declarations  or  admissions  of  the  vendor,  after  he  has 
sold  the  property,  cannot  be  received  to  defeat  the  vendee's 
title.  And  it  is  for  the  obvious  reason  that  there  is  then  no 
privity  existing  as  to  the  parties  or  the  title.  His  declarations, 
made  after  the  sale,  in  reference  to  the  property  or  the  sale,  are 
no  more  binding  upon  the  vendee  than  are  those  of  any  stranger 
to  the  transaction.  After  the  sale  was  consummated,  the  vendor 
became  a  stranger  to  the  title  for  all  purposes,  and  his  statements 
then  made,  in  reference  to  the  intentions  of  the  parties  in  mak- 
ing the  sale,  are  not  evidence  against  the  vendee,  and  the  court 
below  did  right  in  excluding  them  from  the  jury. 

The  record  in  this  case  fails  to  show,  that  the  proper  founda- 
tion was  laid  to  impeach  John  Horwitz,  by  contradicting  his  evi- 
dence. The  question  propounded  to  him  was,  whether  he  told 
Hellman  that  he  had  sold  out  to  avoid  trouble  with  his  credit- 
ors. There  was  neither  time  nor  place  named,  or  any  other 
circumstance  referred  to,  calculated  to  direct  the  attention  of 
the  witness  to  the  conversation  about  which  the  inquiry  is  made. 
Until  this  was  done,  the  law  will  not  permit  a  witness  to  be 
contradicted.  This  would  be  permitting  a  witness  to  be  en- 
trapped, when  the  law  requires  that  he  should  be  treated  fairly 
If,  after  his  attention  has  been  particularly  called  to  the  con 
versation,  in  which  the  statement  is  supposed  to  have  been 
made,  and  the  witness  denies  making  the  statement,  then  he 
may  be  contradicted.  This  was  not  done,  and  the  court  decided 
correctly  in  not  permitting  Hellman  to  answer  the  question. 
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It  is  urged  that  the  court  below  permitted  Horwitz  to  answer, 
that  the  sale  was  made  in  good  faith,  without  stating  the  par- 
ticular  terms  of  the  sale.  No  objection  is  perceived  to  the 
question  or  the  answer.  If  desired,  the  opposite  party  had  the 
right,  on  cross-examination,  to  ascertain  all  the  particulars  of 
the  transaction,  and  thus  show,  if  he  could,  that  the  sale  was 
fraudulent.  This  is  the  usual  practice,  and  we  cannot  perceive 
that  it  can  work  any  hardship.  It  is  generally  recognized  as 
correct  practice  to  ask  general  questions  of  this  character, 
leaving  the  other  side  to  call  for  details  and  the  collateral  cir- 
cumstances of  the  transaction. 

There  was  no  exception  taken  to  what  the  witness  said  in 
reference  to  the  notice  published  in  the  newspaper.  That  being 
the  case,  error  cannot  be  assigned  on  the  admission  of  that  evi- 
dence. But,  it  seems,  the  witness  only  referred  to  the  fact  of 
seeing  the  notice,  for  the  purpose  of  fixing  a  date.  He  was 
asked  if  he  knew  of  Phillips  being  engaged  in  business,  and  the 
length  of  time.  In  answering  the  question,  to  fix  the  period 
and  to  refresh  his  memory,  he  referred  to  the  notice  in  the 
newspaper.  The  answer  does  not  seem  to  contain  any  thing 
prejudicial  to  the  opposite  party.  The  witness  had  the  right 
to  refresh  his  memory  by  referring  to  this  or  any  other  paper, 
and  he  did  so  in  this  case  to  ascertain  the  length  of  time  Phillips 
had  been  in  business.  There  was  no  error  in  permitting  the 
witness  to  answer  the  question  in  the  manner  he  did. 

The  fact,  that  other  creditors  had  sued  out  attachments,  is 
not  evidence  of  fraud.  To  so  hold,  would  enable  creditors,  in 
any  case,  to  defeat  the  fairest  transaction,  and  a  sale  made  in 
the  utmost  good  faith.  It  would  only  be  necessary  for  one 
creditor  to  sue  out  an  attachment,  and  for  other  creditors  to 
prove  that  fact,  to  establish  a  fraud  that  would  impeach  the 
fairest  sale  that  could  be  made.  This  is  not  the  law.  It  is 
impossible,  that  strangers  to  the  transaction  can  do  any  act 
that  can  in  the  least  affect  the  purchaser's  rights  after  he  has 
hona  fide  acquired  title  to  the  property.  Inasmuch  as  such 
proof  is  inadmissible  to  prove  fraud,  it  makes  no  difference 
whether  the  offer  was  made  to  prove  it  by  oral  or  record  evi- 
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deuce,  as  in  either  case  it  should  be  rejected.     The  mode  of 
proof  could  not  affect  the  right. 

We  are  unable  to  perceive  any  error  in  this  case  requiring 
the  reversal  of  the  judgment  of  the  court  below,  and  it  must 
therefore  be  affirmed. 

Judgment  affirmed. 


The  Chicago  and  Alton  Railroad  Company 

v. 
Polly  Ann   Scott. 

1.  Carriers  of  goods  —  whether  they  should  give  notice  to  the  owner  or 
consignee,  of  the  arrival  of  the  goods.  It  lias  been  held  that  carriers  by  rail- 
road are  neither  bound  to  deliver  the  goods  carried,  to  the  consignee  person- 
ally, nor  to  give  notice  of  their  arrival,  to  discharge  their  liability  as  carriers  ; 
and  while  the  better  rule  would  seem  to  be,  that  the  owner  or  consignee 
should  be  notified  of  their  arrival,  at  the  earliest  practicable  moment,  yet  the 
rule  is  settled  that  such  notice  is  not  necessary. 

2.  Same  —  what  they  may  do  with  the  goods  on  their  arrival.  When  the 
goods  have  reached  their  destination,  if  the  consignee  is  not  present  to  receive 
them,  the  carrier  may  store  them  safely  in  a  suitable  warehouse,  to  await  the 
demand  of  the  consignee. 

3.  Same  —  when  the  liability  of  the  carrier  terminates.  When  the  gooda 
are  thus  stored,  the  duty  and  liability  of  the  railroad  as  a  common  carrier 
terminates,  and  that  of  the  warehouseman  begins. 

4.  Same  —  when  the  liability  of  the  carrier  becomes  changed  to  that  of  ware- 
liouseman.  If  the  goods  are  stored  in  a  warehouse  owned  by  the  carrier,  his 
liability  as  carrier  changes  to  that  of  a  warehouseman.  The  consignee  not 
being  present  on  the  arrival  of  the  goods,  to  take  them  into  his  own  control, 
the  presumption  is,  that  he  has  elected  to  permit  them  to  be  stored  by  the 
company,  to  be  held  as  warehousemen,  or  keepers  for  hire. 

5.  Warehousemen  —  degree  of  care  required  of  them.  When  the  carrier 
assumes  the  new  duties  of  warehouseman,  he  is  bound  to  ordinary  care  and 
diligence  in  the  preservation  of  the  property. 

6.  The  building  in  which  the  goods  are  stored  must  be  a  safe  one  ;  a  fire- 
proof building  is  not  required,  but  it  must  be  safe.  It  should  be  ur  t lie 
charge  of  careful  and  competent  servants,  and  in  case  of  threatened  .  —  „-*■ 
from  fire  in  the  vicinity,  ordinary  diligence  must  be  used  to  remove  the  prop- 
erty to  a  safe  place. 
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7.  Same  —  what  constitutes  ordinary  care  and  diligence.  Ordinary  diligence 
is  such  diligence  as  men  of  common  prudence  usually  exercise  about  their  own 
affairs,  and  ordinary  care  is  such  care  as  every  prudent  man  takes  of  his  own 
goods.     These  are  facts,  to  be  determined  in  each  case  by  the  jury. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

On  the  11th  day  of  October,  1865,  the  appellee  delivered  to 
the  appellant,  in  Springfield,  twenty-seven  sacks  of  wool,  to  be 
transported  by  appellant's  railroad  to  Chicago.  The  wool  was 
consigned  to  Pixley,  Hall  &  Liverraore,  commission  merchants, 
in  Chicago.  The  wool  reached  Chicago  on  the  13th  day  of 
October,  and  on  the  14th  day  of  that  month  was  stored  by  the 
appellant  in  its  depot,  to  await  the  order  of  the  consignees. 
On  the  16th  day  of  October,  about  six  o'clock  in  the  evening, 
a  fire  broke  out  in  a  feed  mill,  unconnected  with  the  depot, 
and  on  the  opposite  side  of  the  street,  which  within  half  an 
hour's  time  communicated  itself  to  the  depot,  and  consumed  it 
with  its  contents.  An  action  was  thereupon  commenced  by 
the  appellee  to  recover  the  value  of  the  wool,  of  the  appellant, 
and,  upon  the  trial,  the  jury  found  for  the  appellee,  and,  a 
motion  for  a  new  trial  made  by  the  appellant  being  overruled, 
this  appeal  was  taken. 

The  particular  facts  upon  which  the  liability  of  the  company 
depends,  are  set  forth  in  the  opinion  of  the  court. 

Mr.  A.  "W.  Church,  for  the  appellant. 

The  appellant  having  transported  the  wool  in  the  declaration 
mentioned,  to  Chicago,  and,  upon  its  arrival  no  one  being 
present  to  receive  it,  having  stored  it  in  its  warehouse  to  await 
the  order  of  the  consignee,  held  it  thereafter  as  a  gratuitous 
bailee,  and  was  liable  for  its  loss  only  in  case  of  gross  negli- 
gence. 

The  contract  for  the  carriage  of  the  goods  was  terminated  by 
their  arrival  in  the  city  of  Chicago,  and  their  storage  in  the 
appellant's  depot.    Upon  this  point  there  can  be  no  doubt.    It  is 


L34  Chicago  and  Altcl  R  11.  Co.  v.  Scott.      [April  T., 

Brief  for  the  Appellant. 


too  well  settled  to  admit  of  question.  Richards  v.  The  M.  S. 
&N.  l.R  R.,  20  111.  404 ;  Porter  v.  The  Chi.  &  R.  L  R.  R. 
Co.,  id.  407. 

It  is  contended,  however,  by  the  appellee,  that  the  price  paid 
for  the  carriage  of  the  goods  furnished  a  consideration  also  for 
an  implied  agreement  on  the  part  of  the  carrier  to  keep  the 
goods  safely  for  a  reasonable  time  until  they  could  be  called  for 
bp  the  consignee,  and  that  during  that  time  the  appellant  was 
charged  with  the  duties  and  liabilities  of  a  warehouseman  for 
hire. 

In  support  of  this  position  the  appellee's  counsel  rely  upon  a 
dictum  in  the  case  of  The  Norway  Plains  Company  v.  The 
Boston  and  Maine  Railway,  1  Gray,  263,  where  it  is  stated 
that  the  contract  for  carriage  implies  also  an  undertaking  on 
the  part  of  the  carrier,  that,  if  the  consignee  is  not  ready  to 
take  them,  he  will  place  them  securely  and  keep  them  safely  a 
reasonable  time,  ready  to  be  delivered  when  called  for ;  that 
though  there  be  no  separate  contract  for  storage,  yet  the  freight 
fixed  by  the  company  to  be  paid  as  a  compensation  for  the 
whole  service  is  paid  as  well  for  the  temporary  storage  as  for 
the  carriage.  It  will  be  observed,  however,  that  the  point 
which  we  are  discussing  was  not  raised  in  the  above  case. 
The  railway  company  were  sued  as  common  carriers  for  the 
loss  of  the  goods,  and  the  question  decided  was  whether  its  lia- 
bility as  a  common  carrier  for  their  safety  continued  after  the 
arrival  of  the  goods  at  their  place  of  destination.  No  point 
was  made  upon  the  liability  of  the  defendant  as  warehouser, 
and  the  question  whether  the  company  in  such  case  was  a 
gratuitous  bailee,  was  not  raised. 

The  same  may  be  said  of  the  case  of  Thomas  v.  The  Boston 
and  Providence  Railway,  10  Mete.  472,  which  decided  merely 
that  where  suitable  warehouses  are  provided,  and  the  goods 
which  are  not  called  for,  on  their  arrival,  are  unloaded  and 
stored  safely  in  such  warehouses,  the  duty  of  the  proprietors  as 
common  carriers  is  terminated. 

As  this  court  cite  with  approval  the  dictum  in  the  case  in  1 
Gray,  in  deciding  the  case  of  Porter  v.  The  Chicago  and  Rock 
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Island  R.  R.   Co.,  20  111.  407,  we  propose  on  the  part  of  the 
appellant  to  show  that  it  is  not  supported  by  precedent. 

Says  Mr.  Angell,  in  discussing  this  question  :  "  A  common 
carrier,  therefore,  when  his  responsibility  as  such  is  thus 
changed  to  that  of  a  warehouseman,  is  in  the  same  situation  as  if 
he  had  offered  to  deliver  the  goods  at  the  residence  of  the  con- 
signee ;  that  is,  he  has  fulfilled  his  contract  as  a  carrier,  and  if 
the  hire  is  not  paid,  he  is  not  bound  to  part  with  the  possession 
of  the  goods,  but  he  may  lawfully  take  them  back  to  his  ware- 
house or  place  of  business,  and  he  holds  them  thenceforward 
not  as  a  common  carrier,  but  as  a  bailee  for  hire,  or  if  by 
agreement,  he  is  not  to  charge  warehouse  rent,  as  a  gratuitous 
bailee."  Angell  on  Carriers,  §§  304,  320. 

Mr.  Parsons,  in  his  work  on  contracts,  uses  the  following 
language  :  "  As  the  carrier  is  bound  to  deliver  the  goods,  so 
the  owner  is  bound  to  receive  and  remove  them,  and  to  pay  the 
freight  for  them ;  and  if  the  carrier  is  warranted  in  delivering 
the  goods  by  keeping  them  at  his  own  office  or  warehouse  and 
giving  notice,  and  if  he  has  given  such  notice  and  the  owner 
delays  more  than  a  reasonable  time  to  take  them,  they  are  no 
longer  at  the  risk  of  a  carrier  as  a  carrier,  but  as  a  mere  deposi- 
tary, gratuitously,  when  he  is  bound  only  to  use  slight  care,  and 
liable  only  for  gross  negligence,  or  for  compensation,  when  he 
is  bound  to  ordinary  care  and  is  liable  for  ordinary  neglect, 
according  to  the  circumstances.  So,  if  the  freight  be  not  paid 
and  the  carrier  retains  the  goods  therefor,  they  are  not  at  his 
risk  as  carrier,  but  as  a  warehouseman  or  gratuitous  bailee." 
2  Parsons  on  Contracts,  book  3,  p.  199,  5th  edition. 

This  very  question  has  been  fully  discussed  by  the  Supreme 
Court  of  New  Hampshire,  and  it  was  there  held,  that,  where 
goods  have  arrived  at  their  destination  and  been  stored  by  the 
carrier  without  further  charge  for  such  service,  they  are  held  by 
the  carrier  merely  as  gratuitous  bailees.  Smith  v.  Nashau  and 
Lowell  R.  R.  Co.,  7  Foster,  86 ;  see,  also,  Young  v.  Smith,  3 
Dana,  91 ;  Garside  v.  The  Trent  and  Mersey  Nav.  Co.,  4  T.  R. 
581 ;  Morris  eft  Essex  R.  R.  Co.  v.  Ayres,  5  Dutcher,  393  ;  see, 
also,  Storr  v.   Crawley,  McClell.  &  You.  136 ;   Senator  Ver- 
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planck's  opinion  in  Powell  v.  Myers,  26  Wend.  597 ;  In  re 
Webb,  8  Taunt.  (4  E.  C.  L.)  449.  The  position  of  the  appellee 
that  the  contract  for  carriage  includes  also  an  agreement  to 
keep  the  goods  safely  a  reasonable  time  after  their  arrival  can- 
not, we  think,  be  successfully  maintained.  This  court  has 
expressly  decided  that  the  carrier  has  a  right  to  charge  storage. 
III.  Cent.  R.  E.  Co.  v.  Evans,  20  111.  29 ;  Richards  v.  M.  S. 
&  JV.  I.  R.  R.  Co.,  id.  404.  And  if  he  charges  storage  for  the 
goods  he  is  to  be  considered  a  bailee  for  hire  with  the  ordinary 
responsibilities  of  such  bailees.  If,  having  a  right  to  charge 
storage,  it  is  his  custom  to  charge  none,  then'  he  becomes  a 
mere  depositary,  a  gratuitous  bailee,  liable  for  gross  negligence 
only,  and  not  responsible  to  the  owner  of  the  goods  if  he  takes 
the  same  care  of  them  that  he  does  of  his  own.  We  think, 
therefore,  that  in  deciding  that  the  compensation  paid  for  the 
carriage  of  the  goods  included  also  a  consideration  for  their 
temporary  storage  at  the  end  of  the  route,  thus  rendering  the 
appellant  a  warehouseman,  for  hire,  was  error  in  the  court 
below,  such  as  to  entitle  the  appellant  to  a  new  trial  of  this 
case. 

Mr.  B.  D.  Mageudee,  for  the  appellee. 

The  liability  of  the  railroad,  in  this  case,  is  that  of  a  ware- 
houseman for  hire.  The  payment  of  freight  for  the  carriage  of 
the  goods  from  Springfield  to  Chicago,  included  payment  for 
their  storage  for  a  reasonable  time  in  the  warehouse  of  the  com- 
pany, after  their  arrival  in  Chicago.  In  this  case  the  contract 
to  carry  and  to  store  after  the  carriage  was  ended,  in  considera- 
tion of  the  payment  of  freight,  was  mutually  beneficial  to  the 
bailor  and  the  bailee.  The  Norway  Plains  Company  v.  Boston 
&  Maine  Railway,  1  Gray,  263  ;  Porter  v.  The  Chicago  <&  R. 
I  R.  R.  Co.,  20  111.  407 ;  Thomas  v.  Boston  <&  Providence  R. 
R.  Corp.,  10  Mete.  472;  Angell  on  Carriers,  §  303. 

Consequently,  the  railroad  company,  being  a  warehouseman 
for  hire,  was  bound  to  exercise  ordinary  diligence  in  the  care 
of  the  wool  in  controversy  in  this  suit,  while  it  remained  in  the 
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company's  warehouse.  Angell  on  Carriers,  §  45  and  note ;  id. 
§  75. 

That  may  be  said  to  be  ordinary  diligence,  in  the  sense  of  the 
law,  which  men  of  common  prudence  generally  exercise  about 
their  own  affairs.  Ordinary  care  is  such  as  every  prudent  man 
commonly  takes  of  his  own  goods.  Angell  on  Carriers,  §§  7,  11, 
and  note  to  45. 

Whether  or  not  the  railroad  company  has  exercised  ordinary 
diligence  or  been  guilty  of  ordinary  negligence  in  this  case  is  a 
question  of  fact,  to  be  determined  by  the  jury,  upon  a  view  of 
all  the  facts  and  circumstances  in  the  case.  Angell  on  Carriers, 
§§  7, 11. 

The  law  requires  that  the  warehouse,  in  which  the  company 
stores  its  freight,  shall  be  a  safe  and  secure  place.  Thomas  v. 
Boston  dk  Providence  R.  R.  Corp.,  10  Mete.  472 ;  Angell  on 
Carriers,  §  303 ;  Illinois  Central  R.  R.  Co.  v.  Alexander,  20 
111.  29;  Porter  v.  Chicago  <&  Rock  Island  R.  R.  Co.,  id. 
411 ;  Norway  Plains  Co.  v.  Boston  &  Maine  Railway,  1 
Gray,  263 ;  24  111.  469. 

The  law  required  of  the  company,  that  they  should  store  the 
wool  in  question  under  the  charge  of  careful  and  competent 
servants.  Porter  v.  Chicago  and  Rock  Island  R.  R.  Co.,  20 
111.  407,  and  cases  there  cited. 

The  law  required  of  the  company,  that  they  should  make  an 
effort  to  save  the  goods  in  this  warehouse. 

As  appears  from  section  58  of  Angell  on  Carriers  (2d  ed.), 
and  also  from  the  case  of  Powers  v.  Mitchell,  3  Hill  (N.  Y.)  545, 
a  warehouseman  had  certain  goods  belonging  to  another,  in  his 
warehouse.  The  warehouse  and  its  contents  were  destroyed  by  a 
sudden  freshet.  The  warehouseman  was  only  excused  from  his 
liability  to  the  owner  of  the  goods,  because  "  every  exertion  was 
made  by  the  defendant's  servants  to  save  the  goods  from  injury." 

Mr.  George  F.  Bailey,  on  the  same  side,  cited  Porter  v. 
The  Chicago  and  Rock  Island  Railroad  Company,  20  111.  407 ; 
The  Norway  Plains  Company  v.  Boston  and  Maine  Railway, 
1  Gray,  263  ;  Thomas  v.  Boston  and  Providence  Railroad 
Corporation,  10  Metcalf,  472. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  wool  which  was  destroyed  was  placed  on  appellant's 
cars  at  Springfield,  on  the  eleventh  day  of  October,  to  be  car- 
ried to  Chicago,  a  distance  of  about  one  hundred  and  eighty 
miles,  ordinarily  run  by  freight  trains  in  ten  hours.  It  must 
have  reached  Chicago  at  farthest  on  the  twelfth,  and  was  then 
suffered  to  remain  on  the  track  in  the  car  until  the  fourteenth, 
when  it  was  placed  in  a  building  used  by  appellants  as  a  ware- 
house, in  which  it  was  consumed  by  fire  on  the  evening  of  the 
sixteenth.  This  court  said  in  the  case  of  Porter  v.  The  Chicago 
and  Rock  Island  R.  R.  Co.,  20  111.  407,  that  carriers  by  rail- 
road were  neither  bound  to  deliver  the  goods  carried,  to  the 
consignee  personally,  nor  to  give  notice  of  their  arrival,  to  dis- 
charge their  liability  as  carriers.  But  they  must  take  proper 
care  of  the  goods  by  safely  storing  them,  or  by  some  other  act. 
When  the  articles  have  reached  their  destination  and  have  been 
removed  and  stored  in  a  warehouse,  owned  by  the  carrier  or  by 
some  other  party,  the  duty  of  the  carrier  is  terminated,  and, 
if  the  carrier  be  the  owner  of  the  building  in  which  the  goods 
are  stored,  his  liability  changes  to  that  of  a  warehouseman. 
And  in  the  same  case,  we  say,  when  the  goods  have  then 
reached  their  destination,  the  owner  or  consignee  by  the  use  of 
diligence  may  be  there  to  receive  them  and  take  them  into  his 
own  control,  and  failing  to  do  so,  the  presumption  should  be 
that  he  has  elected  to  permit  them  to  be  stored  by  the  company, 
to  be  held  as  warehousemen  or  keepers  for  hire.  The  goods 
are  then  placed  in  precisely  the  same  situation  as  goods  in  any 
other  warehouse,  and  the  owner  has  the  same  opportunity  to 
establish  the  liability  of  the  company  in  their  new  capacity  of 
warehousemen,  as  he  would  have,  in  any  other  case  of  a  ware- 
houseman. 

On  reflection,  it  would  seem,  if  the  carrier  is  not  required  to 
give  notice  to  the  owner  or  consignee  of  the  arrival  of  the  goods, 
he  could  not  know,  by  the  use  of  any  ordinary  diligence,  when 
they  arrived.  Not  knowing  this  important  fact,  he  could  not 
be  there  to  receive  them.     In  this  very  case,  the  goods  being 
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shipped  on  the  eleventh,  a  reasonable  calculation  would  be, 
they  would  reach  Chicago  on  the  next  day ;  but,  as  every  one 
knows,  who  has  transacted  business  with  railroads,  as  carriers 
of  goods,  no  calculation  can  be  made  when  they  will  deliver 
what  they  have  received.  A  better  rule  would  seem  to  be, 
that  the  owner  or  consignee  should  be  notified  of  their  arrival 
at  the  earliest  practicable  moment,  after  which,  if  not  removed 
by  the  owner  or  consignee,  they  might  be  regarded  as  at  their 
risk  as  common  carriers  until  they  are  stored,  for  the  goods 
remain  under  the  control  of  the  carrier,  against  whom  the  law 
raises  every  presumption,  and  requires  of  him  the  exercise  of 
the  highest  diligence,  exonerating  him. from  loss  in  no  case, 
except  such  loss  as  might  be  occasioned  by  the  act  of  God  or 
the  public  enemy.  But  the  rule  is  settled,  that  no  notice  is 
necessary  to  the  consignee,  and  if  he  is  not  present  to  receive 
the  goods,  which  he  has  no  means,  by  the  use  of  ordinary 
diligence,  of  knowing  have  arrived,  the  carrier  can  store 
the  goods  safely  in  a  suitable  warehouse,  to  await  the  demand 
of  the  consignee.  When  thus  stored,  the  duty  of  the  railroad 
as  a  common  carrier  terminates,  and  that  of  warehouseman 
begins.  The  warehouse  must  be  a  safe  and  secure  place. 
Thomas  v.  Boston  and  Prov.  R.  R.  Co.,  10  Mete.  472 ;  Angell 
on  Carriers,  §  303 ;  III.  Central  JR.  R.  Co.  v.  Alexander,  20 
111.  29;  Porter  v.  Chi.  and  Rock  Isl.  R.  R.  Co.,  id.  407;  Nor- 
way  Plains  Co.  v.  Boston  and  Maine  Railway,  1  Gray,  263. 

The  first  question  then  to  be  determined  is,  was  this  wool 
stored  in  a  suitable  warehouse  on  its  arrival  at  Chicago  ? 

The  answer  to  this  is  to  be  looked  for  in  the  evidence  in  the 
record,  and  for  an  able  and  careful  analysis  of  it,  and  which  we 
have  tested  by  the  record,  we  are  greatly  indebted  to  one  of 
the  counsel  for  appellee. 

The  weight  of  the  testimony  establishes,  most  clearly,  the 
fact,  that  the  warehouse,  in  which  this  wool  was  stored,  was 
not  safe  or  suitable.  It  was  a  wooden  building,  two  stories 
high  and  about  eighty  by  forty  feet,  originally  built  for  a  coal 
warehouse,  and  so  constructed  that  the  coal  trucks  could  be  run 
from  the  river  side  over  the  street,  and  the  contents  poured 
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down  into  the  building.  The  building  was  tall,  between  six- 
teen and  twenty  feet  from  the  sills  to  the  roof.  It  was  near  a 
feed-mill  worked  by  steam,  where  the  fire  originated,  and 
lumber  was  piled  up  around  it.  The  building  had  nothing  but 
a  shell  roof,  nothing  but  boards  and  shingles,  and  no  floor 
between  the  first  and  second  story,  so  that  there  was  nothing 
between  the  roof  and  the  freight  to  protect  it.  One  witness, 
Harris,  says  "  this  depot  was  a  flash  in  the  pan.  It  was  all 
open." 

Such  a  building,  it  is  evident,  afforded  quite  an  insufficient 
protection  to  freight  stored  in  it,  and  when  we  consider  by 
what  inflammable  materials  it  was  surrounded,  being  located  in 
a  lumber  and  wood-yard,  we  are  satisfied  it  was  not  a  suitable 
or  safe  place  in  which  to  store  valuable  property.  The  liability 
to  take  fire  from  an  adjacent  steam-mill  was  very  great,  and 
the  difficulty  of  extinguishing  it  was  rendered  insurmountable 
by  the  piles  of  lumber  interfering  with  the  movement  of  the 
fire  engines. 

The  whole  evidence  shows  it  was  not  a  fit  building  into 
which  freight  should  be  stored.  A  fire-proof  building  is  not 
required,  but  a  safe  one  is. 

The  next  question  is,  when  the  wool  was  placed  in  this 
insecure  building,  did  the  company  have  a  sufficient  guard  or 
watch,  in  and  about  it  ?  Was  it  under  the  charge  of  careful 
and  competent  servants  ?  The  case  of  Porter  v.  The  Chicago 
and  Rock  Island  R.  R.  Co.,  ante,  and  all  the  other  cases,  pre- 
suppose, when  goods  are  stored,  they  shall  be  under  the  charge 
of  careful  and  competent  servants  of  the  company.  The  evi- 
dence on  this  branch  of  the  case  is  equally  conclusive  as  that 
in  regard  to  the  insecurity  of  the  building.  That  being  so 
very  insecure,  imposed  a  higher  degree  of  vigilance  on  the 
part  of  the  company,  and  they  should  have  added  to  its 
security  by  the  constant  attendance  of  competent  watchmen. 

What  is  the  fact  in  this  case  ?  The  only  watchman  on  the 
premises  was  a  one-armed  man,  and  devoid  of  ordinary  firm- 
ness and  courage,  incapable,  by  his  loss  of  an  important  member, 
to  give  much  aid  in  removing  the  goods,  when  the  fire  took 
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place.  All  the  witnesses  concur  in  saying,  if  there  had  been 
a  competent  watchman  there,  or  men  to  attend  to  the  ware- 
house, with  the  aid  of  outsiders,  who  were  present  in  great 
numbers,  much  of  the  property  might  have  been  saved.  There 
seemed  to  be  no  parties  there  ready  to  save  the  property,  —  not 
one  of  the  railroad  men  to  open  the  doors,  so  that  the  property 
might  be  reached.  The  one-armed  watchman  and  one  Good- 
rich, the  chief  clerk  in  the  freight  office,  were  the  only  employees 
of  the  company  that  were  present,  and  who  did  nothing,  and 
attempted  nothing,  in  the  way  of  saving  the  goods. 

The  next  question,  —  did  the  company,  by  their  servants  and 
agents,  make  timely  and  sufficient  efforts  to  save  this  wool  ? 

No  effort  is  shown  to  have  been  made  until  the  roof  was  on 
fire,  rendering  it  very  hazardous  for  any  one  to  enter  the  build- 
ing. Before  that,  the  evidence  is  conclusive  that  sufficient 
opportunity  was  presented  to  have  saved  much  of  the  property, 
had  proper  efforts  been  made,  which  were  not  made.  The  law 
demands  that  every  reasonable  exertion  should  be  made  to 
save  goods  exposed  as  this  wTool  was  exposed.  No  authority  is 
necessary  to  sustain  this  proposition,  for  it  results  from  the 
general  principle,  that  a  warehouseman  is  bound  to  ordinary 
diligence  in  the  care  of  goods  intrusted  to  him.  There  seems 
to  be  no  excuse  for  this  negligence  by  the  company.  There 
was  time  enough,  if  there  had  been  any  brains  there,  in  the 
employment  of  the  company,  aided  by  a  thousand  bystanders, 
who  were  willing  to  work  if  they  could  have  been  directed  by 
any  person  what  to  do  at  the  proper  time,  to  have  saved  the 
great  bulk,  which  was  not  large,  of  the  contents  of  the  ware- 
house, and  certainly  this  wool,  for  the  proof  is,  it  was  in  sacks 
standing  on  their  ends,  and  within  ten  feet  of  the  door  of  the 
depot,  so  situated  as  to  be  about  the  first  article  that  would 
attract  the  attention  of  any  one  entering  the  depot.  The  sacks 
were  in  plain  view,  covered  by  no  intervening  article,  but  in 
front  of  them  all.  It  is  very  strange,  indeed,  that  the  exercise  of 
ordinary  diligence  should  not  have  resulted  in  saving  this  wool. 

The  suggestion  of  appellant's  counsel  that  the  employees  of 
the  company,  who  were  present  at  the  fire,  were  induced  to 
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believe,  by  some  remarks  of  Harris,  chief  of  the  fire  depart- 
ment, that  the  warehouse  was  safe,  and  that  the  most  prudent 
course  was  to  leave  the  goods  undisturbed  in  the  building,  and 
not  expose  them  to  the  danger  of  theft  and  damage  by  remov- 
ing them,  loses  much  of  its  force  when  the  statements  of  Harris 
are  considered. 

It  was,  no  doubt,  the  policy  of  the  company,  and  greatly  to 
their  interest,  to  throw  the  responsibility  of  the  loss  of  this  wool 
on  the  fire  department.  One  of  their  employees,  their  one- 
armed  watchman,  Metzler,  admits  the  goods  might  have  been 
saved.  But  he,  and  Goodrich,  another  employee,  and  clerk  in 
the  freight-office,  testify  that  Harris  told  them  that  he  would 
save  the  depot,  and  that  the  goods  need  not  be  removed.  Har- 
ris contradicts  both  these  witnesses,,  and  says  distinctly  that  he 
told  them  no  such  thing.  He  is  positive  about  this,  for  he  says 
it  has  always  been  a  settled  rule  with  him  never  to  interfere 
with  the  removal  of  property  at  fires.  This  witness  was  impar- 
tial. He  had  no  object  or  desire  to  shift  the  responsibility, 
and,  under  the  circumstances,  his  statements  were  entitled  to 
more  weight  than  those  of  two  frightened  and  timid  and 
excited  employees,  and  so  thought  the  jury. 

It  would  seem  to  us,  in  view  of  all  the  facts,  that  the  com- 
pany did  not  take  the  same  care  of  this  wool,  while  it  was  in 
their  custody,  and  use  the  same  diligence  to  save  it  when  in 
danger  of  destruction,  as  an  ordinarily  prudent  man  would 
exercise  in  regard  to  his  own  property.  All  the  facts  go  to 
show  that  it  was  almost  certain,  half  an  hour  before  the  build- 
ing caught  fire,  that  it  would  be  caught,  and,  from  the  materials 
of  which  it  was  built,  the  length  of  time  it  had  been  erected, 
causing  all  the  materials  to  become  highly  inflammable,  sur- 
rounded on  all  sides  by  combustible  materials,  and  the  wind 
blowing  from  the  feed-mill  to  the  depot,  that  the  warehouse 
must  become  a  prey  to  the  flames.  So  thought  prudent  men 
who  owned  property  in  the  immediate  neighborhood,  who  at 
once  made  the  necessary  exertions  and  saved  their  property. 
It  is  evident  the  company  could  have  saved  this,  by  proper  and 
timelv  effort. 
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We  are  fully  convinced  on  the  whole  evidence  that  the  rail- 
road company  did  not  use  ordinary  care  over  this  property 
while  it  was  in  their  custody,  nor  make  sufficient  and  timely 
effort  to  save  it,  when  endangered,  and  they  ought  to  pay  its 
value  to  the  owner.  The  new  duties  the  company  had  assumed, 
those  of  warehousemen,  required  these  of  them.  Angell  on  Car- 
riers, 45  and  note,  and  75. 

What  is  ordinary  diligence  is  such  diligence,  as  men  of  com- 
mon prudence  usually  exercise  about  their  own  affairs,  and 
ordinary  care  is  such  care  as  every  prudent  man  takes  of  his 
own  goods.  Id.  §§  7,  11. 

These  are  facts  to  be  determined  by  the  jury,  and  having 
found  that  appellants  did  not  exercise  this  degree  of  care  and 
diligence,  but  have  been  guilty  of  ordinary  negligence,  and  be- 
lieving the  finding  was  proper  under  the  evidence,  we  cannot 
interfere  with  their  verdict.  The  proof  against  appellants  on 
the  main  points  is  overwhelming  against  them,  and  on  the  con- 
duct of  the  chief  of  the  fire  department,  his  testimony  is  more 
reliable  than  that  of  the  two  employees  of  appellants. 

No  exceptions  are  taken  to  the  instructions,  nor  could  there 
be  any.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 


William  Gilbert 

v. 
Strew  M.  Emmons. 

1.    Allegations  and  proof  —  averment  of  an  acquittal  by  a  grand  jury,  in 

a  declaration  for  a  malicious  prosecution  —  what  will  support  it.  In  a  declara- 
tion for  malicious  prosecution  of  the  plaintiff  by  the  defendant,  on  a  charge  of 
larceny,  it  was  averred  that  the  grand  jury  "  adjudged  and  determined  that 
the  said  plaintiff  was  not  guilty  of  the  said  supposed  offense,  and  refused  and  did 
not  find  or  present  a  bill  of  indictment  against  the  said  plaintiff  for  the  said  sup- 
posed offense  or  for  any  offense  whatever,  and  then  and  there  caused  the  said 
plaintiff  to  be  discharged  out  of  custody,  fully  accquitted  and  discharged  of 
the  said  supposed  offense."  The  proof  that  the  grand  jury  ignored  the  bill, 
was  held  to  support  this  averment. 
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2.  Malicious  prosecution  —  whether  a  trial  by  jury  is  necessary,  before  an 
action  will  lie.  It  is  not  essential,  in  order  that  a  party  may  maintain  an  action 
for  malicious  prosecution,  that  there  should  be  a  trial  by  jury  and  a  verdict  of 
acquittal  rendered  upon  the  charge  preferred  against  him. 

3.  Former  decisions.  The  case  of  Hurd  v.  Shaw,  20  111.  356,  bo  far  as  a 
contrary  rule  is  intimated  therein,  is  overruled. 

4  Malicious  prosecution — in  an  action  against  two,  what  concurrence 
will  render  both  liable.  One  person  cannot  be  made  liable  in  damages  because 
he  knows  that  another  person  is  about  to  commit  an  unlawful  act,  even  though 
he  fails  to  protest  against  it,  and  therefore,  in  the  ordinary  use  of  language, 
may  be  said  to  have  consented  to  it. 

5.  So,  where  one  of  two  partners  was  about  to  commence  a  prosecution 
against  a  party,  upon  a  charge  of  having  stolen  the  money  of  the  firm,  the 
mere  "  knowledge  and  consent "  of  the  other  partner  that  he  should  have  the 
person  accused  arrested,  would  not  render  the  partner  so  knowing  and  con- 
senting, liable  to  an  action  for  malicious  prosecution,  at  the  suit  of  the  person 
arrested. 

6.  Something  further  would  be  necessary  in  order  to  make  him  liable.  Tt 
would  be  necessary  that  his  "  consent "  should  be  of  so  active  and  positive  a 
character  as  to  amount  to  advice  and  co-operation. 

7.  If  he  advised  the  arrest,  although  he  may  not  have  directly  caused  it,  he 
would  be  equally  responsible  with  the  other  partner  who  was  the  active  pros- 
ecutor.   But  his  mere  "  knowledge  and  consent  "  would  not  render  him  liable. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon.  E 
S.  Williams,  Judge,  presiding. 

This  was  an  action  of  trespass  on  the  case,  brought  in  the 
court  below  by  Strew  M.  Emmons  against  Frank  S.  Palmer 
and  William  Gilbert,  for  malicious  prosecution  of  the  plaintiff, 
upon  a  charge  of  larceny. 

A  trial  resulted  in  a  verdict  for  the  plaintiff  for  $5,000  dam- 
ages ;  Palmer  having  died  after  the  verdict  was  rendered,  a 
judgment  was  entered  against  Gilbert,  from  which  he  took  this 
appeal.  So  much  of  the  pleadings  and  facts  in  the  case  as  are 
necessary  for  an  understanding  of  the  questions  decided,  will 
be  found  in  the  opinion  of  the  court. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellant. 

Messrs.  Dow  &  Thompson,  for  the  appellee. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

The  declaration  in  this  case  avers,  that  the  grand  jury 
"  adjudged  and  determined  that  the  said  plaintiff  was  not  guilty 
of  the  said  supposed  offense,  and  refused,  and  did  not  find  or 
present  a  bill  of  indictment  against  the  said  plaintiff  for  the 
said  supposed  offense,  or  for  any  offense  whatever,  and  then 
and  there  caused  the  said  plaintiff  to  be  discharged  out  of  cus- 
tody, fully  acquitted  and  discharged  of  the  said  supposed 
offense."  The  proof  made  by  plaintiff  to  support  this  aver- 
ment was,  that  the  grand  jury  ignored  the  bill,  and  the  first 
point  made  by  the  counsel  for  the  plaintiff  in  error  is,  that  this 
proof  is  not  sufficient  to  sustain  the  declaration.  It  is  true 
there  was  no  "  acquittal,"  in  the  strict  technical  sense  of  that 
term,  because  there  was  no  trial  before  a  traverse  jury,  but 
when  the  entire  averment  is  taken  together,  a  part  of  which 
counsel  for  plamtiff  in  error  have  inadvertently,  we  must  pre- 
sume, omitted,  in  their  printed  argument,  while  professing  to 
quote  the  declaration,  there  can  not  be  the  slightest  question  as 
to  the  sufficiency  of  the  proof.  The  substance  of  the  averment 
is,  that  the  grand  jury  refused  to  find  a  bill,  and  thereby  caused 
a  discharge  of  the  plaintiff,  and  such  was  the  evidence. 

It  is  also  urged  that  an  action  will  not  lie  for  malicious 
prosecution  unless  there  has  been  a  trial  before  a  jury,  and  a 
verdict  of  acquittal  rendered.  The  case  of  Hurd  v.  Shaw,  20 
111.  356,  quoted  in  support  of  this  position,  was  decided  upon 
other  grounds,  and  upon  this  point  the  court  express  no  posi- 
tive judgment,  but  merely  say  they  are  "  inclined  to  this 
opinion."  Upon  further  consideration,  however,  we  are  satis- 
fied this  opinion  is  not  tenable.  If  such  were  the  rule,  a  per- 
fectly innocent  man,  wantonly  arrested  upon  a  criminal  charge 
would  be  obliged,  in  order  to  secure  a  right  of  redress  against 
his  accuser,  to  insist  that  a  grand  jury  should  find  a  bill,  and 
the  forms  of  a  trial  had.  But  it  would  not  be  in  his  power  to 
do  this.  In  the  absence  of  evidence  the  grand  jury  could  not 
find  a  bill,  and  thus,  if  the  rule  insisted  upon  were  to  be  estab- 
lished, a  person  arrested  in  utter  wantonness  and  malice,  and 
10  — 42d  III. 
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with  no  shadow  of  evidence  against  him,  would  be  without 
means  of  redress. 

But  the  judgment  must  be  reversed  on  account  of  the  error 
in  giving  the  sixth  instruction  for  the  plaintiff,  which  was  as 
follows : 

"  If  the  jury  believe,  from  the  evidence,  that  the  defendants, 
or  either  of  them,  with  the  knowledge  and  consent  of  the 
other,  caused  a  warrant  to  be  sued  out  for  larceny  against  the 
plaintiff,  and  thereby  occasioned  the  arrest  and  imprisonment 
of  the  plaintiff;  and  if  the  jury  further  believe,  from  the 
evidence,  that  said  warrant  was  maliciously  obtained  by  the 
said  defendants,  or  either  of  them,  with  the  knowledge  and 
consent  of  the  other,  and  without  probable  cause,  then  the 
plaintiff  is  entitled  to  recover  damages,  and  the  jury  may 
allow  the  plaintiff  such  damages  as,  from  the  evidence,  they 
believe  to  be  just  and  right  under  all  the  circumstances  of  the 
case,  not  exceeding  the  damages  laid  in  the  declaration." 

The  defendants  in  this  case  were  partners,  and  the  money 
said  to  have  been  stolen  seems  to  have  been  the  money  of  the 
firm.  But  Gilbert,  the  plaintiff  in  error,  had  no  personal 
knowledge  of  the  circumstances  under  which  the  money  was 
taken,  nor  does  it  appear  that  he  had  any  direct  personal 
agency  in  causing  the  arrest.  The  affidavit  upon  which  the 
warrant  was  issued  was  made  by  Palmer,  and  he  directed  the 
officer  in  its  execution.  The  declaration  avers  that  he  acted 
"  with  the  advice  and  consent  and  at  the  instigation  of  the 
defendant,  Gilbert."  Although  Gilbert  may  not  have  directly 
caused  the  arrest,  yet,  if  he  advised  it,  as  averred  in  the  decla- 
ration, he  would  be  equally  responsible  with  Palmer.  And 
that  he  did  so  advise  need  not  be  directly  proven.  The  jury 
would  have  the  right  to  infer  it,  if  circumstances  were  proven 
justifying  such  an  inference.  Whether  such  facts  were  proven, 
is  a  question  upon  which  we  express  no  opinion,  as  the  case 
must  go  before  another  jury.  But  that  Gilbert  is  not  liable 
unless  he  either  directly  participated  in  causing  the  arrest,  or 
advised  it  to  be  made,  is  clear.     The  mere  "  knowledge  and 
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consent,"  on  his  part,  that  Palmer  should  have  the  arrest  made, 
would  not,  as  stated  in  the  instruction,  make  him  liable.  Such 
an  act,  even  if  done  with  his  knowledge  and  consent,  was  not 
within  the  scope  of  their  partnership.  A  mere  passive  assent 
on  his  part,  that  Palmer  might  take  such  steps  as  he  thought 
proper  for  the  recovery  of  the  money,  or  for  the  punishment 
of  the  person  supposed  to  have  taken  it,  would  not  render  him 
liable.  This  would  be  merely  a  consent  that  Palmer  might 
incur  such  personal  liabilities  as,  from  his  knowledge  of  the 
facts,  he  should  think  just  and  expedient. 

But  one  person  cannot  be  made  liable  in  damages  because 
he  knows  that  another  person  is  about  to  commit  an  unlawful 
act,  even  though  he  fails  to  protest  against  it,  and,  therefore,  in 
the  ordinary  use  of  language,  may  be  said  to  have  consented 
to  it.  In  this  sense  a  jury  would  probably  understand  this 
instruction.  But  something  further  would  be  necessary  in 
order  to  make  Gilbert  liable.  It  would  be  necessary  that 
his  "consent"  should  be  of  so  active  and  positive  a  character 
as  to  amount  to  advice  and  co-operation.  In  many  cases  the 
use  of  one  of  these  words  in  place  of  the  other,  might  not  mis- 
lead a  jury,  but,  in  the  record  before  us,  the  merits  of  the  con- 
troversy turn  to  a  large  extent  upon  the  difference  between 
these  terms.  Did  he  merely  leave  Palmer  free  to  follow  the 
dictates  of  his  own  judgment,  without  interference  on  his  part, 
which  would  be  a  species  of  consent,  but  not  such  as  to  make 
Gilbert  liable  ?  or  did  he  advise  and  encourage  the  arrest,  as 
averred  in  the  declaration,  and  thus  jointly  with  Palmer  assume 
its  liabilities?  On  another  trial,  this  instruction  should  be 
modified.     The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Abner  C.  Harding 

v. 
Henry  C.  Strong. 

1.  Description  of  premises  in  a  deed — omitting  the  name  of  the  State  and 
county.  Where  a  deed  described  the  premises  intended  to  be  conveyed,  as 
"  lot  five  in  block  one,  in  Haley's  addition  to  the  city  of  Monmouth,"  without 
stating  in  what  State  or  county,  the  court,  on  the  trial  of  a  suit  in  ejectment 
in  which  such  deed  is  offered  in  evidence,  will  take  notice  that  the  city  of 
Monmouth  is  in  Warren  county,  in  this  State,  and  will  presume  that  the  lot  is 
in  the  city  of  Monmouth  in  this  State. 

2.  Pleading  and  evidence  in  ejectment — proof  of  possession  in  defend- 
ant. Under  the  statute,  the  return  of  the  officer  who  serves  the  process  in  an 
action  of  ejectment,  is  sufficient  proof  that  the  defendant  was  in  possession  at 
the  commencement  of  the  suit,  unless  he  files  a  plea  denying  such  possession. 

3.  Ejectment  —  requisites  of  the  finding  as  to  the  character  of  estate  recov- 
ered. On  the  trial  of  an  action  of  ejectment  by  the  court,  without  a  jury,  the 
judgment,  which  was  for  the  plaintiff,  stated :  "The  court  finds  that  the 
plaintiff  is  seized  in  fee,  and  also  finds  the  defendant  guilty,"  etc.  This  was  a 
sufficient  finding  as  to  the  character  of  estate  recovered. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the  Hon. 
John  S.  Thompson,  Judge,  presiding. 

Henry  C.  Strong  brought  his  action  of  ejectment  in  the 
court  below,  against  Abner  C.  Harding,  to  recover  certain 
premises  described  as  lot  five  in  block  one,  in  Haley's  addition 
to  the  city  of  Monmouth,  in  Warren  county,  in  this  State,  the 
plaintiff  claiming  title  thereto  in  fee.  The  defendant  pleaded 
not  guilty. 

On  the  trial,  which  was  before  the  court,  without  a  jury,  the 
plaintiff,  besides  other  things,  offered  in  evidence  a  deed  from 
Abner  C.  Harding  and  wife  to  John  Eads,  describing  the  prem- 
ises intended  to  be  conveyed  as  "  those  certain  tracts  or  parcels 
of  land  situated  in  the  Haley  addition  to  the  city  of  Monmouth, 
known  as  lot  five  in  block  one,  and  lot  seven  in  block  ten  in 
south  addition  to  said  city."  The  defendant  objected  to  the 
deed  being  received  in  evidence  because  in  the  description  of 
the  premises  it  did  not  appear  in  what  county  and  State  they 
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were  situated.  But  the  court  overruled  the  objection  and  the 
defendant  excepted. 

There  was  no  proof  offered  that  the  defendant  was  in  posses- 
sion at  the  commencement  of  the  suit. 

In  the  final  judgment  the  court  "  finds  that  the  plaintiif  is 
seized  in  fee,  and  also  finds  the  defendant  guilty  of  unlawfully 
withholding  from  the  plaintiff  the  possession  of  the  premises," 
etc.,  and  awards  a  writ  of  possession. 

The  defendant  brings  the  cause  to  this  court  by  appeal,  and 
insists  the  deed  should  not  have  been  received  in  evidence,  be- 
cause of  the  insufficient  description  therein  of  the  premises ; 
and  alleges  as  error  that  there  was  no  proof  of  possession  in  the 
defendant,  and  that  the  finding  is  deficient  in  not  showing  the 
character  of  estate  in  the  premises,  recovered  by  the  plaintiff. 

Mr.  D.  L.  Hough,  for  the  appellant. 

Mr.  J.  W.  Davidson,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  ejectment  brought  by  Henry  C.  Strong, 
in  the  Warren  Circuit  Court,  against  Abner  C.  Harding  for 
the  recovery  of  lot  five  in  block  one  in  Haley's  addition  to  the 
city  of  Monmouth.  Defendant  filed  the  plea  of  not  guilty,  upon 
which  issue  was  joined.  A  trial  was  had  by  the  court,  the 
parties  having  waived  a  jury,  when  the  court  found  the  issues 
for  the  plaintiff.  Defendant  entered  a  motion  for  a  new  trial, 
which  the  court  overruled,  and  rendered  a  judgment  in  favor 
of  plaintiff,  and  awarded  a  writ  of  possession  ;  and,  to  reverse 
that  judgment,  defendant  brings  the  case  to  this  court  by 
appeal. 

The  objections  to  this  judgment  seem  to  be  purely  technical. 
It  is  first  insisted  that  the  court  cannot  know  that  the  lot  in 
controversy  is  in  the  city  of  Monmouth,  Illinois.  The  court 
will  take  notice  that  the  city  of  Monmouth  is  in  Warren 
county  in  this  State.     And  when  the  deed  was  read  in  evidence 
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describing  a  tract  of  land  as  lot  five  in  block  one  in  Haley's 
addition  to  the  city  of  Monmouth,  the  presumption  would  be 
that  it  was  in  Monmouth  in  this  State. 

There  was  no  plea  filed  denying  possession  of  the  premises 
by  appellant,  and,  under  the  statute,  proof  of  possession  was 
unnecessary.  In  such  cases  the  statute  declares  that  the  return 
of  the  officer  who  served  the  writ  shall  be  sufficient  proof  of 
possession  unless  it  is  denied  by  plea.  But,  if  it  had  been  neces- 
sary, Davidson  testified  that  appellant  admitted  to  him  after 
the  commencement  of  the  suit,  that  he  was  in  possession  when 
the  notice  and  declaration  were  served. 

The  court  below  in  the  final  judgment  does  find  that  appellee 
was  seized  in  fee  of  the  premises.  This  is  all  the  statute 
requires. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Elias  H.  Morse 

v. 
George  W.  Iman. 

1.  Trespass  upon  land —  who  may  maintain  the  action.  A  person  in  pos- 
session of  land  may  recover  for  damages  done  to  the  property,  as  against  all 
persons  but  the  true  owner,  and  may  maintain  any  appropriate  action  for  a 
recovery  against  any  person  but  the  true  owner,  precisely  as  if  it  were  his  own. 

2.  Possession  —  what  constitutes.  Where  two  persons  fence  a  tract  of  land 
which  does  not  belong  to  them,  for  the  purpose  of  using  the  grass  thereon,  and 
agree  with  each  other  that  each  shall  use  a  certain  portion  of  the  field,  there 
being  no  division  fence,  and  the  parties  use  their  respective  portions  in  that 
way,  each  will  be  regarded  as  in  the  actual  possession  of  the  part  thus  assigned 
to  him. 

3.  Ownership  of  grass  cut  by  one  without  authority  upon  land  in  the  pos- 
session of  another.  The  severing  of  the  grass,  without  authority,  growing 
upon  land  in  possession  of  another,  although  the  latter  has  no  right  other  than 
a  mere  possession,  will  give  the  party  cutting  the  grass  no  right  thereto,  and 
the  party  in  possession  may  appropriate  the  grass  after  it  is  cut,  to  his  own  use 
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Appeal  from  the  Circuit  Court  of  Henry  county ;  the  Hon, 
Ira  O.  Wilkinson,  Judge,  presiding. 

This  was  an  action  of  trespass  brought  by  Elias  H.  Morse 
against  George  W.  Iman,  before  a  justice  of  the  peace.  The 
cause  was  removed  into  the  Circuit  Court  by  appeal,  where  a 
trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff.  The 
defendant  brings  the  cause  to  this  court  by  appeal. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Messrs.  Carpenter  &  Goodrich  and  Mr.  J.  S.  Buokles,  for 
the  appellant. 

Messrs.  Hlnman  &  Page,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  trespass,  originally  brought  before  a 
justice  of  the  peace  by  appellee,  and  against  appellant,  to 
recover  for  hauling  away  three  loads  of  hay  claimed  by  the 
former  as  his  property.  Appellant  claims,  that  he  was  in  the 
actual  possession  of  the  land  on  which  it  grew,  and  from  which 
appellee  cut  the  grass ;  that,  being  so  in  possession,  he  had  the 
legal  right  to  the  hay  as  against  all  persons  but  the  owner  of 
the  fee,  and  that  its  severance  from  the  soil  by  appellee  did 
not  change  the  right.  There  is  no  pretense,  that  appellee 
owned  the  land  or  any  interest  therein.  It  appears  from  the 
evidence,  that  appellant  and  one  Larson  inclosed  the  land  for 
their  use,  and  that  there  was  no  formal  division  of  the  premises 
in  its  occupancy  by  them,  but  they  had  an  understanding  that 
appellant  was  to  use  the  north  half,  and  Larson  the  south  half. 
That  it  was  not  a  definite  contract,  but  the  north  half  being 
more  convenient  to  appellant,  and  the  south  half  to  Larson, 
they  cut  grass  and  used  it  accordingly.  There  was  no  parti- 
tion fence  or  other  visible  division. 
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It  appears  that  appellee  obtained  permission  from  Larson  to 
go  on  the  land  and  to  cut  grass,  but  no  part  of  the  tract  was 
specified.  Larson  swore  that  it  did  not  occur  to  him  at  the 
time,  or  he  would  have  told  appellee  to  cut  grass  on  the  south 
end  of  the  field.  They  had  inclosed  the  land  three  years  pre- 
viously, and  occupied  it  as  stated  during  that  time.  From  this 
evidence  we  think  it  appears  that  appellant  was  in  the  actual 
occupancy  of  the  land  on  which  the  grass  was  cut.  And 
appellee  only  attempts  to  justify  under  a  license  from  Larson. 

The  law  is  well  settled,  that  a  person  in  possession  of  prop- 
erty may  recover  for  damages  done  to  the  property,  as  against 
all  persons  but  the  true  owner,  and  may  maintain  any  appro- 
priate action  for  a  recovery  against  any  person  but  the  true 
owner,  precisely  as  if  it  were  his  own. 

By  the  agreement  or  understanding  between  appellant  and 
Larson,  each  was  entitled  to  hold  and  enjoy  his  portion,  as 
they  did,  in  severalty,  subject  only  to  the  rights  of  the  owner 
of  the  soil.  Either  might  maintain  an  action  against  the  other 
for  any  invasion  of  his  possession.  By  their  understanding 
each  was  in  the  exclusive  possession  of  his  several  portion. 
This  being  so,  neither  had  the  right  to  license  strangers  to  enter 
on  the  portion  of  the  other.  Appellee  therefore  acquired  no 
right  to  enter  upon  this  land  and  cut  and  appropriate  this  hay, 
by  obtaining  permission  from  Larson.  Appellee  having  no 
right  to  the  grass,  acquired  none  by  cutting  it,  and  appellant 
had  the  right  to  remove  it,  and  appropriate  it  to  his  own  use, 
and  in  doing  so  he  was  not  guilty  of  a  trespass.  The  evidence 
therefore  failed  to  sustain  the  verdict,  and  the  court  below 
erred  in  overruling  the  motion  for  a  new  trial,  and  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Ezra  B.  McCagg  et  al. 

v. 

William  0.  Heacock  et  al. 

1.  Limitation  law  of  1839  —  of  its  character  as  a  limitation  law,  as  dis- 
tinguishable from  a  law  transferring  title.  The  second  section  of  the  act  of 
1839  provides,  that,  when  one  has  acquired  color  of  title  in  good  faith  to  vacant 
and  unoccupied  lands,  and  has  paid  the  taxes  thereon  for  seven  successive 
years  from  the  time  this  color  of  title  was  acquired,  and  afterward  gets  into 
possession  of  the  land  under  such  title,  no  title  whatever  can  prevail  against 
him.     The  statute  can  be  used  as  a  shield  to  protect  him  in  his  possession. 

2.  Should  the  holder  of  the  paramount  title,  however,  get  into  possession 
before  the  party  who  has  color,  and  who  has  paid  the  taxes  for  seven  succes- 
sive years,  such  possession  is  protected. 

3.  The  act  is  a  limitation  law  only,  and  not  a  law  by  which  the  property 
of  one  man  can  be  transferred  to  another.  It  does  not  confer  title  on  the  party 
who  may  be  in  a  position  to  invoke  its  protection,  but  clothes  him  merely  with 
defensive  armor,  which  becomes  invulnerable,  if  possession  be  taken. 

4.  Former  decisions.  The  opinion  of  the  court  delivered  in  this  case  on 
a  former  hearing,  at  the  April  Term,  1864,  and  as  reported  in  34  111.  477,  in 
which  it  is  declared  to  be  the  legal  conclusion,  under  the  statute,  that  the 
possessor  who  has  conformed  to  its  conditions,  is  the  true  owner,  is  modified  so 
far  as  it  conflicts  with  the  rule  above  laid  down. 

5.  And  that  part  of  the  opinion  in  the  case  of  Newland  v.  Marsh,  19  111. 
385,  which  declares  that  the  party  may  avail  himself  of  the  bar  whether  he  is 
sued  while  in  or  out  of  possession,  is  dictum,  merely,  so  far  as  it  expresses  any 
rule  as  to  his  right  to  interpose  the  statute  if  out  of  possession,  as  that  was 
not  a  question  before  the  court  The  rule  is  understood  to  be,  that  the  statute 
can  be  used  as  a  shield  to  protect  a  party  in  possession. 

6.  Consideration  for  a  conveyance  of  land  — what  is  sufficient.  A  release 
by  a  mortgagee  to  a  mortgagor  of  a  part  of  the  premises  embraced  in  the 
mortgage,  from  its  operation,  is  of  itself  a  valuable  consideration  for  the  con- 
veyance in  fee  of  the  residue,  by  the  mortgagor  to  the  mortgagee. 

7.  Color  of  title  —  what  constitutes.  A  deed  absolute  on  its  face,  and 
purporting  to  convey  the  title  to  the  land  described  in  it,  executed  by  a  mort- 
gagor to  the  mortgagee,  for  the  mortgaged  premises,  for  a  sufficient  considera* 
tion,  is  color  of  title. 

8.  Same  —  of  the  good  faith  —  notice  of  other  claims.  Bad  faith,  as  contradis- 
tinguished from  good  faith,  in  the  limitation  act,  is  not  established  by  showing 
actual  notice  of  existing  claims  or  liens  of  other  persons  to  the  property,  or 
by  showing  a  knowledge,  on  the  part  of  the  holder  of  the  color  of  title,  of  legal 
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defects  which  prevent  the  color  of  title  from  being  an  absolute  one.  When 
there  is  no  actual  fraud,  and  no  proof  showing  that  the  color  of  title  was 
acquired  in  bad  faith,  which  means  in  or  by  fraud,  it  is  acquired  in  good  faith. 
9.  Chancekt — of  the  pleadings,  to  justify  affirmative  relief  to  the  defendant. 
A  defendant  in  chancery  can  have  affirmative  relief  only  upon  the  showing  in 
his  own  cross-bill. 

Writ  of  Error  to  the  Superior  Court  of  Chicago. 

This  cause  was  originally  argued  at  the  April  Term,  1864, 
of  this  court,  when  the  decree  of  the  court  below  was  reversed, 
and  a  decree  entered  in  this  court,  dismissing  the  original  bill 
and  granting  the  prayer  of  the  cross-bill.  The  case  is  reported 
in  34  111.  476,  where  the  facts  will  be  found  in  the  opinion  of 
the  court. 

Subsequently  a  rehearing  was  granted,  at  the  instance  of  the 
defendants  in  error,  which  was  had  at  the  April  Term,  1866. 

The  grounds  upon  which  the  rehearing  was  allowed  are  set 
forth  in  the  opinion  of  the  court,  which,  in  connection  with  the 
former  report  of  the  case,  will  be  sufficient  for  a  proper  under- 
standing of  the  questions  as  now  determined. 

Mr.  W.  C.  Goudt,  for  the  plaintiffs  in  error. 

Messrs.  Garrison  &  Blanchard,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

We  do  not  propose  to  go  over  again  the  grounds  traversed 
when  this  case  was  before  us  at  a  former  term  of  this  court. 
The  facts  are  fully  stated  in  the  opinion  then  delivered  (34 
111.  476),  and  our  views  of  the  law  have  undergone  no  material 
change  since.  In  one  respect,  perhaps,  there  should  be  a  slight 
modification  of  that  opinion,  in  this  :  Near  the  close  of  the  opin- 
ion it  is  said,  "in  this  country  the  taxes  upon  land  are  usually 
paid  by  the  true  owner,  and  after  payment  of  the  same  for 
seven  successive  years  under  claim  and  color  of  title  made  in 
good  faith,  and  after  actual  possession  taken  under  such  color 
of  title,  the  presumption  of  ownership  is  so  strong  that  the  legis- 
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lature,  for  the  promotion  of  quiet  and  the  peace  of  community, 
in  its  wisdom  declared  it  to  be  a  legal  conclusion  from  such  cir- 
cumstances, that  the  possessor  was  the  true  owner  to  the  extent 
and  according  to  the  purport  of  his  paper  title."  P.  481. 

The  doctrine  of  the  case  of  Newland  v.  Marsh,  19  111.  376, 
and  so  recognized  in  subsequent  cases,  is,  that  these  facts  con- 
stitute a  bar  to  the  action  for  the  recovery  of  the  possession, 
under  the  second  section  of  the  act  of  1839,  and  that 
the  act  itself  is  a  limitation  law  only,  and  not  a  law 
by  which  the  property  of  one  man  can  be  transferred  to 
another.  But  the  result  is  the  same,  for  if  these  things  do  not 
make  a  title,  they  prevent  the  assertion  of  any  right  by  him 
who  has  the  title  —  they  bar  him  from  a  recovery.  This  case 
was  decided  at  the  same  time  with  Johnson  v.  Bostock  and  Git- 
tings  v.  Stearns,  and  holds,  as  the  counsel  for  plaintiffs  in  error 
says,  that  this  bar  may  be  interposed  whether  the  party  claiming 
this  color  of  title  is  in  or  out  of  possession,  but  the  facts  of  the 
case  show  that  the  party  setting  up  the  bar  was  in  possession, 
and  was  thereby  in  a  position  to  interpose  the  statute.  Whether 
he  could  interpose  it  if  out  of  possession,  was  not  a  question 
before  the  court,  and  so  much  of  the  opinion  therefore  on  that 
point  is  dictum,  merely. 

We  have  understood  the  rule  to  be,  that  the  statute  could 
be  used  as  a  shield  to  protect  a  party  in  possession ;  that  when 
one  had  acquired  color  of  title  in  good  faith  to  vacant  and 
unoccupied  lands,  and  had  paid  the  taxes  thereon  for  seven 
successive  years  from  the  time  this  color  of  title  was  acquired, 
and  had  afterward  got  into  possession  of  the  land  under  such 
title,  no  title  whatever  could  prevail  against  him,  and  this  is  the 
wide  spread  understanding  of  community.  Should  the  holder 
of  the  paramount  title  get  into  possession  before  the  party  who 
has  color,  and  who  has  paid  the  taxes  for  seven  successive 
years,  such  possession  is  protected.  Such  is  understood  to  be 
the  effect  and  operation  of  the  second  section,  as  was  said  by 
this  court  in  Paullin  v.  Hale,  decided  at  April  Term,  1866. 
(40  111.  274.)  It  was  there  declared  as  the  settled  law  of  thi8 
court,  that,  until  the  owner  of  the  color  of  title  has  united 
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actual  possession  to  the  color  and  to  the  payment  of  taxes,  he 
is  not  in  a  position  to  invoke  the  aid  of  the  second  section,  for 
the  reason,  that  such  enactment  cannot  become  constitutionally 
operative,  until  the  person  invoking  its  aid,  has  acquired  actual 
possession.  Then  for  the  first  time,  it  properly  becomes  a  limita- 
tion law.  The  law  does  not  confer  title  on  such  a  party,  but  clothes 
him  merely  with  defensive  armor,  which  becomes  invulnera- 
ble if  possession  be  taken.  With  this  modification,  we  adhere 
to  the  views  expressed  in  the  first  opinion. 

Upon  the  other  branch  of  the  case,  as  to  the  effect  of  the 
deed  from  Russell  E.  Heacock  to  Yan  Antwerp,  of  July  1, 
1840,  we  are  of  opinion,  that,  independent  of  any  agreement 
between  those  parties  ensuing  the  foreclosure  of  the  mortgage, 
the  release  to  Heacock,  the  mortgagor,  of  these  lots  from  its 
operation,  was,  of  itself,  a  valuable  consideration  for  that  deed, 
and,  having  been  executed  and  accepted  in  good  faith,  was, 
unquestionably,  in  accordance  with  repeated  rulings  of  this 
court,  color  of  title.  It  was  absolute  on  its  face  and  purported 
to  convey  the  title  to  the  lots  described  in  it.  Independent  of 
the  presumption  that  it  was  obtained  in  good  faith,  we  have 
the  testimony  of  Mr.  Scammon  on  the  fact. 

But  the  appellees  contend,  that  there  could  be  no  good  faith 
in  obtaining  this  deed,  as  the  grantee,  Yan  Antwerp,  had 
notice  of  this  judgment  lien  under  which  they  claim  title. 

It  is  a  sufficient  answer  to  this,  to  refer  to  the  case  of  Chick- 
ering  et  al.  v.  Failes  et  al.,  26  111.  507,  where  it  was  held,  in 
conformity  with  prior  decisions  of  this  court,  that  notice  of  the 
claim  of  other  persons  does  not  apply  under  the  statute  of  limi- 
tations, as  in  case  of  subsequent  purchasers  and  incumbrancers 
under  the  registry  act.  In  that  case  there  was  an  attempt  at  a 
strict  foreclosure  of  a  mortgage,  and  we  said  it  was  wholly 
immaterial  whether  the  decree  was  sufficient  or  not  to  bar  the 
equity  of  redemption,  to  render  it  color  of  title.  The  effort 
was  made  to  bar  it  and  the  decree  was  entered  for  that  purpose, 
and,  in  the  absence  of  fraud,  or  proof  showing  that  it  was  in 
bad  faith,  we  held,  it  was  color  of  title  made  in  good  faith. 
And  we  further  held,  that  this  effort  to  foreclose  was  such  an 
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act  as  authorized  the  mortgagee  to  act  under  claim  in  himself, 
and  not  subordinate  to  the  title  of  those  claiming  the  equity  of 
redemption.  That  proceeding  manifested  to  them  and  the 
world,  that  he  no  longer  recognized  them  as  having  any  rights 
in  the  premises.  That  act  was  hostile  to  their  rights,  and  his 
subsequent  acts  must  be  regarded  in  the  same  light. 

So,  in  this  case,  taking  the  deed  from  R.  E.  Heacock  was 
of  as  much  force  as  the  effort  at  a  strict  foreclosure,  and  author- 
ized the  grantee  in  that  deed  to  act  under  the  claim  created  by 
the  deed,  and  not  in  subordination  to  the  title  of  defendants  in 
error  claiming  the  equity  of  redemption.  The  acceptance  of 
the  deed  by  Van  Antwerp  was  notice  to  them  and  to  all  others, 
that  he  no  longer  regarded  them  as  having  any  rights  in  the 
premises.  Taking  the  deed  was  an  act  hostile  to  their  rights, 
most  clearly  so,  when  the  lirst  payment  of  taxes  wTas  made  on 
the  lots  by  the  grantee  in  the  deed.  Dickenson  v.  Breeden,  30 
111.  279.  The  doctrine  is  that  bad  faith,  as  contra-distinguished 
from  good  faith  in  the  limitation  act,  is  not  established  by 
showing  actual  notice  of  existing  claims  or  liens  of  other  per- 
sons to  the  property,  or  by  showing  a  knowledge,  on  the  part 
of  the  holder  of  the  color  of  title,  of  legal  defects  which  prevent 
the  color  of  title  from  being  an  absolute  one.  Where  there  is 
no  actual  fraud,  and  no  proof  showing  that  the  color  of  title 
was  acquired  in  bad  faith,  which  means,  in  or  by  fraud,  this 
court  will  hold  it  was  acquired  in  good  faith. 

So  soon  as  Yan  Antwerp  took  this  deed  and  commenced 
paying  the  taxes  on  the  lots  conveyed  by  it,  lie  assumed  a  hos- 
tile attitude  to  all  the  world,  and,  by  so  doing,  he  declared  a 
right  which  any  one  interested  against  him  could  assail.  This 
opportunity  continued  during  the  seven  years,  until,  at  the 
expiration  of  that  time,  the  bar  became  complete. 

Defendants  in  error,  by  permitting  the  statute  to  run  against 
these  lots,  acquiesced  in  the  bar.  They  might  have  prevented 
it  by  taking  possession  before  or  after  the  seven  years  expired, 
or  by  paying  the  taxes  due  on  any  one  of  the  seven  years.  If 
plaintiff  in  error  is  in  possession  of  the  lots,  or  any  part  of 
them,  this  statute  throws  around  him  an  effectual  protection, 
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to  the  extent  of  his  claim  and  possession  of  the  whole,  or  any 
number  of  the  lots. 

This  brings  us  to  the  consideration  of  the  reason  why  a 
rehearing  was  granted.  The  original  bill  filed  by  defendants 
in  error  alleged  possession  by  plaintiff  in  error  of  these  lots, 
and  that  he  was  enjoying  the  rents  and  profits.  The  defendant, 
in  his  cross-bill,  did  not  allege  possession,  and,  under  the  well 
known  rule  of  chancery  in  such  case,  the  defendant  can  have 
affirmative  relief  only  upon  the  showing  in  his  own  cross-bill. 
This  was  the  error  we  committed.  We  granted  affirmative 
relief  when  the  allegations  of  the  cross-bill  did  not  warrant  it, 
and  it  is  not  supplied  by  the  allegations  in  the  original  bill. 

We  are  disposed  to  think,  that  the  averment  of  possession 
by  plaintiff  in  error  was  made  for  the  purpose  merely  of  claim- 
ing rents  and  profits,  and  the  defendants  in  error  ought  not  to 
be  concluded  by  it. 

The  decree,  therefore,  will  be  reversed  and  the  cause 
remanded,  with  leave  to  the  defendants  in  error  to  amend  their 
bill  by  striking  out  the  averment  of  possession  by  plaintiff  in 
error,  and  the  plaintiff  in  error  will  have  leave  to  amend  his 
cross-bill  by  alleging  possession  of  the  whole  or  a  part  of  the 
lots,  as  the  fact  may  be. 

The  court,  to  which  the  cause  is  remanded,  will  of  course 
inquire  and  find  to  what  extent,  if  any,  there  has  been  or  is 
possession  and  payment  of  taxes  since  the  execution  of  the  deed 
of  July  1,  1840. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


The  Chicago  and  Alton  Railroad  Company 

v. 
Mahan  and  Hunt. 

1.  Evidence,  as  to  existence  of  a  partnership  —  declarations  of  the  parties. 
In  an  action  by  two  to  recover  the  value  of  a  lot  of  goods,  where  the  question 
arises  whether  the  ownership  is  in  the  plaintiffs  jointly  or  whether  they 
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belong  to  one  of  them,  individually,  if  the  plaintiffs  are  allowed  to  prove  their 
own  declarations  as  to  their  partnership,  it  is  competent  for  the  defendant  to 
give  in  evidence  the  record  of  a  suit  in  which  one  of  the  plaintiffs  had  sued 
for  the  recovery  of  the  same  goods. 

2.  Such  evidence  would  be  an  admission  by  the  party  who  had  sued  alone 
that  there  was  no  partnership,  and,  while  it  could  not  prejudice  his  co-plaintiff 
in  reference  to  that  question,  it  was  competent  to  go  to  the  jury  on  that  issue 
so  far  as  the  plaintiffs  had  been  allowed  to  prove  the  declarations  of  the  party 
thus  suing  alone,  in  their  own  favor. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Charles  R.  Stake,  Judge,  presiding. 

This  was  an  action  of  trespass  on  the  case,  brought  in  the 
court  below  by  Mahan  &  Hunt  against  the  Chicago  and  Alton 
Railroad  company,  in  which  the  plaintiffs  recovered.  The 
defendant  took  this  appeal.  The  opinion  of  the  court  contains 
a  statement  of  the  case. 

Mr.  A.  W.  Church,  for  the  appellant. 

Mr.  John  M.  Barret,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Mahan  &  Hunt  against  the 
Railway  company  to  recover  the  value  of  goods  destroyed  by 
fire  communicated  from  the  locomotive.  One  of  the  questions 
made  upon  the  trial  was  whether  the  goods  belonged  to  Mahan 
&  Hunt,  or  to  Hunt  singly.  In  order  to  prove  the  joint  own- 
ership, the  plaintiffs  were  permitted  to  introduce  in  evidence 
the  declarations  of  the  plaintiffs  as  to  their  partnership.  The 
defendants  then  offered  the  record  of  a  suit  brought  by  Hunt 
alone  against  the  company  to  recover  the  value  of  these  goods. 
The  evidence  was  not  admitted.  This  was  error.  The  record 
was  proper  evidence  as  against  Hunt,  and  in  rebuttal  of  his 
declarations  as  to  the  fact  of  partnership.  It  was  an  admission 
by  Hunt  that  there  was  no  partnership,  or  a  claim  by  him  that 
he  was  the  sole  owner  of  the  goods,  and,  although  this  could 
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not  prejudice  the  rights  of  Mahan,  if  he  was  really  a  partner, 
yet  it  was  competent  evidence  to  go  to  the  jury,  on  this  issue, 
bo  far  as  the  plaintiffs  had  been  permitted  to  prove  the  declar- 
ations of  Hunt,  in  their  own  favor.  If  the  plaintiffs  could 
prove  the  declarations  of  Hunt  to  the  effect  that  there  was  a 
partnership,  the  defendant  should  certainly  be  permitted  to 
prove  his  declarations  that  there  was  not. 

Judgment  reversed. 


John  J.  Perry  et  al. 

v. 

George  Kinnear  et  al. 

Same 

v. 

Robert  B.  Hanna  et  al 

1.  Powers  op  municipal  corporations  —  appropriation  of  county  funds. 
The  corporate  powers  of  a  county  under  township  organization  can  be  exer- 
cised only  by  the  board  of  supervisors,  which  is  a  quasi  corporation,  and  pos- 
sesses only  such  powers  as  are  conferred  by  law. 

2.  A  board  of  supervisors  has  no  power  to  appropriate  any  portion  of  the 
county  funds  to  the  use  or  benefit  of  a  circuit  judge,  as  compensation  to  him 
in  that  capacity. 

3.  Injunction  —  when  it  will  be  granted.  Where  county  authorities  at- 
tempt to  appropriate  the  county  funds  for  such  purpose,  a  court  of  chancery 
will  afford  preventive  relief  by  injunction. 

4.  Same  —  evasion  thereof.  Where  a  board  of  supervisors  passed  an  order 
directing  the  county  clerk  to  issue  an  order  upon  the  county  treasurer,  to  a 
certain  person,  for  a  purpose  not  warranted  by  law,  and  the  county  officers 
were  enjoined  from  any  action  in  respect  thereto,  the  rescinding  of  that  order 
by  the  board  of  supervisors  and  passing  another  of  the  same  character  is  but 
an  evasion  of  the  injunction,  which  embraces  the  second  as  well  as  the  first 
order,  and  any  action  under  the  second  order  would  be  a  contempt  of  the  au- 
thority of  the  court  awarding  the  injunction. 

5.  In  such  case,  a  supplemental  bill  and  another  injunction  are  not  neces- 
sary to  restrain  the  officers  from  acting  under  the  second  order,  but  the  original 
bill  and  injunction  would  be  effective  for  that  purpose. 
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Appeal  from  the  Circuit  Court  of  Woodford  county ;  the 
Hon.  M.  Williamson,  Judge,  presiding. 

A  statement  of  the  case  will  be  found  in  the  opinion  of  the 
court. 

Messrs.  Johnson,  Hopkins  &  Chittt,  for  the  appellants. 

Messrs.  Bangs  &  Shaw  and  Mr.  A.  E.  Stevenson,  for  the 
appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

These  cases  are  substantially  the  same,  and  will  therefore  be 
considered  together.  The  bill,  which  was  first  filed,  alleges 
that  the  board  of  supervisors  had,  by  resolution  of  their  body, 
ordered  the  county  clerk  to  issue  a  county  order  on  the  treas- 
urer, in  favor  of  the  judge  of  the  twenty-third  judicial  circuit, 
for  the  sum  of  three  hundred  dollars.  That  Woodford  county 
is  embraced  in  that  circuit,  and  the  appropriation  was  made  as 
a  gratuity,  and  addition  to  the  salary  allowed  to  him  by  law  for 
discharging  the  duties  of  his  office  of  judge,  and  not  for  any 
indebtedness  or  other  consideration.  That  the  appropriation  is 
unlawful,  and  was  made  without  the  knowledge  or  consent  of 
complainants,  who  are  property  owners,  citizens  and  tax  payers. 
The  prayer  of  the  bill  is,  that  the  county  clerk  be  restrained 
from  issuing,  and  the  county  treasurer  from  paying  such  an 
order.  A  temporary  injunction  was  issued  according  to  the 
prayer  of  the  bill. 

At  the  December  Term,  1865,  of  the  Woodford  Circuit 
Court,  the  judge  of  the  sixteenth  judicial  circuit  being  present, 
by  consent  of  parties  he  acted  as  judge  in  the  case.  A  motion 
was  entered  to  dissolve  the  injunction ;  and  complainants  also 
filed  another  bill,  in  which  they  referred  to,  and  made  the  first 
bill  an  exhibit  and  adopted  its  allegations.  It  alleged,  in  addi- 
tion thereto,  that  the  board  of  supervisors  of  Woodford  county 
were  in  session,  and  had  just  rescinded  the  order  upon  the  clerk 
11— 42dIll. 
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to  issue  the  county  order  on  the  treasurer  for  the  sum  as  stated 
in  the  original  bill,  but  had  at  the  same  time  passed  another 
order,  directing  the  county  clerk  to  issue  a  similar  order  for  the 
same  sum,  and  for  the  same  purpose  as  was  required  by  their 
first  order.  That  these  proceedings  were  intended  as  an  eva- 
sion of  the  injunction  previously  granted  to  restrain  the  county 
order  from  issuing  or  being  paid.  The  bill  prayed  an  injunc- 
tion to  restrain  the  clerk  from  proceeding  to  execute  the  order 
of  the  board.  Another  injunction  was  issued  in  accordance 
with  the  prayer  of  this  bill. 

The  bill  states  that  "  John  Perry  and  various  other  persons 
whose  names  are  stated  as  parties  complainant  to  a  bill  filed  in 
said  court  by  said  Perry  and  others  v.  Robert  B.  Hanna  et 
al.,  except  Andrew  J.  Egbert,  one  of  the  complainants  since 
deceased,  and  whose  names  for  the  want  of  time,  on  account  of 
the  urgency  of  the  case,  are  omitted ;  but  said  bill  so  filed 
September  29,  1865,  is  hereby  referred  to,  and  the  allegations 
and  prayer  thereof,  appended  to  the  order  herein  named,  and 
made  a  part  of  the  bill,  the  same  as  if  herein  fully  copied; 
and  in  which  complainants  are  now  written  and  prefixed  hereto, 
and  which  said  former  bill  herein  referred  to,  has  since  the 
filing  of  this  bill  been  copied  and  placed  on  file,  and  is  by  leave 
of  the  court  to  amend  without  prejudice  to  the  injunction, 
marked  exhibit  '  A.'  "  A  motion  was  also  entered  to  dissolve 
the  injunction  granted  under  this  bill.  On  a  hearing  both 
injunctions  were  dissolved  and  the  bills  dismissed.  A  decree 
was  rendered  against  complainants  for  costs.  An  appeal  is 
prosecuted  to  this  court  for  the  purpose  of  reversing  the  decree. 

The  court  below  assigns,  in  the  bill  of  exceptions,  as  a  reason 
for  dissolving  the  injunction,  that  the  names  of  complainants 
are  not  sufficiently  set  out  in  the  bill,  although  in  the  court 
below  as  well  as  in  this,  it  is  docketed  as  two,  when  substan- 
tially it  is  but  one.  The  last  bill  filed  is  in  the  nature  of  a 
supplement  to  the  former ;  and,  in  the  view  we  take  of  the 
case,  the  supplemental  bill  was  unnecessary.  All  of  the  facts 
which  the  latter  bill  contained  were  set  forth  in  the  former, 
except  the  effort  to  evade  the  injunction.     It  is  a  maxim  of  the 
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law  that  a  person  cannot  do  indirectly  what  the  law  prohibits 
being  done  directly.  If  the  board  of  supervisors  had  passed  an 
order  rescinding  the  first,  and  ordered  the  clerk  to  issue  a  sim- 
ilar county  order,  they  would  have  been  in  contempt.  If  the 
clerk  and  treasurer  had  acted  under  such  a  second  order,  they 
would  have  also  been  in  contempt,  in  disobeying  the  injunction. 
It  is  obvious,  that  such  a  course  would  have  been  a  mere  shal 
low  pretext  by  which  to  evade  the  injunction.  They  were  all 
as  much  prohibited  from  adopting  such  a  course  as  they  were 
from  acting  under  the  first  order  of  the  board  of  supervisors. 
And,  had  the  order  been  issued,  it  would  have  been  a  clear  and 
unwarranted  contempt  of  the  authority  of  the  Circuit  Court. 

The  order  of  the  board  of  supervisors,  enjoined,  was  for  the 
issuing  of  a  county  order  for  a  particular  sum  to  a  particular 
person  and  purpose.  The  last  order  was  to  issue  a  county  order 
for  the  same  person,  for  the  same  sum  and  for  precisely  the 
same  purpose.  It  is  not  even  pretended  that  the  board  were 
not  attempting  to  do  the  very  thing  which  the  injunction  pro- 
hibited them  from  doing.  Had  these  officers  acted  they  would 
have  manifestly  been  in  contempt.  This  second  injunction  was 
therefore  wholly  unnecessary,  and  the  bill  under  which  it  was 
granted  was  unimportant,  and  we  shall  therefore  only  consider 
the  questions  arising  under  the  first  bill,  as  though  the  second 
had  not  been  filed. 

The  question  presented  under  this  record  is,  whether  the 
board  of  supervisors  have  the  power  to  appropriate  money,  to 
compensate  judges  of  the  Circuit  Court,  for  discharging  the 
duties  which  have  been  imposed  by  the  Constitution  and  the 
law ;  or  whether  that  body  is  limited  in  the  levy  and  collec- 
tion of  taxes,  and  the  appropriation  of  money  from  the  county 
treasury  to  the  objects  and  for  the  purposes  specified  by  law. 
Have  they  or  not  an  unlimited  power  over  the  collection  of 
taxes  and  their  appropriation,  being  governed  alone  by  their 
discretion,  or  are  they  circumscribed  in  the  exercise  of  those 
powers  to  the  authority  conferred  by  law  ?  They,  as  quasi  cor- 
porations, are  limited  in  the  exercise  of  all  power  to  such  only 
as  has   been    conferred   by  legislative  enactment.     They   are 
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created  by  law,  and  derive  their  powers  from  the  legislature 
that  brought  them  into  existence.  The  second  section  of  arti- 
cle thirteen,  of  the  township  organization  law,  declares,  that, 
"  No  county  under  this  organization  shall  possess  or  exercise 
any  corporate  powers,  except  such  as  are  enumerated  in  this 
act,  or  shall  be  specially  given  by  law,  or  shall  be  necessary  to 
the  exercise  of  the  powers  so  enumerated  or  given."  And  the 
fourth  section  of  the  same  article  declares,  that  the  corporate 
powers  of  a  county  acting  under  the  organization  law,  can  only 
be  exercised  by  the  board  of  supervisors. 

Those  powers  are  enumerated  in  the  fourteenth  article  of  the 
act.  It  will  be  observed,  that  this  enumeration  relates  alone 
to  county  affairs.  There  is  not  in  them  the  remotest  allusion 
to  the  administration  of  justice,  the  support  of  courts  or  the 
payment  of  the  judiciary.  Nor  can  we,  from  any  law  on  our 
statute  books,  find  any  such  duty  imposed  or  power  conferred. 
And  if  it  has  not  been  given,  it  cannot  be  exercised. 

In  the  case  of  Colton  v.  Hanchett,  13  111.  615,  this  court  said, 
that,  "  The  law  fixes  the  compensation  and  defines  the  privi- 
leges and  immunities  of  county  officers  ;  and  they  have  no  right, 
by  the  use  of  county  funds,  to  secure  to  themselves,  or  for  any 
other  particular  class  of  individuals,  immunities  not  granted 
by  the  statute."  In  the  case  of  Betts  v.  Menard,  Breese,  395, 
it  was  said,  in  reference  to  the  action  of  the  county  commis- 
sioners' court  that,  "  A  corporate  body  can  act  only  in  the  man- 
ner prescribed  by  the  act  of  incorporation  which  gives  it  exis- 
tence. It  is  the  mere  creature  of  the  law,  and  derives  all  its 
powers  from  the  act  of  incorporation,  and  is  incapable  of  exert- 
ing its  faculties,  only  in  the  manner  that  act  authorizes." 

The  same  principle  has  been  fully  recognized  and  applied  in 
various  cases  that  have  arisen  in  our  courts.  Kinzie  v.  The 
City  of  Chicago,  2  Scam.  187;  Fitch  v.  Pinckard,  4  id.  69; 
Petersburg  v.  Metzker,  21  111.  205 ;  Morrison  v.  Minor,  22  id. 
594;  Supervisors  of  Schuyler  County  v.  The  People,  25  id.  181. 
In  the  absence  of  some  law  authorizing  the  performance  of  the 
act,  the  board  has  no  power  to  make  such  an  appropriation. 
And  being  unauthorized  and  illegal,  its  consummation  should 
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have  been  restrained.  By  an  unauthorized  tax,  the  citizen  is 
deprived  of  his  property  without  sanction  of  law.  And  bodies 
created  for  the  discharge  of  public  duties,  and  to  aid  in  con- 
ducting the  affairs  of  counties,  have  not  been  intrusted  with 
the  power  to  seize  and  appropriate  the  property  of  the  people 
to  any  but  legal  purposes.  The  inhabitants  of  the  State  have 
been  secured  in  the  possession  and  enjoyment  of  their  property 
against,  as  well  the  officer  created  by  law,  as  private  persons. 
The  former  can  only  exercise  power  to  deprive  him  of  it,  in  the 
mode  and  for  the  purposes  constitutionally  authorized  by  law. 
If  his  property  may  be  seized  for  one  illegal  purpose  it  may  for 
another,  and  all  protection  ceases.  The  power  to  levy  and  col- 
lect taxes  is  a  power  to  take  from  the  citizen  his  money,  with 
or  without  his  consent,  and  when  it  is  attempted  to  exercise 
such  a  power,  courts  will  not  hesitate  to  afford  preventive  relief. 
And,  as  this  was  an  attempt  to  exercise  unauthorized  powers  and 
wrongfully  to  appropriate  the  money  of  the  citizens  of  the 
county,  the  court  below  should  have  overruled  the  motion  to 
dissolve  the  injunction.  And  for  this  error,  the  decree  of  the 
court  below  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


William  Crumpton 

v. 

Franklin  Baldwin  et  al. 

1.  Chancery — remedy  at  law.  If  the  holder  of  a  note,  in  making  a  sale 
thereof,  is  induced  to  indorse  it  by  false  representations,  his  defense  can  be 
made  available  to  him  in  a  suit  at  law  against  him  upon  his  indorsement ;  and 
if  there  is  no  sufficient  reason  for  not  making  the  defense  at  law,  he  cannot 
afterward  have  relief  in  chancery. 

2.  Same — of  general  grounds  for  relief  Where  the  holder  of  a  note  and 
mortgage  transfers  them  by  assignment,  and  upon  foreclosure  of  the  mortgage 
by  the  assignee,  the  mortgaged  premises  are  sold  to  a  third  person  for  a  sum 
less  than  the  amount  of  the  debt,  and  for  the  residue  the  assignee  recovers  a 
judgment  against  his  assignor,  the  latter  has  no  equity  upon  which  he  can 
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have  the  sale  set  aside,  because  the  master  in  chancery  who  executed  the 
decree  of  foreclosure  promised  to  give  him  personal  notice  of  the  time  of  sale, 
bo  that  he  could  be  present  and  bid  upon  the  property  and  thereby  protect 
himself  in  respect  to  his  indorsement,  and  the  master  omitted  to  give  him  such 
notice. 

3.  Master  in  chancery  —  Ms  duty  — purchasers  protected.  It  was  no  part 
of  the  legal  duty  of  the  master  to  give  such  notice,  and  his  neglect  in  the  per- 
formance of  his  promise  in  that  regard,  could  not  affect  the  rights  of  the 
purchaser  at  the  sale,  who  paid  his  money  in  good  faith. 

Writ  of  Error  to  the  Circuit  Court  of  La  Salle  county ;  the 
Hon.  Sidney  W.  Harris,  Judge,  presiding. 

On  the  10th  day  of  May,  1865,  William  Crumpton  filed  his 
bill  in  chancery  in  the  court  below,  against  Franklin  Baldwin, 
George  H.  Rugg  and  William  H.  W.  Cushinan,  in  which  he 
alleges,  that,  on  or  about  the  1st  day  of  March,  1858,  one  Nor- 
man Smith,  being  indebted  to  the  complainant  in  the  sum  of 
about  $400,  executed  to  him  his  note  therefor,  and  a  mortgage 
upon  certain  real  estate,  to  secure  the  same. 

That,  on  the  1st  of  May  following,  the  complainant  assigned 
said  note  and  mortgage  to  defendant,  Baldwin ;  that  at  the 
time  of  such  transfer  Baldwin  requested  the  complainant  to 
indorse  said  note  in  blank,  but  complainant  refused  to  do  so  ; 
that  Baldwin  assured  him  that  it  was  not  his  intention  to  hold 
complainant  liable  on  the  indorsement,  but  that  his  only  object 
was  to  be  enabled  to  sue  upon  the  note  in  his  own  name ;  that 
Baldwin. told  complainant  that  writing  his  name  on  the  back 
of  the  note  would  not  make  him  liable,  and  thereupon  com- 
plainant indorsed  the  note ;  that,  on  or  about  the  23d  of  Jan- 
uary, 1860,  Baldwin  filed  his  bill  to  foreclose  said  mortgage,  in 
the  Circuit  Court  of  La  Salle  county ;  that  a  decree  of  sale 
was  entered,  and  master  sold  the  premises  to  one  Hotchkiss, 
who  failed  to  pay  the  money,  and  a  new  sale  was  ordered ;  that 
said  premises  were  again  sold  to  one  Geo.  H.  Rugg,  one  of  de- 
fendants, for  about  forty  dollars  ;  that,  upon  objection,  the  court 
refused  to  confirm  the  master's  report,  and  a  new  sale  of  the 
premises  was  ordered  ;  that  said  Baldwin  assigned  all  his  inter- 
est in  said  note  to  said  Rugg,  shortly  after  said  master's  last  sale. 
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He  states  that  he  intended  to  attend  the  sale  and  bid  in  said 
property,  but  was  persuaded  from  so  doing  by  the  false  repre- 
sentations of  Baldwin,  who  assured  him  that  he  (Baldwin) 
would  attend  the  sale  and  see  that  the  premises  were  sold  for 
enough  to  pay  the  debt  and  all  costs ;  that  complainant  then 
told  Baldwin  that  he  would  not  attend  the  sale,  being  quite 
unwell;  alleges  that  Baldwin  did  not  attend  the  sale;  that  he 
sold,  or  pretended  to  sell  his  interest  in  said  note  and  mort- 
gage to  said  Rugg,  and  agreed  with  Rngg  not  to  appear  and 
bid  at  said  sale,  but  give  Rugg  a  chance  to  bid  in  said  prem- 
ises at  a  nominal  price,  and  sue  complainant  for  balance  of  note  ; 
alleges  the  filing  of  a  bill  in  chancery  by  complainant  against 
defendants ;  also  the  refusal  of  the  court  to  confirm  the  sale,  and 
order  for  new  sale  of  said  premises,  and  enjoined  the  suit  at  law 
which  had  been  commenced  to  recover  the  balance  of  said  note  ; 
that  complainant  believed  that  said  injunction  had  never  been 
dissolved ;  that  at  the  February  Term  of  said  Circuit  Court  a 
judgment  was  rendered  on  said  note  for  the  sum  of  six  hundred 
dollars  and  upward ;  also  alleges  an  agreement  (on  the  26th 
day  of  June,  1863,  the  same  day  the  court  ordered  a  new  sale 
of  the  premises),  between  complainant  and  the  master  in 
chancery,  E.  A.  Hollister,  in  relation  to  the  sale  of  said  prem- 
ises ;  that  said  master  agreed  to  give  him  actual  personal  notice 
of  the  time  and  place  of  said  sale,  and  that  no  sale  should  take 
place  without  such  notice  ;  that  the  reason  for  such  agreement 
was  the  age  and  illness  of  complainant ;  that  he  relied  upon 
such  promise;  never  received  any  notice,  and  should  otherwise 
have  attended  said  sale,  either  in  person  or  by  agent ;  that 
premises  were  sold  to  Cushman  for  twenty-five  dollars ;  that 
the  master  also  assured  other  persons  in  a  positive  manner  that 
he  would  not,  under  any  circumstances,  sell  said  premises 
without  giving  the  notice  aforesaid ;  that  the  said  promises 
were  communicated  to  complainant  and  relied  upon  by  him, 
and  that  he  supposed  in  consequence  of  said  agreement  that 
said  injunction  was  not  dissolved,  and  that  no  sale  had  taken 
place,  until  long  after  the  said  term  of  court. 

The  bill  alleges  that  only  twenty  days'  notice  of  the  sale  was 
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given ;  that  during  all  this  time  complainant  was  too  unwell  to 
leave  his  house  or  transact  business  away  from  home ;  that  said 
real  estate  is  worth  much  more  than  the  amount  of  mortgage 
and  all  costs. 

That  the  judgment  upon  said  note  is  for  about  $1.40  more 
than  was  due  thereon ;  that  complainant  was  ready,  willing  and 
offered  to  pay  all  sums  of  money  due  on  said  note  and  all  costs, 
in  such  manner  and  at  such  time  as  the  court  may  appoint; 
that  said  Smith  was  insolvent.  Asks  for  an  injunction  against 
defendants,  enjoining  them  from  suing  out  an  execution  on  said 
judgment,  and  prays  to  have  the  said  sale  set  aside  and  a  new 
sale  ordered,  that  complainant  might  bid  in  the  same  for  full 
amount  due  or  pay  into  court  all  moneys  due  and  have  mort- 
gage canceled. 

The  bill  concludes  with  a  prayer  for  special  and  general 
relief. 

An  injunction  was  granted  upon  the  filing  of  the  bill. 

Subsequently,  on  motion,  the  injunction  was  dissolved  and 
the  bill  dismissed. 

The  complainant  brings  the  cause  here  by  writ  of  error,  and 
insists  the  court  erred  in  its  ruling  upon  that  motion. 

Messrs.  Bushnell  &  Avert,  for  the  plaintiff  in  error. 

Mr.  George  0.  Campbell,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

There  is  clearly  no  equity  on  the  face  of  this  bill.  The  com- 
plainant seeks  to  enjoin  the  collection  of  a  judgment  obtained 
against  him  as  indorser  of  a  note.  He  alleges  his  indorsement 
was  obtained  by  false  representations.  If  so,  the  defense  was 
available  to  him  in  the  suit  at  law,  and  he  offers  no  reason  or 
excuse  for  not  having  then  made  it.  The  note  was  secured  by 
a  mortgage  given  by  the  maker,  upon  land  said  to  be  worth 
much  more  than  the  amount  of  the  note.  This  land  was  sold 
under  a  decree  of  foreclosure,  and  the  complainant  desired  to 
attend  the  sale  and  bid  on  the  land  to  the  amount  of  the  debt, 
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and  the  master  in  chancery  agreed  to  give  complainant  actual, 
personal  notice  of  the  day  of  sale,  but  failed  to  do  so,  in  conse- 
quence whereof,  the  land  sold  for  less  than  the  debt.  But, 
this  was  no  official  delinquency  on  the  part  of  the  master, 
which  would  justify  the  court  in  setting  aside  the  sale.  It  is 
not  pretended  that  he  did  not  give  the  notices  required  by  law, 
and,  if  the  complainant  made  no  effort  to  inform  himself 
through  these  of  the  day  of  sale,  but  thought  proper  to  rely 
upon  the  promise  of  the  master,  which  the  latter  failed  to 
observe,  the  complainant  must  take  the  consequences  of  the 
negligence  of  his  own  agent.  For,  in  undertaking  to  give  this 
personal  notice,  the  master  was  not  performing  a  duty  required 
of  him  by  law.  He  was  undertaking  to  act  as  the  private 
agent  of  the  complainant,  and  his  alleged  negligence  in  this 
regard  is  no  reason  why  the  purchaser  at  the  sale,  who  paid 
his  money  in  good  faith,  should  be  deprived  of  the  benefit  of 
his  purchase.  It  is  not  pretended  that  there  was  any  com- 
plicity between  the  purchaser  and  the  master.  The  decree 
must  be  affirmed. 

Decree  affirmed. 


The  City  of  Chicago 

v. 

Margaret  Powers,  Administratrix. 

1.  Cities  —  power  to  provide  lights  for  bridges.  A  bridge  over  a  stream 
which  crosses  a  street,  within  the  limits  of  a  city,  is  a  part  of  the  street,  and 
the  city,  having  the  power  to  levy  a  tax  to  defray  the  expense  of  lighting  the 
streets,  has  also  the  power  to  furnish  lights  in  its  bridges. 

2.  Same  —  duty  and  liability  of  cities  in  that  regard.  A  city  having  the 
power  to  light  its  bridges  at  night,  it  is  its  duty,  in  the  exercise  of  such  power, 
to  do  so  in  such  manner  as  will  afford  protection  to  those  passing,  against 
dangers  which  may  be  incident  to  the  use  of  them. 

3.  So,  in  an  action  against  the  city  of  Chicago,  to  recover  damages  result- 
ing from  the  death  of  a  person  who  stepped  off  an  approach  to  a  bridge  in  the 
night,  while  the  bridge  was  swinging  round  to  enable  a  vessel  to  pass,  and 
was  drowned,  it  being  alleged  the  accident  happened  by  reason  of  the  neglect 
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of  the  city  to  supply  sufficient  lights  to  enable  persons  to  avoid  such  dangers, 
it  was  held  to  be  the  duty  of  the  city  to  provide  adequate  lights  in  such 
bridges,  and  that  it  was  liable  for  injuries  resulting  from  a  neglect  of  that  duty. 

4.  Evidence,  as  to  pecuniary  condition  of  a  party,  with  a  view  to  the  dam- 
ages. In  such  a  case,  where  the  plaintiff,  who  sued  as  administratrix  of  the 
person  killed,  was  also  the  mother  and  next  of  kin,  it  is  competent  to  prove  the 
pecuniary  condition  of  the  plaintiff,  as  showing  the  extent  of  her  dependence 
on  the  deceased  for  support,  and  its  consequent  effect  on  the  amount  of  damages 
to  be  recovered. 

5.  Same  — proof  of  previous  accidents.  It  is  also  competent,  in  such  action, 
for  the  plaintiff  to  prove  that  another  person  had  fallen  through  the  same 
bridge,  under  similar  circumstances,  as  tending  to  show  that  the  city  had 
notice  that  its  agents  were  inattentive  to  their  duties  in  respect  to  lighting  the 
bridge,  and  the  city  had  failed  to  provide  against  such  neglect. 

6.  And  a  preamble  and  resolution,  passed  by  the  common  council  of  the 
city,  previous  to  the  accident  for  which  suit  was  brought,  reciting,  that,  owing 
to  insufficient  lights  and  protection  at  the  approaches  of  several  bridges  in  the 
city,  several  accidents  had  happened,  and  appointing  a  committee  to  report  a 
plan  for  preventing  a  recurrence  thereof,  are  admissible  in  evidence,  as  also 
showing  notice  to  the  city  authorities  of  the  insufficient  lights  provided. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

This  was  an  action  on  the  case  brought  by  Margaret  Powers, 
as  administratrix  of  Mary  Powers,  deceased,  against  the  city 
of  Chicago,  to  recover  damages  resulting  from  the  death  of  the 
said  Mary  Powers,  alleged  to  have  been  occasioned  by  the  neg- 
lect of  the  city. 

It  is  averred  in  the  declaration,  that  the  deceased  left  sur- 
viving and  next  of  kin,  only  her  mother,  the  plaintiif,  and  a 
brother  seven  years  of  age. 

The  circumstances  attending  the  death  of  the  intestate,  upon 
which  a  recovery  is  sought,  as  well  as  so  much  of  the  evidence 
as  presents  the  questions  involved,  are  set  forth  in  the  opinion 
of  the  court. 

Mr.  S.  A.  Lrvin,  for  the  appellant,  npon  the  principal  ques- 
tion involved  in  the  case,  contended  that  the  city  has  no  power 
to  provide  lights  for  the  bridges  within  its  limits,  and  therefore 
it  is  not  liable  for  accidents  which  may  happen  on  account  of 
the  absence  of  such  lights. 
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Counsel  contended  that  whatever  the  city  does  in  the  prem- 
ises, is  voluntary,  not  compulsory.  It  need  not  do  any  thing 
in  that  direction.  It  does  not  follow,  therefore,  because  it 
undertook  to  do  something,  which,  however  feeble,  did  not,  and 
could  not  increase  any  alleged  or  supposed  danger,  arising  from 
want  of  sufficient  lights,  but  which  must  necessarily  have 
diminished  any  such  real  or  imaginary  danger,  it  is  liable.  In 
other  words,  not  having  any  power  to  light  the  bridges,  what- 
ever it  did  to  light  them,  will  not  make  it  liable,  unless  such 
action,  on  its  part,  increased  or  contributed  to  the  danger. 

Mr.  John  Lyle  King,  for  the  appellee. 

It  is  claimed  that  the  city  has  no  power  to  light  the  bridges. 
It  would  be  enough  to  say  that  it  has  undertaken  to  do  so,  and 
its  voluntary  undertakings  must  be  well  performed.  Ludlow  v. 
The  City  of  Ybn&ers,  43  Barb.  493.  But  it  has  the  power. 
A  public  bridge,  in  a  street,  is  part  of  the  street,  — is  the  street. 
A  bridge  is  as  much  a  highway  as  the  street,  and  those  princi- 
ples of  the  common  law  which  relate  to  highways  in  general 
are  applicable  to  bridges.  Angell  on  Highways,  §  40.  It  is  no 
difference  whether  the  structure  is  one  to  cover  a  ditch  or  to 
span  a  stream  —  if  it  is  in  the  street,  it  is  part  of  the  street. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case  brought  by  Margaret  Powers, 
administratrix  of  Mary  Powers,  deceased,  against  the  city  of 
Chicago,  in  the  Cook  Circuit  Court.  The  action  was  brought 
to  recover  damages  claimed  to  have  accrued  from  negligence 
of  the  city,  which  produced  the  death  of  intestate.  It  appears 
that  the  city,  on  the  18th  of  October,  1865,  and  prior  thereto, 
maintained  a  bridge,  with  its  appurtenances,  across  the  Chicago 
river,  connecting  north  and  south  Clark  street ;  that  the  bridge 
is  so  constructed  as  to  swing  on  its  center,  so  as  to  permit  the 
passage  of  vessels  navigating  the  river ;  that  on  the  night  of 
the  18th  day  of  October,  1865,  deceased,  in  attempting  to  pass 
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over  the  bridge,  while  near  the  north  approach,  the  bridge 
being  on  the  swing,  stepped  or  fell  through  the  opening  into 
the  river  and  was  drowned.  It  is  claimed  by  appellee  that  the 
night  was  dark,  and  that  the  lights  on  the  bridge,  which  had 
been  furnished  by  appellant,  were  insufficient,  and  that  in  con- 
sequence thereof  deceased  came  to  her  death  by  falling  from 
the  bridge  and  being  drowned. 

The  question  of  negligence  on  the  part  of  the  city  was  fairly 
presented  to  the  jury  and  they  have  found  it  against  the  city, 
and  we  are  of  the  opinion  that  the  evidence  sustains  the  find- 
ing. But  it  is  contended  that  it  was  not  the  duty  of  the  city 
to  provide  lights  for  the  bridge.  It  might  perhaps  be  a  suffi- 
cient answer  to  say,  that  the  city  regarded  it  a  duty  or  they 
would  not  have  undertaken  its  performance.  But  the  charter 
authorizes  the  city  to  levy  a  tax  for  the  purpose  of  defraying 
the  expense  of  lighting  the  streets  of  the  city.  It  seems  to  us 
to  be  obvious,  that  a  bridge  over  a  stream  crossing  a  street,  is 
a  part  of  the  street.  It  is  as  much  so  as  the  cover  placed  over 
a  drain  or  a  sewer,  crossing  a  street.  Persons  travel  over  it  as 
they  do  over  other  portions  of  a  street,  subject,  it  may  be  to 
any  delay  that  may  be  occasioned  in  opening  and  closing  a 
draw.  It  is  in,  and  must  be  a  part  of,  the  street.  It  is  under 
the  control  of  the  city  and  kept  in  repair  and  attended  under 
the  city  authorities,  and  we  have  no  doubt  that  it  was  as 
much  their  duty  to  light  the  bridge  as  any  other  portion  of  the 
street. 

It  is  contended  that  the  evidence  fails  to  show  that  the  lights 
were  insufficient  on  the  occasion  of  the  death  of  intestate.  On 
this  question  there  was  a  considerable  amount  of  evidence,  and, 
as  is  usual  in  such  cases,  it  was  by  no  means  harmonious.  Dif- 
ferent persons  seemed  to  have  received  very  different  impres- 
sions at  the  time,  of  the  extent  and  character  of  the  lights  on 
the  bridge.  But  the  instructions  given  to  the  jury  left  the 
question  fairly  to  them,  and  they  found  they  were  insufficient, 
and  we  think  the  jury  were  warranted  in  their  finding.  And 
the  same  may  be  said  as  to  the  question  whether  deceased  exer- 
cised at  the  time  proper  care  and  diligence.     The  jury  have 
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found  that  she  did,  and  we  do  not  feel  warranted  in  disturbing 
their  finding. 

It  is  also  insisted  that  the  court  below  erred,  in  admitting 
evidence  of  the  pecuniary  circumstances  of  appellee.  It  tended 
to  show  the  extent  of  the  loss  which  appellee  had  sustained. 
She  may  have  been  dependent  on  her  daughter  for  her  support, 
either  altogether  or  only  in  part.  If  poor  and  dependent,  she 
had  suffered  a  greater  pecuniary  loss  than  if  rich  and  independ- 
ent. But,  from  the  amount  of  the  verdict,  we  do  not  see  that 
this  evidence  could  have  produced  much  effect  on  their  finding. 
It  was  but  one-fifth  of  the  sum  they  could  have  found  under 
the  statute.  Chicago  <&  Rock  Island  11.  R.  v.  Morris,  26 
111.  400. 

It  is  insisted  that  the  court  erred  in  admitting  evidence  that 
another  person  had  fallen  through  the  same  bridge.  If  this 
evidence  was  admissible  for  any  purpose,  then  it  was  not  error. 
The  action  was  based  upon  the  negligence  of  the  city  in  failing 
to  keep  the  bridge  properly  lighted.  If  another  person  had 
met  with  a  similar  fate,  at  the  same  place,  and  from  a  like 
cause,  it  would  tend  to  show  a  knowledge  on  the  part  of  the 
city,  that  there  was  inattention  on  the  part  of  their  agents  hav- 
ing charge  of  the  bridge,  and  that  they  had  failed  to  provide 
further  means  for  the  protection  of  persons  crossing  on  the 
bridge.  As  it  tended  to  prove  this  fact,  it  was  admissible ; 
and,  if  appellants  had  desired  to  guard  against  its  improper 
application  by  the  jury,  they  should  have  asked  an  instruction 
limiting  it  to  its  legitimate  purpose. 

It  is  likewise  insisted  that  the  preamble  and  resolution  of 
the  common  council,  in  reference  to  accidents  which  had 
occurred  at  the  city  bridges,  was  improperly  admitted  in  evi- 
dence. The  preamble  recites  the  fact,  that,  owing  to  insuffi- 
cient lights  and  protection  at  the  approaches  of  several  bridges 
across  the  Chicago  river,  several  accidents  had  occurred,  result- 
ing in  the  injury  or  death  of  citizens,  and  it  was  resolved,  that 
the  matter  be  referred  to  the  committee  on  harbors  and 
bridges  to  examine  and  report  the  best  method  for  protecting 
citizens  against   accidents  of  that  character.     This  resolution 
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was  adopted  but  a  short  time  previous  to  this  accident.  It  was 
evidence  that  the  city  authorities  had  notice  of  the  insufficient 
lights  and  protection. 

After  carefully  examining  all  the  instructions  in  the  case, 
we  are  unable  to  detect  any  error  in  giving  those  asked  by 
appellee,  or  in  modifying  those  given  for  appellant.  They 
seem  to  have  fairly  presented  the  law  applicable  to  the  case, 
and  we  think  did  not  mislead  the  jury  in  their  finding.  The 
judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


The  City  of  Chicago 

v. 

John  F.  Starr,  Administrator. 

1.  Comparative  negligence  —  dangerous  obstructions  to  streets  —  cldldren 
playing  at  large.  A  heavy  counter,  some  eighteen  feet  long  and  thrne  feet  high, 
was  placed  on  the  sidewalk  in  one  of  the  principal  thoroughfares  in  the  city  of 
Chicago,  by  some  individual,  without  authority  from  the  city  ;  the  counter  was 
leaned  against  a  fence  which  bordered  the  walk,  with  its  open  side  toward  it, 
and  the  bottom  standing  twelve  or  eighteen  inches  out  from  the  fence.  The 
counter  had  remained  in  that  situation  two  or  three  weeks,  when  some  children 
were  climbing  upon  or  about  it,  and  thereby  caused  it  to  fall  over  and  kill  one 
of  them.  The  child  who  was  killed  was  six  years  old,  and  had  frequently  been 
upon  the  streets  in  the  most  crowded  parts  of  the  city,  sometimes  alone  and 
sometimes  with  other  children,  and,  at  the  time  of  the  accident,  was  six  blocks 
from  home.  In  an  action  under  the  statute,  against  the  city,  to  recover  dama- 
ges on  account  of  the  death  of  the  child,  caused  by  the  alleged  negligence  of 
the  city  in  permitting  the  counter  to  remain  in  so  dangerous  a  position,  it  was 
held,  there  was  negligence  on  both  sides  —  on  the  part  of  the  city,  in  allowing 
the  counter  to  remain  in  that  situation,  and  on  the  part  of  the  parents  of  the 
child,  in  permitting  him,  at  his  age,  to  roam  the  crowded  thoroughfares  of  the 
city,  at  such  a  distance  from  his  home.  But  the  negligence  on  the  part  of  the 
city  was  not  only  not  more,  but  was  even  less  than  that  attributable  to  the 
parents  of  the  child. 

2.  In  estimating  the  degree  of  carelessness  with  which  the  city  is  charge- 
able in  such  a  case,  the  character  of  the  obstruction  is  to  be  considered  with 
reference  to  the  proper  uses  of  the  street  as  a  thoroughfare  of  travel,  and  not 
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as  a  play-ground  for  children  ;  and  whether  prudent  persons  would  regard  it  as 
dangerous.  The  degree  of  carelessness  is  not  to  be  judged  from  a  single  fatal 
accident.  In  deciding  upon  the  question  of  comparative  negligence,  all  these 
matters  are  to  be  taken  into  consideration. 

Appeal  from  the  Circuit  Court  of  Cook  County  ;  the  Hon.  E. 
S.  Williams,  Judge,  presiding. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  S.  A.  Irvin  and  Mr.  D.  D.  Driscoll,  for  the  appellant. 

Mr.  C.  W.  Colehour  and  Mr.  Wm.  KL  McAllister,  for  the 
appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  is  an  action  on  the  case,  brought  under  the  statute,  by 
the  administrator  of  a  child  named  Geoseppi  Fassetti,  against 
the  city  of  Chicago,  upon  the  following  state  of  facts :  It 
appears,  that,  in  July,  1865,  several  young  children  were  at 
play  on  the  sidewalk  on  the  north  side  of  Randolph  street, 
between  Wabash  avenue  and  State  street.  There  was  at  the 
time,  and  had  been  for  between  two  and  three  weeks,  a  counter 
standing  on  the  sidewalk  and  leaning  against  the  board  fence 
which  bordered  the  walk.  The  counter  is  described  by  witnesses 
as  a  pine-panel  counter,  with  a  black  walnut  top  and  cornice, 
about  eighteen  feet  long  and  three  feet  high,  leaning  against 
the  fence,  with  its  open  side  toward  it,  and  the  bottom  standing 
twelve  or  eighteen  inches  out  from  the  fence.  While  the  chil- 
dren were  at  play,  the  counter  fell  over  and  killed  the  child 
Fassetti.  The  obvious  inference  from  the  evidence  is,  that  the 
children  were  climbing  upon  or  about  the  counter,  and  thereby 
caused  its  fall.  No  other  mode  of  explaining  the  fall  is  sug- 
gested. The  child  killed  was  six  years  old.  This  suit  is 
brought  to  recover  damages  for  his  death,  and  the  jury  found  a 
verdict  for  the  plaintiff  for  fourteen  hundred  dollars,  upon 
which  the  court  gave  judgment,  and  the  city  appealed. 

It  is  contended,  on  behalf  of  the  city,  that  the  negligence  of 
the  parents,  in  permitting  this  young  child  to  roam  the  streets 
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unprotected,  was  at  least  equal  to  that  of  the  city,  in  not  having 
caused  the  removal- of  the  counter  which  had  been  placed  there 
without  its  authority.  At  least,  it  appears  to  have  been  placed 
there  by  private  individuals,  and  no  authority  from  the  city  is 
claimed.  It  is  also  shown,  that  the  place  where  the  accident 
occurred  was  six  blocks  from  the  home  of  the  child,  and  one  of 
the  witnesses  speaks  of  having  seen  the  child  near  the  Briggs 
House,  sometimes  alone  and  sometimes  with  other  children. 
On  the  other  hand,  it  is  contended,  that  there  was  no  negligence 
on  the  part  of  the  child's  parents,  and  that  the  child  had  a  right 
to  be  in  the  streets,  in  support  of  which  position  the  decision 
of  this  court,  in  The  City  of  Chicago  v.  Major,  18  111.  360,  is 
cited.  There  is  but  little  resemblance  between  that  case  and 
the  one  at  bar,  except  in  the  fact,  that  both  were  brought  to 
recover  damages  for  the  death  of  a  child  through  an  accident 
upon  the  street.  In  that  case,  the  city  had  constructed,  at  the 
border  of  the  sidewalk,  a  tank  or  cistern  to  collect  water  for  the 
fire  engines,  and  had  allowed  the  tank  to  remain  for  a  consider- 
able period  partially  uncovered,  with  water  in  it  to  the  depth 
of  fifteen  feet.  The  child  of  the  plaintiff  fell  through  the  hole 
in  the  tank,  and  was  drowned.  The  tank  was  two  or  three 
hundred  feet  from  the  child's  home.  In  delivering  their  opinion 
the  court  say :  "  A  large  majority  of  children  living  in  cities 
depend  on  the  daily  labor  of  both  parents  for  subsistence,  and 
these  parents  are  unable  to  employ  nurses  who  can  keep  a  con- 
stant and  vigilant  eye  momentarily  upon  their  children ;  and 
we  cannot  hold,  as  a  matter  of  law,  that  every  time  a  child  four 
years  of  age  steps  into  the  street,  unattended,  the  mother  is 
guilty  of  such  negligence  as  would  authorize  every  reckless  or 
careless  driver  to  run  over  and  trample  it  down  with  impunity, 
or  as  would  authorize  the  city  to  expose  traps  and  pitfalls  in 
every  corner  of  the  streets,  in  which  a  child  may  be  drowned 
or  maimed."  "We  agree  with  every  word  of  this,  and  it  was 
very  applicable  to  that  case.  Neither  do  we  regard  the  cor- 
rectness of  the  decision  in  that  case  as  open  to  criticism,  for 
whatever  negligence  there  may  have  been  on  the  part  of  the 
parents  in  suffering  the  child  to  wander  two  or  three  hundred 
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feet  from  home,  in  what  is  shown  by  the  proof  to  have  been  a 
comparatively  retired  part  of  the  city,  it  was  as  nothing  in 
comparison  with  the  reckless  carelessness  of  the  city,  in  leaving 
this  cistern  with  a  hole  in  it  large  enough  for  a  child  to  fall 
through,  erecting,  in  the  language  of  the  court,  a  "  trap  and 
pitfall  at  the  corner  of  the  streets." 

But  when  we  examine  the  case  at  bar,  we  find  the  careless- 
ness of  the  child's  parents  much  greater  and  that  of  the  city 
much  less.  This  child,  in  the  present  case,  was  suffered  by  his 
parents  to  be  at  play  six  blocks  from  home,  in  a  crowded 
thoroughfare.  He  had  been  seen  at  other  times  roaming  the 
streets,  sometimes  alone  and  sometimes  with  other  children. 
That  it  was  carelessness  of  no  slight  degree  to  permit  this  child 
of  six  years  thus  to  wander  over  the  streets  of  a  crowded  city, 
is  a  proposition  which  admits  neither  of  debate  nor  doubt.  It 
may  be  that  the  parents  had  not  the  means  of  providing  a  nurse, 
but,  if  an  attendant  could  not  be  furnished  for  the  child,  it 
might  at  least  have  been  kept  in  the  immediate  neighborhood 
of  its  mother's  home.  This  was  not  only  possible,  but  it  was 
the  duty  of  the  parents  to  place  this  degree  of  restraint  upon 
the  child  for  reasons  pertaining  to  its  moral  as  well  as  physical 
well-being.  On  the  other  hand,  the  negligence  of  the  city,  in 
reference  to  this  accident,  cannot  be  considered  extreme.  It 
would  be  a  great  misuse  of  terms  to  call  it  gross.  For  it  is  to 
be  borne  in  mind,  that  it  is  not  the  duty  of  the  city  of  Chicago 
to  make  its  streets  a  safe  play-ground  for  children.  That  is 
not  the  purpose  for  which  the  streets  are  designed.  Undoubt- 
edly, if  a  child,  at  play  upon  the  sidewalk,  should  fall  through 
a  hole  or  into  a  cistern  which  the  city  had  allowed  to  remain 
open,  this  would  be  such  carelessness  as  properly  to  require  the 
city  to  respond  in  damages.  Such  carelessness  would  endanger 
the  life  and  limb  of  every  passer-by.  But,  in  estimating  the 
degree  of  carelessness  with  which  the  city  is  chargeable  in  all 
cases  of  this  sort,  the  character  of  the  obstruction  is  to  be  con- 
sidered with  reference  to  the  proper  uses  of  the  street  as  a 
thoroughfare  of  travel,  and  not  as  a  place  for  the  recreation  of 
children.  There  might  have  been  great  carelessness  in  leaving 
12  —  42dIll. 
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tliis  counter  thus  standing  in  the  play-ground  of  a  school,  but 
the  question  is,  what  was  the  degree  of  carelessness  in  leaving 
it  upon  the  sidewalk  in  reference  to  the  ordinary  uses  of  the 
street  ?  The  sidewalk  was  fourteen  feet  wide,  and  the  counter 
covered  three  feet  of  this  width.  This  was  undoubtedly,  in 
some  degree,  an  obstruction,  and  a  person  falling  over  it, 
unseen,  in  the  night,  in  passing  along  the  street,  and  suffering 
an  injury,  would  undoubtedly  have  been  entitled  to  his  action. 
If  the  counter  were  invisible  in  the  darkness,  there  would,  in 
such  an  accident,  be  no  question  of  comparative  negligence,  for 
the  passer-by  would  be  guilty  of  none.  But  while  this  counter 
was  an  obstruction,  it  was  certainly  but  a  very  slight  one,  to 
the  use  of  the  sidewalk,  for  the  purposes  of  passage,  and  one 
which  might  continue  on  the  street  for  a  very  long  period, 
without  injury  or  even  serious  inconvenience  to  persons  going 
to  and  fro.  During  the  two  or  three  weeks  it  remained  upon 
the  sidewalk,  it  probably  never  occurred  to  any  one  who  saw 
it,  that  human  life  or  limb  would  be  jeopardized  by  its  presence 
there.  It  had  not  been  placed  there  by  leave  of  the  city,  and 
it  is  not  claimed  that  it  was  ever  brought  to  the  notice  of  the 
city  officials,  except  as  some  of  them  may  have  had  the  oppor- 
tunity of  observing  it  in  passing  along  the  street.  The  most 
prudent  and  cautious  person  would  not  have  anticipated  such 
an  accident  as  really  happened,  or  have  regarded  the  counter 
as  in  anywise  a  source  of  danger.  In  deciding  this  question  of 
comparative  negligence,  these  are  all  considerations  not  to  be 
overlooked,  and  weighing  them  on  the  one  side,  and  the  care- 
lessness of  the  parents  on  the  other,  we  cannot  resist  the  con- 
clusion, that  there  was  negligence  on  both  sides,  and  that  there 
was  not  such  a  marked  difference  in  degree  as  to  justify  a  ver- 
dict for  the  plaintiff.  The  degree  of  carelessness,  it  is  to  be 
remembered,  is  not  to  be  judged,  in  cases  of  this  sort,  from  one 
single  fatal  accident,  a  consideration  which  juries  are  very  liable 
to  overlook.  The  question  is,  rather,  what  would  have  been 
the  course  of  a  prudent  person  prior  to  the  accident?  What 
would  a  prudent  person  have  thought  of  the  liability  to  cause 
an  injury  ?     And,  viewing  it  from  this  point,  we  are  of  opinion 
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that  the  negligence  on  the  part  of  the  city  was  not  only  not  more, 
but  was  even  less,  than  that  fairly  attributable  to  the  parents 
of  the  child.  The  motion  for  a  new  trial  should  have  been 
allowed. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


James  H.  Carb 

v. 

Simeon  K.  Miner. 

1.  Secondary  evidence  —  to  prove  the  contents  of  papers  in  another  suit 
—  what  is  sufficient  proof  of  loss.  As  a  foundation  for  introducing  parol  proof 
of  the  contents  of  a  bill  and  answer  in  a  suit  in  chancery,  the  deputy  clerk  of 
the  court  in  which  the  cause  was  tried,  testified  that  he  had,  during  the  trial 
on  which  the  evidence  was  desired,  as  well  as  at  a  previous  term,  carefully  ex- 
amined the  boxes  in  which  the  papers  of  the  term,  at  which  the  chancery  cause 
was  heard,  were  placed,  and  could  not  find  the  papers  of  that  case,  and  did  not 
think  they  were  in  his  office.  The  deputy  showed  a  receipt  for  the  papers 
given  by  a  former  attorney  of  the  party  against  whom  they  were  sought  to  be 
given  in  evidence.  That  attorney  said  he  had  never  returned  the  papers  to  the 
clerk's  office,  but  had  handed  them  over  to  another  attorney,  his  successor  in 
the  case  on  trial;  that  he  had  just  searched  in  his  own  office  and  could  not 
find  them.  The  last  attorney,  to  whose  hands  the  papers  seemed  to  have  been 
traced,  said  he  had  never  seen  them.  This  was  sufficient  proof  of  loss  to  admit 
secondary  evidence  of  their  contents. 

2.  Parol  evidence  —  to  contradict  a  receipt.  A  letter,  stating  that  the 
writer  had  collected  a  certain  sum  of  money  for  the  party  to  whom  it  was 
addressed,  is  nothing  more  than  a  receipt,  and  may  be  explained  or  contra- 
dicted by  parol  evidence,  by  showing  that  a  less  sum  was  in  fact  received. 

3.  Estoppel  —  in  such  case.  But  if  the  party  for  whom  the  money  was 
said  to  have  been  collected,  in  acting  upon  the  statement  in  the  letter  as  to  the 
amount  collected,  had  lost  the  security  he  held  against  his  debtor,  then  the  one 
making  the  statement  would  be  estopped  from  showing  that  he  had  received  a 
less  sum. 

4.  Fraud,  in  obtaining  a  judgment  —  what  constitutes.  It  is  not  every  act 
of  bad  faith,  duplicity,  or  even  untruth,  in  procuring  a  judgment,  that  constitutes 
such  fraud  as  will  authorize  a  court,  in  a  collateral  proceeding,  to  hold  the 
judgment  fraudulent  and  void. 
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5.  So,  where  a  defendant  in  a  suit  pleaded  a  judgment  which  he  had  recov- 
ered against  the  plaintiff,  as  a  set-off,  and  the  plaintiff  alleged  the  judgment  was 
obtained  by  fraud,  it  appeared  the  party  recovering  the  judgment  represented 
to  the  attorney  of  the  defendant  in  that  suit,  pending  the  same,  that  he  should 
seek  to  recover  only  for  a  certain  specified  item,  and  on  the  trial  did  not  attempt 
to  prove  that  item,  but  directed  his  proof  to  other  items,  upon  which  he  recov- 
ered ;  the  attorney  of  the  defendant  therein  stating  that  he  went  to  trial 
unprepared  to  defend  against  the  items  recovered  upon,  by  reason  of  such  false 
representations.  A  jury  found  there  was  no  fraud  in  obtaining  the  judgment, 
and  the  court  refused  to  disturb  the  verdict. 

6.  Interest  —  at  what  rate  recoverable.  Where  one,  who  has  collected 
money  for  another,  agrees  verbally  to  pay  ten  per  cent  interest  thereon,  in  a 
suit  to  recover  the  money,  interest  at  that  rate  should  be  allowed. 

7.  Practice  —  ground  for  new  trial  obviated  by  concessions  from  the 
opposite  party.  Where  the  plaintiff  in  a  suit,  who  has  a  verdict  returned  in 
his  favor,  asks  a  new  trial  on  the  ground  that  the  verdict  is  too  small,  the 
defendant  may  obviate  the  alleged  error,  if  the  amount  for  which  the  verdict 
should  have  been  found  can  be  ascertained  by  computation,  by  agreeing  that 
a  judgment  may  be  entered  against  him  for  the  proper  amount. 

8.  But  such  a  practice  should  be  permitted  only  in  a  clear  case. 

Writ  of  Error  to  the  Circuit  Court  of  Jo  Daviess  county ; 
the  Hon.  Benjamin  II.  Sheldon,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  court  below 
by  James  II.  Carr  against  Simeon  K.  Miner.  The  declaration 
contains  three  special  counts  upon  a  letter  written  by  the 
defendant  to  the  plaintiff,  in  which  the  former  admitted  he  had 
received  the  sum  of  $1,800  belonging  to  the  latter.  The  com- 
mon counts,  also,  were  added.  The  defendant  pleaded,  first,  the 
general  issue ;  second,  a  plea  of  set-off  for  services  rendered  by  the 
defendant  as  agent  for  the  plaintiff,  and  for  money  lent,  money 
had  and  received  and  for  goods  sold  and  delivered ;  third,  a  plea 
setting  up  a  judgment  recovered  by  the  defendant  against  the 
plaintiff  for  $532.57,  and  relying  upon  the  same  as  a  bar  to  so 
much  of  the  plaintiff's  demand,  and,  fourth,  a  plea  to  which  a 
demurrer  was  sustained.  To  the  first  special  plea  the  plaintiff 
replied  a  former  recovery,  as  an  estoppel.  To  the  second 
special  plea,  nul  tiel  record.  Subsequently,  the  defendant  with- 
drew his  plea  of  set-off,  and  amended  his  second  special  plea  so 
as  to  make  it  a  plea  of  set-off  of  the  amount  of  the  judgment. 
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The  plaintiff  replied  to  this  amended  plea,  that  the  judgment 
therein  sought  to  be  set  off  was  obtained  by  fraud. 

Upon  these  issues  the  cause  proceeded  to  trial.  The  plaintiff 
gave  in  evidence  the  following  letter : 

"  Warren,  Dec.  12,  1859. 
"  Friend  Carr  : 

"  I  have  taken  $1,800  on  your  Tisdal  matter.  I  looked  the 
matter  all  over,  and  I  thought  it  best  to  take  the  money 
Champ  thought  you  would  have  trouble  with  them.  Tisdal 
has  given  up.  There  is  a  good  many  judgments  against  them 
for  that  property,  that  he  took  off.  I  looked  the  matter  all 
over  in  all  its  bearings.  I  can  tell  you  all  about  it  when  you 
come.  Tisdal  and  Meyers  is  willing  to  pay  your  interest  up  to 
the  first  of  Nov.  I  have  not  settled  every  thing,  but  just 
taken  the  $1,800.  I  have  loaned  a  part  on  short  time,  and  can 
loan  the  balance  ;  but  I  could  do  better  to  loan  on  a  longer  time. 
Let  me  hear  from  you  soon. 

"  Yours  in  haste, 
"  (Signed)  S.  K.  MINER." 

Here  the  plaintiff  rested  his  case. 

The  defendant  then  introduced  in  evidence  the  record  of  a 
judgment  obtained  at  the  March  Term,  1864,  of  the  Jo  Daviess 
Circuit  Court,  by  him  against  the  plaintiff,  being  the  same  set 
up  in  the  second  special  plea. 

Daniel  Sinclair,  testified  on  behalf  of  the  defendant  as  fol- 
lows :  I  know  the  parties  to  this  suit,  and  heard  the  letter 
offered  in  evidence,  by  the  plaintiff,  read ;  knew  about  the  set- 
tlement of  the  claim  of  Carr  against  Tisdal,  made  by  the 
defendant ;  was  present  when  the  settlement  was  made ;  had 
been  and  was  acting  as  Tisdal's  agent ;  the  claim  of  Carr  was 
settled  by  Miner  for  $1,800,  $1,100  of  which  was  to  be  paid  in 
cash,  and  $700  in  the  note  of  Charles  Cole  ;  was  present  till  the 
settlement  was  made;  I  think  this  was  some  time  in  the  month 
of  December,  1859. 
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Gross-examined :  I  know  nothing  at  all  about  the  letter  read 
,  in  evidence ;  I  never  saw  it  before  ;  there  were  no  persons 
present  when  the  settlement  was  made  but  N.  W.  Meyers,  S. 
K.  Miner  and  myself;  I  was  the  agent  for  Mr.  Tisdal  and  fV^t 
an  interest  in  the  matter  and  was  glad  to  get  it  settled  ;  I  do 
not  know  that  there  was  ever  one  dollar  in  money  paid ;  I 
did  not  read  the  note,  but  saw  Cole's  name  signed  to  it  in  a 
large  hand  ;  Meyers  said  it  was  a  note  on  Charles  Cole  for  $700 ; 
I  knew  his  signature  ;  I  saw  the  note  in  N.  W.  Meyers'  hands  ; 
I  went  away  when  the  contract  was  made ;  this  was  the  only 
claim  that  Carr  had,  of  that  kind,  against  Tisdal,  to  my  knowl- 
edge ;  Tisdal  had  borrowed  other  sums  of  money  from  Carr,  at 
different  times  ;  he  borrowed  $100  and  $200,  and  at  one  time 
he  got  $600,  and  at  another  time  he  got  $500  ;  the  five  hundred 
was  secured  by  a  deed  of  trust  on  other  property,  near  Warren ; 
I  know  that  the  above  sums  of  money  were  all  the  money 
Tisdal  borrowed  of  Carr,  because  I  kept  Tisdal's  books,  and 
Tisdal  always  had  whatever  money  he  borrowed,  put  down. 

He-examined :  The  money  was  secured  by  a  deed  of  trust 
from  Tisdal  to  Carr,  and  covered  the  Tisdal  Stone  Hotel  in 
"Warren  ;  Meyers  had  bought  the  property  and  was  to  pay  this 
note  and  deed  of  trust  for  Tisdal ;  this  was  the  only  claim 
Carr  had  against  Tisdal,  secured  on  the  Stone  Hotel  across  the 
street. 

The  defendant  then  proposed  to  prove  by  parol  the  contents 
of  the  bill  and  answer  in  a  suit  in  chancery  in  the  Circuit 
Court,  instituted  by  N".  W.  Meyers  against  James  H.  Carr  and 
one  Payne,  and,  to  lay  the  foundation  therefor,  introduced  the 
following  testimony  to  prove  the  loss  of  the  papers  in  that  suit. 

T,  R.  Bird,  called  by  the  defendant,  testified :  I  am  deputy 
and  acting  clerk  of  this  court,  and  have  the  charge  of  all  the 
records  and  papers  of  the  same ;  at  the  last  term  of  this  court 
I  carefully  examined  in  my  office  for  the  papers  in  the  case  of 
Meyers  v.  Oarr  and  Payne,  and  I  could  not  find  the  same; 
since  this  trial  commenced  I  have  again  carefully  examined 
among  the  papers  in  my  office  for  the  papers  in  said  case,  but 
could  not  find  them. 
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Cross-examined:  I  have  not  looked  among  all  the  papers 
in  my  office ;  I  have  only  looked  in  the  tin  boxes  in  which  the 
papers  for  the  term,  at  which  the  said  decree  was  obtained,  were 
put  away ;  I  do  not  think  the  papers  are  in  my  office. 

J.  K.  Haynes  testified :  I  am  also  a  deputy  clerk  of  this 
court,  and  since  this  trial  commenced,  I  have  carefully  examined 
the  tin  boxes  in  which  the  papers  of  the  term  at  which  the 
decree  in  the  case  of  2V".  W.  Meyers  v.  Carr  and  Payne  was 
obtained,  but  could  not  find  them. 

Cross-examined :  I  did  not  examine  anywhere  else  only  in 
the  tin  boxes  where  the  papers  of  the  term  were  put  away. 

Defendant  recalled  T.  R.  Bird :  I  keep  a  receipt  book  in 
which  parties  taking  papers  out  of  my  office  give  receipts  for 
the  same ;  which  receipts  are  usually  canceled  when  the  papers 
are  returned.  Witness  then  produced  the  said  receipt  book 
and  referred  to  a  receipt  for  said  papers,  by  E.  A.  Small,  dated 
on  the  third  day  of  October,  A.  D.  1861,  which  was  uncanceled. 

E.  A.  Small  testified  :  I  got  the  papers  in  the  case  of  iT.  W. 
Meyers  v.  Carr  and  Payne,  at  the  date  of  said  receipt ;  I  was 
then  the  attorney  for  James  H.  Carr ;  I  afterward  turned  said 
papers  over  to  T.  A.  Green,  when  he  became  Mr.  Carr's  attor- 
ney ;  Mr.  Green  came  to  my  office  and  got  said  papers ;  I 
have  searched  in  my  office  for  said  papers,  but  cannot  find 
them;  I  have  not  got  them;  did  not  return  them  to  the  clerk's 
office ;  I  have  made  the  search  in  my  office  since  this  trial  com- 
menced, and  since  I  was  called  as  a  witness. 

T.  A.  Green  testified  for  plaintiff:  I  have  never,  at  anytime, 
seen  the  papers  in  the  chancery  case  of  N.  W.  Meyers  v.  Carr 
and  Payne  ;  they  never  came  into  my  hands  in  any  way.  It 
was  the  papers  in  the  case  of  S.  K.  Miner  v.  J.  II.  Carr  that 
Mr.  Small  turned  over  to  me.  I  went  to  Mr.  Small's  office  and 
got  the  papers  in  the  last  mentioned  case,  soon  after  I  became 
Mr.  Carr's  attorney ;  but  I  never  got  the  papers  in  the  case  of 
Meyers  v.  Carr  and  Payne,  from  Mr.  Small,  or  any  one  else,  and 
have  never  seen  said  papers  in  my  life.  Mr.  Carr  has  been 
urging  me  to  get  said  papers  in  the  chancery  case  of  Meyers  v. 
Carr  and  Payne,  ever  since  I  have  been  his  attorney ;  and  I 
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looked  in  the  clerk's  office,  about  three  months  ago,  but  did  not 
find  them.  Mr.  Carr  considered  them  of  great  importance  to 
him  in  the  present  case,  as  the  deposition  of  S.  K.  Miner, 
defendant  in  this  case,  was  taken  in  that  case,  and  explained 
this  whole  transaction ;  and  Mr.  Carr  wanted  me  to  get  said 
deposition  for  evidence,  in  this  case. 

James  H.  Carr  testified  for  plaintiff:  I  have  been  urging 
Mr.  Green  to  get  the  papers  in  the  chancery  case  of  Meyers  v. 
Cff/rr  and  Payne,  ever  since  he  has  been  my  attorney,  but  he 
has  been  unable  to  get  said  papers.  I  considered  the  papers  in 
that  case  of  great  importance  to  me,  on  account- of  the  deposi- 
tion of  Miner,  which  is  among  them.  His  deposition  explains 
the  whole  matter  of  this  case,  and  I  wanted  it  to  offer  as  evi- 
dence in  this  case.  I  have  not  got  said  papers  in  my  possession, 
nor  seen  them,  since  Mr.  Green  has  been  my  attorney.  Upon 
the  above  testimony,  as  to  the  loss  of  said  papers,  the  court 
allowed  defendant  to  give  verbal  evidence  of  the  contents  of  the 
same;  and  thereupon,  M.  Y.  Johnson  testified:  I  was  the 
attorney  for  N".  W.  Meyers  in  the  chancery  case  of  Meyers  v. 
Carr  and  Payne.  The  bill  in  said  suit  set  out  that  Carr  had 
loaned  Tisdal  money,  and  as  security  therefor  had  taken  a  deed 
of  trust  on  the  stone  hotel,  in  Warren,  and  the  stone  stable  con- 
nected therewith.  Payne  was  the  trustee.  Meyers  had  pur- 
chased the  property  subject  to  this  incumbrance.  This  suit  was 
to  enjoin  Carr  and  Payne  from  selling  the  property  under  said 
deed  of  trust.  Meyers  alleged  that  he  had  paid  the  whole 
amount  due  on  the  same  to  Miner  as  the  agent  of  Carr ;  and 
Carr  denied  that  Miner  had  ever  been  his  agent  at  all ;  and 
claimed  in  his  answer  in  the  case,  that  there  was  due  him  on 
the  same  $2,200,  or  $2,300.  Meyers  alleged  that  he  had  paid 
Miner  $1,800;  $1,100  in  money,  and  $700  in  notes.  There 
was  one  note  for  $308  on  Charles  Cole,  and  the  rest  of  the  $700 
was  in  other  notes.  Meyers  relied  on  Miner's  receipt  for  proof 
that  he  had  paid  $1,800  ;  $1,100  was  paid  to  Miner  in  money, 
and  the  rest  in  notes.  The  decree  in  the  case  states  what  order 
was  made,  as  to  the  $700  in  notes.  The  $700  mentioned  above 
was  paid  to  Meyers,  by  Miner,  afterward,  in  my  presence. 
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To  the  admission  of  the  above  verbal  evidence,  as  to  the  con- 
tents of  the  papers  in  the  chancery  case  of  JV.  W.  Meyers  v. 
Carrand  Payne,  the  said  plaintiff  then  and  there  objected,  and, 
the  court  overruling  the  said  objection  and  allowing  said  testi- 
mony to  go  to  the  jury,  the  said  plaintiff  then  and  there  ex- 
cepted to  the  said  ruling  of  the  court. 

The  defendant  then  read  in  evidence  the  decree  in  the  above 
case  of  Meyers  v.  Carr  and  Payne. 

L.  P.  Woodworth,  A.  M.  Jones  and  one  Goding,  then  testi- 
fied on  behalf  of  the  defendant,  that  they  heard  the  plaintiff 
say,  in  the  fall  of  1861,  that  the  defendant  had  no  money  of  his 
in  his  hands. 

The  plaintiff  then  offered  the  following  rebutting  testimony : 

E.  A.  Small  testified :  When  I  became  Mr.  Carr's  attorney, 
and  after  Miner  had  commenced  suit  against  Carr,  I  asked  Miner 
what  his  object  was,  in  doing  so  ;  and  he  said  Carr  commenced 
suit  against  him  in  Chicago,  and  that  he  did  not  want  to  go  to 
Chicago  to  attend  court,  and  that  he  had  commenced  suit  here 
to  get  judgment  for  his  items  of  offset  spoken  of  when  he  and 
Carr  were  trying  to  settle,  and  Carr  could  get  judgment  against 
him  in  Chicago,  for  whatever  he  owed  him.  The  items  then 
spoken  of  were  $40  paid  to  Rawlins  and  Sheean  for  attorney 
fees,  and  the  other  was  for  a  due  bill  which  Miner  had  given 
Carr  for  $130,  in  consideration  that  Carr  would  obtain  a  loan 
of  money  for  Miner,  at  a  less  interest  than  —  per  cent ;  which 
due  bill  Miner  had  paid  Carr,  and  then  wanted  Carr  to  pay  it 
back.  These  were  the  only  two  items  that  Miner  claimed  that 
Carr  owed  him,  and  there  was  no  dispute  at  all  about  the  $40. 
The  onl}  matter  of  dispute  was  about  the  $130.  I  was  willing 
to  give  Miner  judgment  for  the  $40,  and  I  distinctly  understood, 
from  Miner,  that  the  only  matter  to  be  litigated,  was  the  $130. 
I  cannot  say  that  I  was  misled  myself,  by  Miner's  statements. 
I  wrote  to  Scates,  McAllister  &  Jewett,  Carr's  attorneys  in  Chi- 
cago, and  informed  them  of  what  took  place  between  Miner  and 
myself,  and  asked  their  advice,  and  they  wrote  me  to  file  the 
general  issue  and  go  to  trial.     I  should  never  have  gone  to  trial 
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in  the  case,  without  being  ready  to  make  a  defence,  had  it  not 
been  for  Miner's  statements,  that  he  only  wished  to  recover  a 
judgment  for  the  items  before  spoken  of.  Miner  was  a  friend 
of  mine,  and  I  had  confidence  in  his  word  and  honesty,  and 
distinctly  understood,  from  Miner,  that  the  only  item  to  be  liti- 
gated, was  the  $130 ;  and  that  he  did  not  want  or  expect  to 
recover  judgment  against  Carr  for  any  tiling  else.  Had  I  known 
or  suspected  what  Miner  was  up  to,  I  should  never  have  gone 
to  trial,  in  the  case,  without  being  ready  for  a  defense.  I  had 
also  informed  Mr.  Carr  of  the  understanding,  and  he  had  re- 
turned to  New  York.  Miner  did  not  attempt,  at  the  trial,  to 
recover  judgment  for  the  item  of  $130  mentioned ;  but  ob- 
tained his  judgment  on  other  and  different  items  of  account, — 
for  services,  for  costs  he  claimed  to  have  paid  the  clerk  of  this 
court,  and  for  $370  he  claimed  to  have  paid  Daniel  Sinclair 
for  Carr.  Miner  had  never  before,  ever  mentioned,  or  claimed, 
that  Carr  owed  him  a  dollar  for  any  of  the  items  for  which  he 
recovered  judgment  in  that  case  (only  the  $40.  paid  Rawlins 
&  Sheean),  when  he  and  Carr  were  trying  to  settle,  or  after- 
ward, and  went,  unto  that  time,  with  the  firm  belief  that  tli 
only  matter  to  be  litigated  was  the  $130  before  spoken  of. 
This  was  my  firm  belief,  from  Miner's  statements,  and  my 
understanding. 

Joseph  Dobler  testified  :  On  the  3d  of  April,  1861,  as  the 
agent  of  Mr.  Carr,  I  presented  a  demand  and  an  order  to  Mr. 
Miner. 

The  following  is  the  demand,  to  wit : 

"  Warren,  April  3d,  1861. 
"  Mr.  S.  K.  Miner  : 

"  Sir,  I  demand  of  you  to  pay  and  deliver  to  me  or  my  agents, 
P.  &  J.  F.  II.  Dobler,  all  moneys  that  you  have  otherwise  appro- 
priated, that  belongs  to  me,  and  all  the  papers  that  you  have  in 
your  posssesion,  or  have  the  control  of,  that  belongs  to  me. 
"  (Signed)  JAMES  H.  CARR" 

When  the  said  demand  was  read,  Miner  said  he  was  going  to 
Galena  and  would  be  back  in  a  few  days,  and  would  then  see 
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about  the  matter.  After  he  got  back,  he  said  he  was  owing 
Carr  $1,100  with  ten  per  cent  interest  from  some  time  m 
December,  1859,  and  that  he  agreed  to  pay  10  per  cent  interest 
on  the  same,  and  that  he  had  an  offset  of  $40  paid  to  Rawlins 
&  Sheean ;  I  do  not  recollect  what  he  said  about  the  $130  ;  he 
said  it  was  on  a  different  contract ;  he  said  that  was  all  the 
claims  he  had  against  Carr,  but  he  wanted  us  to  take  a  one 
hundred  dollar  note  on  Sinclair ;  Miner  said,  Carr  agreed  to 
take  the  note  ;  we  did  not  take  the  note  ;  I  told  him  we  would 
receipt  to  him  for  any  amount  of  money  he  would  pay ;  he 
said  unless  1  would  receipt  in  full  he  would  not  pay  any  thing  ; 
Mr.  Carr  recovered  ten  per  cent  interest  and  Miner  said  that 
was  what  he  agreed  to  pay ;  Miner  said  there  would  be  a  fight 
over  it,  and  there  might  as  well  be  something  to  fight  for ;  after 
this  I  had  no  more  talk  with  Miner  about  it,  until  the  next  fall ; 
Miner  came  to  me  and  asked  me  if  Carr  was  going  home  the 
next  day  ;  Miner  said  he  was  still  owing  Carr  the  same  amount 
as  before  ;  and  asked  if  Carr  would  allow  him  the  $40,  and  the 
$130  offset ;  at  the  last  term  of  this  court,  last  March,  1864, 
he  said  he  still  owed  Carr  the  same  claim  ;  Miner  asked  me  if 
Carr  would  settle  ;  he  asked  if  Carr  would  allow  him  the  $40, 
and  the  $130  ;  he  then  asked  if  Carr  would  allow  him  that 
judgment ;  I  told  him  I  did  not  think  he  would  ;  he  then  asked 
if  he  would  allow  him  any  part  of  it ;  I  told  him  I  did  not 
think  he  would,  except  the  $40  ;  this  was  the  last  March  Term, 
of  this  court,  1864. 

Cross-examined :  I  was  authorized  to  give  a  receipt  for  all 
the  money  paid  ;  Miner  said  he  would  not  pay  the  order  unless 
I  would  receipt  it  in  full ;  I  would  have  receipted  in  full  for 
the  order ;  this  was  the  same  order  above  mentioned  ;  I  could 
not  receipt  for  more  than  the  order  ;  I  do  not  think  that  I  did 
offer  to  receipt  for  more  than  the  order  ;  this  order  was  for 
$1,100  with  ten  per  cent  interest,  from  about  the  first  of  Decem- 
ber, 1859,  and  one  other  item  which  I  have  forgotton. 

Defendant  then  offered  the  said  written  order  in  evidence, 
to  wit : 
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"  Warren,  April  2d,  1861. 
"  Mr.  S.  E.  Miner  : 

"  Please  to  pay  to  Messrs.  P.  &  J.  F.  H.  Dobler,  ($1,333.33) 
thirteen  hundred  and  thirty-three  dollars  and  33-100,  and 
charge  the  same  to  me. 

"  (Signed)  JAMES  H.  CARR." 

To  the  introduction  of  said  order  the  plaintiff  objected,  and 
the  court  overruled  the  same,  whereupon  the  plaintiff  excepted. 

David  Sheean,  testified :  I  am  of  the  firm  of  Rawlins  & 
Sheean  ;  Carr  was  owing  us  a  fee,  and  Miner  said  we  had  better 
get  an  order  on  him  for  our  fee,  as  he  had  money  in  his  hands 
belonging  to  Carr ;  we  got  an  order  on  Miner  who  paid  us 
forty  dollars  ;  this  was  soon  after  the  chancery  suit  of  Meyers 
v.  Carr  and  Payne. 

The  above  was  all  the  testimony  offered  by  either  party  on 
the  trial  of  said  case. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $752.79. 

The  plaintiff  thereupon  moved  for  a  new  trial ;  but  the 
defendant  consenting  that  a  judgment  might  be  entered  against 
him  for  the  sum  of  $996.75,  the  court  overruled  the  motion 
for  a  new  trial  and  entered  judgment  accordingly. 

The  plaintiff  excepted,  and  brings  the  cause  to  this  court  by 
writ  of  error. 

The  errors  assigned,  are  as  follows: 

First,  the  court  erred  in  admitting  parol  evidence  of  M.  Y. 
Johnson,  as  to  the  contents  of  the  record  in  the  chancery  suit 
of  Myers  v.  Payne  and  Carr  /  second,  in  overruling  the  motion 
for  a  new  trial ;  third,  in  making  an  agreement  with  the  defend- 
ant as  to  the  damages,  and  allowing  defendant  to  raise  the 
judgment  a  small  amount,  but  not  to  the  amount  claimed  by 
the  plaintiff,  without  the  consent  of  the  plaintiff. 

Mr.  T.  A.  Green,  for  the  plaintiff  in  error. 


Mr.  George  C.  Campbell,  for  the  defendant  in  error. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit  instituted  by  James  H.  Carr, 
in  the  Jo  Daviess  Circuit  Court,  to  the  August  Term,  1863, 
against  Simeon  K.  Moore.  The  declaration  contained  three 
special  counts,  on  a  letter  written  by  defendant  to  plaintiff,  and 
the  usual  common  counts.  The  defendant  filed  the  general 
issue,  and  three  special  pleas.  The  first  was  a  plea  of  set-off, 
for  services  as  agent  of  plaintiff,  and  for  money  lent,  goods  sold 
and  delivered,  and  for  money  had  and  received,  etc. 

The  second  special  plea  set  up  and  relied  upon  a  judgment 
for  $532.57,  obtained  by  the  defendant  against  the  plaintiff,  as 
a  bar  to  so  much  of  plaintiff's  cause  of  action.  To  the  third 
special  plea,  a  demurrer  was  sustained.  Plaintiff  filed  a  replica- 
tion to  the  first  special  plea,  of  a  former  recovery,  as  an  estoppel. 
To  the  second  special  plea  he  filed  a  replication  of  nul  tiel  record. 
Defendant  afterward  withdrew  his  plea  of  set-off,  and  amended 
his  second  plea,  so  as  to  make  it  a  set-off  of  the  amount  of  the 
judgment.  Plaintiff  filed  to  that  plea  a  replication,  that 
the  judgment  was  obtained  by  fraud.  Issues  were  formed  on 
these  pleas,  and  a  trial  was  had  before  the  court  and  a  jury,  and 
a  verdict  was  returned  in  favor  of  plaintiff  for  $752.79.  Plaintiff 
entered  a  motion  for  a  new  trial,  which,  upon  the  defendant 
agreeing  that  the  verdict  should  be  raised  to  $996.75,  was  over- 
ruled, and  judgment  was  rendered  for  plaintiff  for  that  sum. 
Plaintiff  below,  to  reverse  the  judgment,  brings  the  case  to  this 
court  on  error.  It  is  insisted  that  the  court  below  erred  in  per- 
mitting Johnson  to  testify  to  the  contents  of  a  bill  and  answer 
alleged  to  have  been  lost ;  the  bill  had  been  filed,  and  the  case 
litigated  between  plaintiff  in  error  and  one  Meyers,  in  the  court 
below.  It  is  insisted  that  the  loss  of  the  bill  and  answer  was  not 
sufficiently  proved  to  authorize  oral  evidence  of  their  contents. 

It  appears  that  the  clerk  and  his  deputy  had  made  diligent 
search  in  the  office  of  the  clerk  for  the  papers.  They  state  that 
the  papers  of  the  term,  at  which  the  cause  was  tried,  had  a 
proper  place  of  deposit  in  the  office,  and  that  they  had  searched  at 
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that  place,  as  well  as  all  others  where  they  supposed  they  might 
be  found.  One  of  the  deputies  testified  that  he  had  searched 
the  clerk's  office  at  the  previous  as  well  as  at  that  term  of  the 
court,  but  was  unable  to  find  the  papers.  The  clerk  produced 
a  receipt  book,  in  which  attorneys  wrote  and  signed  receipts 
for  papers,  when  they  took  them  from  the  office,  from  which  it 
appeared,  E.  A.  Small,  on  the  3d  of  October,  1861,  had  received 
the  papers  of  the  clerk.  It  also  appears  that  Small  was  then 
the  attorney  of  the  plaintiff  in  error.  Small  testified  that  he 
delivered  the  papers  to  Green,  who  subsequently  became  the 
attorney  for  plaintiff  in  error.  He  also  testified  that  he  had 
made  search  in  his  office  during  the  progress  of  the  trial,  and 
was  unable  to  find  them,  and  that  they  were  not  in  his  posses- 
sion. Green  testified  that  he  had  never  received  the  papers, 
and  thinks  that  Small  handed  to  him  the  papers  of  another 
case,  and  not  the  papers  in  the  case  of  Carr  v.  Myers.  We 
think  that  this  evidence  sufficiently  proved  the  loss  of  the  papers 
to  warrant  the  admission  of  oral  evidence  of  their  contents. 
The  case  of  Ranhin  v.  Crow,  19  111.  625,  is  referred  to  as  lay- 
ing down  the  rule,  and  it  is  supposed  this  evidence  does  not 
bring  this  case  within  that.  That  case,  if  it  does  not  lay  down 
the  rule  too  strongly,  certainly  carries  it  to  the  utmost  verge. 
But  we  think  that  this  case  comes  up  even  to  the  rule  as  there 
announced.  It  seems  to  be  clear,  beyond  reasonable  doubt, 
that  the  papers  were  not  in  their  proper  place  of  depository, 
but  they  were  traced  to  the  hands  of  plaintiff's  attorneys,  and 
their  proving  that  they  were  not  in  their  hands,  sufficiently 
established  their  loss,  and  warranted  the  reception  of  the  evi- 
dence. It,  however,  was  not  very  material,  inasmuch  as  the 
decree  contained  the  evidence  material  to  the  issue.  It  seems 
that  this  suit  was  brought  to  charge  Miner  with  eighteen  hun- 
dred dollars,  collected  by  him  of  Meyers,  of  money  the  latter 
owed  plaintiff  in  error.  He  had  denied  the  authority  of  defend- 
ant in  error  to  collect  the  money  of  Meyers,  and  the  latter  filed 
a  bill  to  enjoin  plaintiff  in  error  from  proceeding  to  collect  the 
money  by  a  sale  of  the  mortgaged  premises. 

The  decree  finds  that  defendant   in  error  had  collected  of 
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Meyers  only  eleven  hundred  dollars,  and  made  the  injunction 
perpetual  as  to  that  amount,  and  dismissed  the  bill  as  to  the 
remaining  seven  hundred  dollars.  Defendant,  in  his  letter  to 
plaintiff  in  error,  says  he  had  received  $1,800  of  Meyers ;  but  a 
witness,  who  was  present  at  the  time,  says,  that  he  received 
$1,100  in  money,  and  a  note  on  call  for  seven  hundred  dollars, 
and  the  decree  finds  that  defendant  in  error  returned  this  note 
to  Meyers.  This,  then,  left  plaintiff  in  error  with  a  complete 
remedy  on  the  mortgage  for  the  collection  of  the  seven  hundred 
dollars  of  Meyers,  and  his  remedy  for  the  eleven  hundred  dollars 
against  defendant  in  error,  and,  for  aught  that  appears,  he  may 
have  received  it,  or  may  have  his  remedy  against  Meyers  to  that 
extent.  This,  then,  warranted  the  jury  in  finding  that  defend- 
ant was  only  liable  to  account  to  plaintiff  in  error  for  eleven 
hundred  dollars  received  of  Meyers.  The  letter,  like  a  receipt, 
which  it  was,  is  subject  to  explanation,  and  the  jury  were  war- 
ranted in  determining,  from  the  evidence,  how  much  he  had 
received.  Had  the  evidence  shown  that  plaintiff  in  error,  act- 
ing upon  the  statements  contained  in  the  letter,  had  lost  the 
security  he  held  against  Meyers,  then  defendant  would  have 
been  estopped  from  showing  that  he  had  received  less  than  the 
amount  stated. 

We  now  come  to  the  consideration  of  the  question  of  fraud 
in  procuring  the  judgment  pleaded  as  a  set-off  by  defendant 
in  error.  There  may  be  grave  doubts,  whether  the  facts  relied 
on  in  this  case  constitute  such  a  fraud  as  will  vitiate  a  judgment 
previously  rendered  in  another  case.  The  conduct  of  defend- 
ant in  error  was  such  as  authorized,  if  it  did  not  require,  the 
court  below  to  have  granted  a  neAV  trial,  if  his  acts  had  been 
proved  to  the  court  on  the  trial  of  that  case.  But  it  is  not 
every  act  of  bad  faith,  duplicity  and  even  untruth,  that  will 
constitute  such  a  fraud  as  will  authorize  a  court,  in  a  collateral 
proceeding,  to  hold  it  fraudulent  and  void.  But  in  this  case, 
plaintiff  in  error  has  had  the  benefit  of  his  replication.  Proof 
has  been  adduced  under  it  and  passed  upon  by  a  jury,  and  they 
have  found  that  there  was  not  fraud  in  obtaining  the  judgment, 
and  we  are  not  prepared  to  say  that  it  is  suer  a  fraud  as  should 
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have  avoided  the  judgment.  The  evidence  tends  to  show  that 
defendant  in  error  did  not  act  with  candor  and  frankness  in 
attempting  to  settle  with  the  attorney  of  plaintiff  in  error ;  and, 
while  he  had  fully  established  his  character  for  shrewdness,  he 
has  not  added  largely  to  his  reputation  for  truthful  candor  and 
fairness  in  his  dealings.  It  was  again  urged,  that  the. court 
erred  in  overruling  the  motion  for  a  new  trial.  It  seems,  the 
jury  allowed  the  eleven  hundred  dollars  and  interest  thereon 
at  six  per  cent  to  plaintiff  in  error,  and  from  that  sum  they 
deducted  the  judgment  in  favor  of  defendant  in  error,  and  found 
the  balance  as  their  verdict.  The  evidence  showed  that  defend- 
ant always  recognized  his  liability  to  pay  ten  per  cent  interest, 
and  under  the  statute  he  could  bind  himself  for  that  rate  by 
agreement.  This  the  jury  should  have  allowed.  The  court 
below,  it  seems,  took  this  view  of  the  case,  and  intimated  that 
he  would  grant  a  new  trial  unless  defendant  in  error  would 
consent  to  increase  the  verdict  to  $996.75,  which  seems  to  be 
about  the  difference  in  the  two  rates  of  interest.  To  this 
defendant  in  error  consented  and  the  motion  was  overruled. 
If  there  were  no  other  grounds  requiring  a  new  trial  to  be 
granted,  and  we  see  none,  then,  when  that  was  corrected,  there 
was  no  error  in  overruling  the  motion.  It  was  a  case  in  which 
the  amount  could  be  calculated  with  certainty  when  the  basis 
was  found.  The  practice  is  one  that  should  be  sparingly 
indulged,  and  should  never  be  adopted  except  in  clear  cases. 
The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


J.  Young  Scammon 

v. 

The  City  of  Chicago. 

1.  Special  assessments  —  of  tlie  collector's  warrant  —  manner  of  signing 
the  same.  The  use  of  the  word  "  countersigned,"  to  the  left  of  the  signature 
of  the  comptroller,  affixed  to  the  collector's  warrant  issued  on  a  judgment  upon 
a  special  assessment,  does  not  vitiate  the  signature  of  the  comptroller,  which. 
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in  such  case,  is,  in  fact,  "  affixed,"  and  that  is  all  the  law  requires.  The  prefix 
does  not  remove  his  name  from  the  warrant  nor  render  it  any  the  less  his 
signature.  * 

2.  Same  — for  what  purposes  a  special  assessment  may  be  made  in  the  city  of 
Chicago.  The  act  of  1865,  amendatory  of  the  charter  of  the  city  of  Chicago, 
authorizes  special  assessments  for  repairing  the  streets,  and  it  is  for  the  city 
council  to  determine  in  what  mode  the  reparations  shall  be  made. 

3.  So,  if  they  decide  that  a  street  which  has  once  been  graveled  shall  be 
repaired  by  re-graveling,  that  is  within  the  power  conferred  by  that  act. 

4.  Same  —  requisites  of  the  assessment  roll  —  of  the  mode  of  apportioning 
benefits.  It  is  not  necessary  that  the  assessment  roll,  which  is  returned  to  the 
common  council  for  the  action  of  that  body,  should  show  a  valuation  of  the 
respective  pieces  of  property  assessed.  The  manner  in  which  the  "  benefits  " 
are  to  be  adjusted  in  such  cases  is  left  to  the  discretion  of  the  commissioners, 
to  be  exercised  by  them,  subject  to  the  supervision  of  the  courts  upon  any  charge 
of  fraud,  corruption  or  oppression,  or  of  departure  from  the  rule  of  equality 
prescribed  by  the  Constitution  and  the  legislature. 

5.  Same  — public  grounds  must  bear  their  proper  share  of  the  burden.  Real 
estate  owned  by  a  municipal  corporation  is  not  exempted  from  its  proper  share 
of  the  burden  of  constructing  public  improvements.  So,  where  the  city  owns 
a  public  park  which  is  bounded  by  streets  for  the  improvement  of  which  an 
assessment  is  being  made,  the  city  must  contribute  to  the  necessary  expense  in 
common  with  the  owners  of  private  property  interested  in  the  same  improve- 
ments. The  rule  of  equality  of  burdens  in  such  cases,  as  laid  down  in  the 
Lamed  case,  requires  all  property  to  contribute  to  the  cost  of  the  improvement, 
in  proportion  to  the  benefit  received  therefrom. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon.  John 
M.  Wilson,  Chief  Justice,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of  the 
case. 

Mr.  Thomas  Hoyne,  for  the  appellant. 

Mr.  S.  A.  Ievin,  counsel  to  the  corporation,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

On  the  15th  of  May,  1865,  the  common  council  of  the  city  of 
Chicago  passed  an  ordinance  directing  a  certain  part  of  Michi- 
gan avenue  to  be  re-graveled,  and  that  the  real  estate  deemed 

*  See,  also,  Gurnee  v.  The  City  of  Chicago,  40  111.  165,  and  Skinner  v.  The  City  of  Chicago, 
ante,  p.  52. 
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benefited  thereby,  be  assessed  to  pay  tbe  expense  of  the  work, 
estimated  at  $16,200.00.  An  assessment  roll  was  duly  made 
and  returned  by  the  commissioners  of  the  board  of  public  works, 
showing  the  amount  assessed  by  them  against  the  respective 
pieces  of  property  deemed  to  be  benefited,  and,  a  part  of  the 
owners  having  failed  to  pay,  on  the  5th  of  February,  1866,  the 
city  collector  filed  his  report  in  the  Superior  Court,  asking  judg- 
ment against  the  delinquent  lots  for  the  amounts  respectively 
assessed  against  them.  Exceptions  were  filed  to  the  report, 
which  were  overruled,  and  judgment  was  pronounced  against 
the  lots,  from  which  judgment  this  appeal  was  prosecuted.  We 
will  consider  the  objections  in  the  order  they  are  presented  by 
the  argument  of  counsel  for  appellant. 

It  is  first  insisted,  that  the  warrant  issued  to  the  city  col- 
lector was  not  signed  by  the  comptroller.  The  charter  requires 
that  warrants  of  this  character  shall  be  signed  by  the  mayor, 
comptroller  and  city  clerk.  The  signatures  of  all  these  officers 
were  affixed  to  the  warrant  in  question,  but  at  the  left  of  the 
comptroller's  name  was  printed  the  word  "  countersigned." 
The  use  of  this  term  did  not  vitiate  the  signature  of  the  comp- 
troller, which  was  in  fact  "  affixed,"  and  this  was  all  that  the 
law  required.  The  mayor  being  the  principal  officer,  the  comp- 
troller may  have  considered  himself  as  "  countersigning,"  in 
reference  to  the  signature  of  his  official  superior,  but  the  prefix 
did  not  remove  his  name  from  the  warrant  nor  render  it  any 
the  less  his  signature.  The  objection  rests  upon  a  verbal 
subtlety  of  the  most  shadowy  character,  and  is  without  merit. 

It  is  next  insisted  that  the  charter  confers  no  authority  to 
make  an  assessment  on  private  property  for  the  purpose  of  re- 
graveling  a  street.  It  is  admitted  that  this  may  be  done  for 
graveling,  but  it  is  said  not  for  re-graveling.  Whether  a  dis- 
tinction of  this  kind  could  have  been  taken  under  the  charter 
of  1863  it  is  not  necessary  to  inquire.  It  is  clear  that  it  can- 
not, under  the  amendments  of  1865.  By  the  first  section  of  the 
act  of  1865  these  assessments  are  authorized,  not  only  for 
graveling,  but  for  repairing  streets.  It  is  for  the  city  council 
to  determine  in  what  mode  the  reparations  shall  be  made,  and 
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if  they  decide  that  a  street,  which  has  once  been  graveled, 
should  be  repaired  by  re-graveling,  they  are  simply  exercising 
a  power  expressly  granted  to  them  by  the  charter.  That  re- 
graveling  a  street,  which  has  once  been  graveled,  but  has  been 
injured  by  wear  and  the  elements,  is  repairing  it,  in  the  strictest 
sense  of  that  word,  would  seem  to  be  a  question  about  which 
there  could  hardly  be  a  difference  of  opinion. 

It  is  next  objected  that  the  assessment  roll  returned  to  the 
common  council  by  the  commissioners,  and  confirmed  by  that 
body,  did  not  show  a  valuation  of  the  respective  pieces  of  prop- 
erty assessed.  The  amendment  to  the  charter  of  1865,  already 
referred  to,  and  which  was  intended  to  conform  the  action  of 
the  city  in  reference  to  these  improvements  to  the  decision  of 
this  court  at  a  former  term,  in  the  case  of  the  City  of  Chicago 
v.  Zarned,  requires  the  assessment  to  be  made  upon  the  real 
estate  benefited,  in  proportion,  as  nearly  as  may  be,  to  the  bene- 
fit resulting  thereto.  But  the  mode  of  arriving  at  their  determ- 
ination is  left  wholly  to  the  discretion  of  the  commissioners. 
Whether,  before  forming  a  conclusion,  it  is  important  for  them 
first  to  value  all  the  property  thought  to  be  benefited  by  the 
proposed  improvement  is  a  question  left  to  their  discretion. 
"Whether,  in  this  case,  they  did  or  did  not  make  such  valuation 
does  not  appear.  They  did  not  report  such  valuation,  nor  did 
the  law  require  them  to  do  it.  In  prescribing  the  mode  by 
which  the  improvements  of  a  great  and  rapidly  growing  town 
like  Chicago,  shall  be  carried  forward,  the  legislature  can  only 
lay  down  general  principles  and  rules  for  the  protection  of  indi- 
viduals, and  must  necessarily  intrust  a  large  discretion  to  those 
municipal  officers  whom  the  citizens  see  proper  to  clothe  with 
power.  It  has  not  thought  it  necessary  to  prescribe  the  precise 
mode  by  which  the  commissioners  of  the  board  of  public  works 
shall  adjust  this  matter  of  "  benefits,"  but  inasmuch  as  each 
case  must  depend  upon  circumstances  peculiar  to  itself,  and 
requiring  a  personal  examination  or  personal  knowledge,  and 
the  exercise  of  a  sound  discretion,  on  the  part  of  these  officers, 
it  has  contented  itself  with  laying  down  the  general  rule,  that 
the  burden  shall  be  in  all  cases  apportioned  to  the  benefits.     In 
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the  application  of  this  rule  it  is  unavoidable  that  a  large  trust 
should  be  confided  to  the  public  officers,  to  be  exercised  by  them, 
subject  to  the  supervision  of  the  courts  upon  any  charge  of 
fraud,  corruption  or  oppression,  or  of  departure  from  the  rule 
of  equality  prescribed  by  the  Constitution  and  the  legislature. 
The  objection  of  a  want  of  valuation  on  the  assessment  roll  is 
not  well  taken. 

We  come  now,  however,  to  an  objection,  which,  under  the 
principles  just  announced,  is  fatal  to  this  assessment.  It 
appears  from  the  record  that  there  are  public  grounds  on  the 
east  side  of  the  street,  and  a  public  square,  known  as  Dearborn 
Park,  on  the  west  side,  and  that  these  were  wholly  exempted 
from  the  assessment.  The  entire  burden  was  imposed  upon 
the  private  property  owners  on  one  side  of  the  street,  except 
the  cost  of  the  intersections.  We  are  wholly  unable  to  see 
how  this  can  be  reconciled  with  the  principle  prescribed  by  the 
legislature,  and  requiring  the  assessment  to  be  laid  upon  all 
the  property  benefited.  It  is  insisted  by  the  counsel  for  the 
city  that  this  public  property  is  not  benefited  because  it  is 
public,  and  cannot  be  sold  or  diverted  to  any  other  than  its 
present  uses.  But  even  as  a  park  or  public  pleasure  ground,  it 
is  clearly  benefited  by  having  the  streets  bounding  it  kept  in 
good  condition.  If  it  were  the  pleasure  ground  of  a  private 
corporation,  held  solely  for  that  purpose,  and  accessible  only  to 
its  members,  and  incapable  of  alienation,  no  one  would  deny 
that  it  should  be  assessed  for  an  improvement  of  this  character 
in  common  with  the  property  of  individuals.  We  do  not  see 
that  the  case  is  different  because  instead  of  being  the  property 
of  a  private  it  belongs  to  a  municipal  corporation,  in  trust  for 
all  its  citizens.  If  they  own  these  parks,  and  if  it  is  desirable 
that  they  should  be  bordered  by  clean  and  well  paved  streets, 
why  should  not  they  contribute  to  the  necessary  expense  in 
common  with  the  owners  of  private  property  interested  in  the 
same  improvements.  That  the  legislature  contemplated  no 
exemption  of  this  character  is  evident  from  the  fact  that  the 
first  section  of  the  act  of  1865,  already  quoted,  requires  that 
the  expense  of  an  improvement  of  this  kind,  so  far  as  it  is 
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incurred  at  the  intersection  of  streets  and  alleys,  shall  be  paid 
out  of  the  general  fund  of  the  city,  and  not  raised  by  special 
assessment.  Yet  why  should  not  the  expense  at  the  intersec- 
tions be  as  properly  chargeable  upon  the  adjacent  property 
holders  as  the  entire  cost  of  the  street  where  it  is  bordered  on 
one  side  by  a  park.  This  provision  of  the  charter  evidently 
rests  upon  the  idea  that  the  city  itself  is  the  owner  of  the 
adjacent  property  at  the  intersections,  and  should  therefore 
contribute  its  share  of  the  expense,  and  the  same  principle 
applies  with  the  same  force  to  the  public  parks.  In  the  case 
of  Higgins  v.  City  of  Chicago,  18  111.  276,  this  court  said  that 
whether  the  property  of  the  city  should  be  included  in  an 
assessment  of  this  kind  was  a  mere  question  of  public  policy, 
but  this  was  said  before  the  amendment  to  the  charter  of  1865, 
and  without  reference  to  the  constitutional  question  just  con- 
sidered in  City  of  Chicago  v.  Lamed,  above  quoted.  In  the 
case  in  18  111.  the  public  square  had  in  fact  been  assessed,  and 
the  court  say  •  "  No  reason  is  apparent  why  the  public  square 
may  not  receive  a  due  share  of  the  benefit  with  any  other 
realty  on  the  same  street.  The  corporation  of  the  city  or 
county  may,  if  not  specially  exempted,  justly  pay  a  part  of  the 
assessments  proportionate  to  the  benefits  conferred  by  the 
improvements.  Such  mode  of  apportioning  the  burden  is  very 
just  and  reasonable,  for  under  it  many  tax  payers  will  contri- 
bute a  share  for  the  benefits  bestowed  on  their  property  in 
common  who  otherwise  would  pay  nothing  and  yet  enjoy  the 
enhanced  benefits  resulting  from  the  improvement."  This  is 
in  harmony  with  the  views  we  have  taken  of  the  case  before 
us.  For  the  failure  to  assess  the  public  grounds  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Clement  H.  D'Wolf 

v. 
Amos  Pratt  ei  al. 

1.  Specific  performance —  when  it  will  be  decreed.  Applications  for  the 
specific  performance  of  contracts  for  the  sale  of  land  are  addressed  to  the  sound 
legal  discretion  of  the  court ;  and  it  is  not  a  matter  of  course  that  it  will  be 
decreed  because  a  legal  contract  is  shown  to  exist. 

2.  And,  unless  a  party  has  rescinded  a  contract,  the  other  party  has  a  right 
to  enforce  its  specific  performance,  unless  he  has  been  guilty  of  laches,  render- 
ing it  inequitable  to  insist  upon  its  enforcement. 

3.  Where  such  a  contract,  though  verbal,  is  shown  to  have  been  fairly  made, 
on  a  valuable  consideration,  the  whole  or  a  considerable  portion  of  the  pur- 
chase money  paid,  and  no  unreasonable  and  vexatious  delay  in  paying  the 
whole,  possession  taken,  and  valuable  improvements  made,  and  the  vendee 
showing  no  disposition  to  evade  the  contract,  and  no  hardship  in  it,  and  no 
evidence  of  abandonment  by  the  vendee,  —  a  specific  performance  has  often 
been  decreed,  by  compelling  the  execution  of  a  deed. 

4.  In  this  case,  a  vendee  of  land,  who  was  seeking  a  specific  performance 
of  the  contract  on  the  part  of  his  vendor,  had  not  paid  all  the  purchase  money 
at  the  time  of  filing  his  bill,  although  the  time  when  it  was  made  payable,  by 
the  terms  of  the  agreement,  had  then  elapsed.  The  circumstances  upon  which 
the  question  of  laches  in  that  regard  depends,  were  these :  Before  any  of  the 
deferred  payments  under  the  contract  became  due,  the  vendor  assigned  the 
contract  as  security  for  his  performance  of  an  agreement  with  some  third  per- 
son, and,  by  virtue  of  that  transfer,  and  the  power  therein  given,  the  assignee 
sold  the  contract  for  a  sum  considerably  less  than  the  amount  of  purchase 
money  due  under  the  contract ;  the  purchaser  of  this  contract  had  previously 
purchased  the  lands  from  the  vendee,  who  was  seeking  the  specific  perform- 
ance, under  a  contract  providing  for  the  deferred  payments  of  the  same  amounts, 
and  payable  at  the  same  times  as  in  the  original  contract.  So  the  first  pur- 
chaser, holding  the  obligations  of  his  vendee,  conveyed  the  land  to  him,  upon 
his  releasing  the  former  from  his  covenants  to  his  vendor,  thus  setting  off  and 
cancelling  their  respective  liabilities ;  and  while  it  was  held,  in  adjusting  the 
equities  between  all  the  parties,  that  the  second  purchaser,  who  was  asking 
the  specific  performance  through  his  grantor,  the  complainant,  should  pay  to 
the  original  vendor  what  might  be  due  under  his  contract,  less  the  sum  for 
which  that  contract  was  sold,  yet  there  was  no  such  laches  on  the  part  of  the 
first  purchaser,  in  respect  to  the  payment  or  tender  of  the  purchase  money 
before  filing  his  bill,  as  to  deprive  him  of  his  right  to  a  specific  performance. 

5.  But,  even  if  it  were  considered  that  the  purchaser  of  the  original  contract 
did  not  acquire  a  right  to  the  covenants  made  by  the  first  vendee  to  his  vendor 
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yet,  the  adjustment  of  them,  bona  fide  on  the  basis  that  he  did,  taken  in  con- 
nection with  the  fact  that  about  the  same  time  the  first  vendor  conveyed  the 
premises  to  a  third  person,  might  be  offered  as  an  excuse  for  the  apparent 
delay  of  the  first  vendee  in  performing  fully  his  covenants. 

6.  Where  a  portion  of  the  purchase  money  is  unpaid,  and  a  bill  is  filed  by 
the  vendee  of  land  for  specific  performance,  the  bill,  in  ordinary  cases,  should 
aver  a  tender,  and  should  offer  to  bring  the  money  into  court.  But  the  pecu- 
liar facts  of  this  case,  as  above  set  forth,  took  it  out  of  that  rule. 

7.  Amendment  of  bill  in  chancery  after  a  hearing  and  before  a  decree  is 
announced  —  whether  further  proof s  should  be  allowed.  Where  a  bill  filed  by  a 
vendee  of  land,  who  had  not  paid  all  the  purchase  money,  for  a  specific  perform- 
ance, was  allowed  to  be  amended  after  the  cause  was  heard  and  while  under 
advisement,  by  inserting  an  offer  on  the  part  of  the  complainant,  to  pay,  do  or 
perform  whatever  might  be  requisite  to  entitle  him  to  the  relief  sought,  it  was 
held,  the  amendment  was  merely  formal,  and  did  not  require  the  case  should 
be  re-opened  to  let  in  new  proofs,  as  it  did  not  contain  matter  which  was  the 
subject  of  proof. 

8.  Bill  in  chancery  —  necessity  of  an  offer  to  perform  —  and  of  the  time 
and  manner  of  objecting,  if  it  is  omitted.  On  bill  filed  for  specific  performance, 
by  a  vendee  of  land  who  has  not  performed  his  covenants,  if  the  circumstances 
of  the  case  be  such  that  it  is  technically  necessary  the  bill  should  contain  an 
offer  to  perform,  the  absence  of  such  offer  from  the  bill  should  be  questioned 
by  a  demurrer. 

9.  After  the  cause  is  brought  to  a  hearing  upon  bill,  answer,  replication 
and  proofs,  it  is  too  late  to  raise  the  question  whether  the  bill  should  contain 
such  an  offer ;  or,  if  the  question  should  be  then,  for  the  first  time,  raised,  it 
would  be  quite  proper  to  allow  an  amendment  to  that  effect  instanter. 

10.  Such  an  offer,  if  not  formally  expressed  in  the  bill,  is  implied  by  the 
very  act  of  coming  into  court.  Its  absence  from  the  bill  does  not  widen  or 
narrow  the  range  of  proof,  nor  affect  the  question  of  laches  which  may  be 
involved  in  the  case,  nor  deprive  the  party  of  the  right  to  the  relief  sought,  if 
entitled  to  it  by  the  evidence. 

1 1 .  Contract  —  when  valid  and  binding,  as  distinguished  from  a  mere  naked 
power.  Where  a  vendor  of  land,  who  holds  a  contract  for  the  payment  of  the 
purchase  money,  transfers  such  contract  by  assignment,  to  secure  the  perform- 
ance of  an  agreement  he  has  made  with  a  third  person,  giving  to  the  assignee 
power  to  sell  the  contract  in  case  of  default  on  the  part  of  his  assignor,  and 
out  of  the  proceeds  to  pay  himself  a  certain  sum  as  liquidated  damages,  such  a 
contract  conveys  to  the  assignee  a  valid  interest  in  the  contract  assigned,  and 
not  a  naked  power  subject  to  revocation  ;  and  a  purchaser  of  the  contract  so 
assigned,  under  the  power  given  the  assignee,  takes  a  complete  title  thereto. 

12.  Op  the  consideration  for  such  contract  of  assignment.  The  part, 
assigning  the  contract  had  purchased  other  lands  from  the  party  to  whom  he 
assigned  it,  and  the  transfer  was  made  to  secure  the  payment  of  the  first  install- 
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ment  of  the  purchase  money  thereon,  and  a  sufficient  consideration  to  support 
the  assignment  appeared  in  the  agreement  respecting  the  sale  of  those  lands 
by  the  assignee  to  the  assignor,  and  in  the  covenants  to  be  performed  by  the 
former  on  the  payment  of  the  purchase  money  by  the  latter. 

13.  Vendor  and  purchaser  —  deficiency  in  quantity  of  land  sold  —  its 
effect  on  the  rights  of  the  parties.  Although  a  tract  of  land  may  fall  short  in 
quantity,  yet,  if  the  deficiency  is  inconsiderable,  and  not  impairing,  materially, 
the  value  of  the  remainder,  the  vendee  may  be  compelled  to  take  the  land. 

14.  Notice,  by  possession.  The  actual,  visible,  open  and  notorious  posses- 
sion of  land,  is  sufficient  to  put  a  subsequent  grantee  upon  inquiry  as  to  the 
rights  and  equities  of  the  party  in  possession. 

15.  Decree  —  who  is  bound  thereby.  One  who  is  neither  a  party  nor  a 
privy  to  a  proceeding  is  not  bound  by  the  decree  therein. 

16.  Contracts  —  time  of  their  essence  —  who  may  declare  a  forfeiture. 
Where  a  vendor  of  land,  who  holds  a  contract  for  the  payment  of  the  purchase 
money,  in  which  it  is  stipulated  that  the  time  of  performance  by  the  vendor 
shall  be  essential,  transfers  such  contract  before  any  default  thereon,  he  cannot 
afterward,  upon  bill  filed  by  his  vendee  for  a  specific  performance,  insist  upon 
a  forfeiture  of  the  contract  by  reason  of  any  default  on  the  part  of  the  vendee 
subsequent  to  the  transfer. 

17.  Purchase  money  —  of  the  right  of  subsequent  purchasers  thereto. 
Where  a  vendor  of  land  subsequently  conveys  to  a  third  person,  although  such 
subsequent  conveyance  was  taken  by  the  grantee  with  notice  of  the  prior  sale, 
and  was  made  in  fraud  of  the  rights  of  the  prior  purchaser,  still  it  is  good  as 
between  the  parties  to  it,  and  such  subsequent  grantee  and  those  purchasing 
from  him,  will  be  entitled  to  any  unpaid  purchase  money  which  may  be 
decreed  to  be  paid  by  the  first  vendee,  on  bill  filed  by  him  for  specific  perform- 


Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

This  was  a  suit  in  chancery  instituted  in  the  court  below  by 
Clement  H.  D'Wolf,  against  Amos  Pratt,  Jeremiah  Pratt,  S. 
W.  Randall,  Horatio  O.  Stone,  Henry  Snapp,  K.  G.  Hammond 
and  John  E.  Cole,  to  set  aside  certain  fraudulent  conveyances, 
compel  the  specific  performance  of  a  contract  and  confirm  the 
title  of  complainant  to  certain  real  estate,  situate  in  Cook 
county,  in  this  State,  known  and  described  as  the  west  half  of 
original  lot  No.  seven  (7),  in  block  No.  fifty-seven  (57),  in  the 
original  town  of  Chicago,  being  lot  No.  three  (3),  and  the  west 
half  of  lot  No.  two  (2)  in  the  Canal  trustees'  subdivision  of  said 
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lot ;  also,  the  west  half  of  the  north-east  quarter  of  section  No. 
three  (3)  of  township  No.  thirty-six  (36),  north  of  range  No. 
fourteen  (14),  east  of  third  principal  meridian  ;  also,  the  north 
fifteen  (15)  acres  of  the  west  half  of  the  south-west  quarter  of 
section  No.  thirty-four  (34),  township  No.  thirty-nine  (39),  range 
No.  fourteen  (14),  east  of  third  principal  meridian. 

The  court  below,  upon  the  hearing,  refused  to  grant  the 
relief  sought  by  the  complainant,  and  dismissed  his  bill.  He 
thereupon  sued  out  this  writ  of  error.  All  the  material  facts 
of  the  case  are  set  forth  in  the  opinion  of  the  court. 

Mr.  John  J.  McKinnon  and  Messrs.  Garrison  &  Blanchard, 
for  the  plaintiff  in  error. 

Mr.  S.  W.  Randall  and  Mr.  Melville  W.  Fuller,  for  the 
defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  facts  presented  in  this  record  are  substantially  these ; 
Calvin  D'Wolf  was  in  December,  1849,  seized  in  fee  by  pur- 
chase and  deed  from  Stephen  Bronson,  Jr.,  of  the  fifteen  acres 
of  land  described  in  the  bill  of  complaint  of  plaintiff  in  error : 
that,  to  secure  the  purchase  money,  on  the  15th  of  June,  1850, 
he  executed  a  deed  of  trust  to  James  H.  Collins,  conveying  all 
his  interest  therein  to  Collins,  with  authority  to  sell  the  land, 
in  default  of  payment  of  the  purchase  money.  Default  having 
been  made  in  the  payment,  on  the  17th  of  March,  1852,  Col- 
lins, as  trustee,  sold  this  land  to  one  Denniston,  and  executed  a 
deed  which  was  duly  recorded. 

On  the  18th  of  May,  1852,  Denniston,  by  quitclaim  deed  of 
that  date,  sold  and  conveyed  the  land,  together  with  other  lands, 
to  Amos  Pratt,  which  deed  was  duly  recorded.  On  the  26th 
of  September,  1852,  Calvin  D'Wolf,  by  deed  of  that  date,  quit- 
claimed and  released  to  Pratt,  all  his  interest  in  this  tract,  and 
Pratt  became  on  that  day  seized  in  fee  of  the  same.  Two  days 
thereafter,  to  wit,  on  the  28th  of  September,  1852,  Pratt 
negotiated  a  sale  of  this  tract,  together  with  other  lands,  to 
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plaintiff  in  error,  Clement  H.  D'Wolf,  which  is  evidenced  by  the 
articles  of  agreement  made  an  exhibit  in  the  bill  of  complaint, 
and  recorded  October  28, 1852.  The  sale  was  on  credit,  except 
a  payment  in  hand  of  one  hundred  dollars  by  plaintiff  in  error, 
and  the  other  payments  were  distributed  over  six  years,  the  last 
falling  due  on  the  28th  of  September,  1858.  Complainant  was 
put  in  possession  of  the  lands,  and  claims  to  have  so  remained 
ever  since,  and  to  have  paid  the  taxes  on  them. 

On  the  15th  of  January,  1853,  the  plaintiff  in  error  entered 
into  an  agreement  with  Horatio  O.  Stone,  by  which  he  cove- 
nanted to  convey  to  Stone  this  fifteen  acres  of  land  in  fee 
simple,  free  and  clear  of  all  incumbrances,  on  the  payment  by 
Stone  of  four  thousand  two  hundred  and  twenty-five  dollars  ; 
the  fractionable  portion  ($225)  being  paid  in  hand,  and  the 
remaining  payments,  the  same  in  amount  as  those  due  from 
plaintiff  in  error  to  Pratt,  were  distributed  over  the  same  years, 
and  the  last  payment  from  Stone  fell  due  on  the  same  day  the 
last  payment  was  due  from  plaintiff  in  error  to  Pratt,  viz., 
September  28,  1858,  with  authority  to  Stone  to  make  the  pay- 
ments to  Pratt  upon  plaintiff's  contract  with  Pratt.  Stone 
paid  for  plaintiff  on  this  contract  to  Pratt,  the  $600  due  Sep- 
tember 28,  1853.  This  agreement,  in  referring  to  the  contract 
with  Pratt,  recites  that  this  contract,  dated  September  28, 1852, 
was  recorded  in  the  recorder's  office  of  Cook  county,  in  book 
No.  54  of  deeds,  page  115.  The  agreement  between  Stone  and 
plaintiff  was  duly  recorded  in  the  recorder's  office. 

On  the  23d  of  September,  1853,  Amos  Pratt  entered  into  an 
agreement  with  one  Warren  Parker,  wherein  Parker  agreed  to 
sell  to  Pratt  certain  lands  for  the  sum  of  eight  thousand  dol- 
lars, in  three  equal  annual  payments,  and,  on  Pratt's  making 
the  payments,  he  was  to  receive  a  deed  from  Parker ;  Pratt, 
also,  in  order  to  secure  the  first  payment  due  to  Parker,  on  the 
same  day  indorsed  upon  his  agreement  with  plaintiff'  in  error, 
a  transfer  and  assignment  thereof,  to  Parker,  which  was  duly 
acknowledged  and  recorded.     This  agreement  was  in  duplicate. 

These  two  agreements,  the  one  between  Pratt  and  Parker, 
and  the  other  between  plaintiff  and  Pratt,  with  Pratt's  assign- 
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ment  thereon  to  Parker,  were,  on  the  same  day,  deposited  with 
Messrs.  Brown  and  Hurd,  in  pursuance  of  an  agreement  between 
Pratt  and  Parker,  substantially  as  follows :  That  Brown  and 
Hurd  should  hold  these  papers  until  the  tenth  of  October  next 
ensuing,  and,  in  case  Pratt  paid  Parker  on  that  day  the  sum  of 
two  thousand  six  hundred  and  sixty-six  dollars  and  sixty-six 
cents,  being  the  first  payment  due  from  him  to  Parker,  and  the 
interest  thereon,  then  Brown  and  Hurd  should  deliver  a  dupli- 
cate of  these  agreements,  and  the  contract  between  him,  Pratt, 
and  plaintiff  in  error,  with  the  assignment  thereon,  back  to 
Pratt,  but  that,  in  default  of  such  payment,  Brown  and  Hurd 
should  deliver  all  the  papers  up  to  Parker,  and  he  should  have 
the  right  to  sell,  at  public  sale,  the  agreement  between  Pratt 
and  plaintiff  in  error,  and  to  pay  himself  one  thousand  dollars 
as  liquidated  damages  for  the  non-performance  of  the  covenants 
by  Pratt  with  Parker.  Default  was  made  by  Pratt,  and  there- 
upon, Brown  and  Hurd,  though  notified  by  Pratt  not  to  do  so, 
delivered  up  the  papers  to  Parker,  who  proceeded  to  sell,  at 
public  sale,  this  agreement  between  Pratt  and  plaintiff  in  error, 
and  the  assignment  thereon,  and  on  the  28th  of  January,  1854, 
after  due  notice  of  the  sale,  sold  the  same  to  Stone,  as  the 
highest  bidder,  for  the  sum  of  one  thousand  dollars,  which  was 
then  and  there  paid  by  Stone  to  Parker,  who  thereupon  exe- 
cuted and  delivered  to  Stone  a  deed  thereof,  and  of  the  lands 
described  in  the  agreement,  reciting  all  the  above  facts,  which 
deed  was  duly  acknowledged  and  recorded,  upon  which,  Stone 
claimed  to  be  the  absolute  owner  in  fee  of  all  the  right,  title 
and  interest  of  Pratt  to  these  articles  of  agreement,  and  to  the 
lands  described  therein. 

After  Stone's  purchase  from  plaintiff  in  error  of  the  15  acre 
tract,  he  entered  into  possession  of  it,  and  claims  that  he  has 
ever  since  retained  the  possession.  Soon  after  the  purchase  of 
this  agreement  of  complainant  and  Pratt,  by  Stone,  at  the 
public  sale,  on  the  4th  of  February,  1854,  Stone  owing  plaintiff 
in  error  as  much  money  for  the  15  acre  tract  as  plaintiff  owed 
Pratt  under  their  agreement,  plaintiff,  recognizing  Stone  as  the 
owner  of  the  agreement  with  Pratt,  made  a  deed  in  fee  to 
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Stone,  which  was  duly  recorded,  of  the  15  acres,  and  Stone,  in 
consideration  thereof,  released  and  discharged  plaintiff  in  error 
from  all  his  covenants  in  that  agreement,  thus  setting  off  and 
cancelling  their  respective  liabilities. 

On  the  7th  of  October,  1853,  Amos  Pratt,  for  the  expressed 
consideration  of  three  thousand  dollars,  conveyed  by  quitclaim 
deed  this  fifteen  acre  tract  to  his  brother,  Jeremiah  Pratt,  who, 
on  the  eleventh  day  of  that  month,  caused  this  deed  to  be 
recorded,  and  claims  the  title,  disclaiming  all  knowledge  of 
these  agreements,  and  insisting  as  his  deed  was  on  record  before 
the  assignment  by  Pratt  to  Parker,  and  by  Parker  to  Stone  of 
these  agreements,  that  his  right  is  the  better  right. 

It  appears,  that  Stone,  on  concluding  this  arrangement  with 
plaintiff,  took  immediate  possession  of  these  fifteen  acres,  had 
it  surveyed,  platted  and  mapped,  and  the  plat  recorded,  and 
streets  graded,  drained,  and  part  fenced,  and  sold  some  of  the 
lots,  and  paid  all  the  taxes  assessed  against  the  land,  except 
those  on  the  lots  he  sold  to  the  purchasers  named  in  the  bill  of 
complaint.  These  purchasers  took  immediate  possession,  and 
several  of  them  have  built  upon  the  lots  so  bought.  As  early 
as  1858,  four  or  five  dwelling  houses  were  built  on  them,  and 
occupied ;  up  to  that  time  Stone  had  sold  two-thirds  of  the  lots, 
and  since,  all  have  been  sold,  except  about  twenty  or  thirty 
lots.  Warren  Parker  died  in  the  fail  of  1854.  Stone,  in  the 
fall  of  1853,  was  a  man  of  means,  and  wealthy,  and  has  con- 
tinued responsible.  The  lot  on  Madison  street,  mentioned  in 
the  bill,  of  complaint,  has,  since  September  28,  1852,  been  in 
the  possession  of  plaintiff  in  error,  and  of  those  claiming  under 
him.  For  many  years  before  filing  this  bill,  Amos  Pratt  was  a 
resident  of  the  State  of  California.  On  the  1st  day  of  Decem- 
ber, 1858,  plaintiff  conveyed,  by  warranty  deed,  the  west  half 
of  original  lot  7,  in  block  57,  in  the  original  town  of  Chicago, 
it  being  the  same  as  lot  3,  and  west  half  of  lot  2,  in  the  canal 
trustees'  subdivision  of  that  lot,  to  Joseph  E.  Brown. 

H.  W.  Clarke,  who  took  the  acknowledgment  of  the  deed 
from  Amos  Pratt  to  Jeremiah  Pratt,  thinks  Jeremiah  was  not 
then   present.     Stone   purchased    the   agreement   assigned  to 
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Parker  by  Pratt,  under  the  advice  of  Van  H.  Higgins,  an 
eminent  lawyer  of  Chicago,  who  told  Stone  he  might,  for  his 
own  protection,  become  a  bidder  at  the  sale,  and  that  the  pur- 
chase by  him  would  be  a  legal  and  equitable  transaction  on 
his  part.  Amos  Pratt  never  made  the  payments  to  Parker 
which  he  had  covenanted  to  make.  His  assignment  to  Parker 
was  as  follows : 

"  For  value  received,  I,  Amos  Pratt,  do  hereby  assign,  trans- 
fer and  deliver,  unto  Warren  Parker,  his  heirs  and  assigns, 
forever,  all  my  right,  title,  interest  and  claim,  in  and  to  the 
within  contract,  and  the  moneys  due,  or  to  become  due,  thereon  ; 
also,  all  my  right,  title  and  interest,  in  and  to  the  lands  and 
tenements  in  said  contract  described.  I  do  hereby  grant  and 
convey  unto  the  said  Warren  Parker,  his  heirs  and  assigns,  for- 
ever, subject  to  the  covenants  in  said  contract  expressed. 

"Witness  my  hand  and  seal  this  23d  day  of  September,  1853." 

It  also  appeared,  that,  after  the  purchase  of  this  contract  of 
plaintiff's  by  Stone,  he  filed  a  bill  in  chancery  against  Amos 
and  Jeremiah  Pratt,  setting  out  these  facts,  and  claiming  that 
he  was  the  owner  of  this  contract,  and  of  right  entitled  to  a 
deed  from  Amos  Pratt,  but  he  had  conveyed  his  interest  in  the 
land  to  Jeremiah  Pratt  —  claiming  that  this  deed  was  fraudu- 
lent and  made  with  full  notice  of  the  contract  between  Amos 
Pratt  and  plaintiff  in  error,  and  of  the  assignment  of  the  con- 
tract by  Amos  to  Parker,  and  insists,  that  Jeremiah  holds  the 
interest  he  may  have  acquired  by  his  deed  from  Amos,  as 
trustee  for  him,  Stone.  That  Jeremiah,  on  application  to  him 
for  that  purpose,  refused  to  convey  to  him,  and  he  prayed  for  a 
decree  to  compel  Amos  and  Jeremiah  to  release  and  quitclaim 
the  fifteen  acres  to  him,  and  for  general  relief. 

Jeremiah  Pratt,  in  his  answer,  admitted  the  title  to  this  land 
to  be  in  Amos  Pratt,  and  admitted  the  agreement  with  plaint- 
iff in  error,  but  alleges,  that  large  sums  of  money  were,  by  that 
agreement,  to  be  paid  by  plaintiff  to  Amos,  that  have  not  been 
paid,  and  for  that  reason  the  agreement  was  void  ;  admits  that 
the  agreement  between  Amos  Pratt  and  Warren  Parker  may 
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have  been  made,  but  does  not  know  the  particulars ;  and  so 
with  regard  to  the  deposit  of  the  papers  with  Brown  and  Hurd, 
but  says  that  Amos,  on  account  of  some  defect  in  the  title  Par- 
ker had  agreed  to  convey  him,  had  notified  Parker  and  Brown 
and  Hurd,  that  he  had  rescinded  the  contract  with  Parker,  and 
had  become  entitled  to  have  the  papers  restored  to  him  ;  denies 
the  authority  to  sell,  and  the  regularity  of  the  sale,  and  that  by 
the  sale  Stone  acquired  any  right  to  the  agreement,  or  title  to 
the  land ;  denies  the  validity  of  release  by  Stone  to  plaintiff; 
insists  that  it  is  too  late  to  claim  a  specific  performance  —  that 
the  deed  from  Amos  Pratt  to  him  was  for  the  consideration  of 
$3,300  paid  in  money  and  property;  states,  when  called  on  to 
make  a  deed,  he  declined  doing  so,  without  full  payment  of  the 
amount  specified  in  the  agreement  of  plaintiff  in  error,  with 
Amos  Pratt,  and  that  he  had,  by  his  deed,  become  entitled  to 
the  benefit  of  all  the  covenants  therein.  He  also  filed  a  cross- 
bill, making  Stone  and  plaintiff  in  error  defendants,  and  pray- 
ing that  the  agreement  between  plaintiff  and  Amos  Pratt  might 
be  delivered  up  to  be  canceled  and  for  general  relief.  The 
answer  to  the  cross-bill  alleges,  that  the  agreement  between 
Amos  Pratt  and  plaintiff  in  error  was  filed  for  record  and  re- 
corded September  28,  1852,  and  insists  upon  his  title  and  claim 
as  set  forth  in  the  original  bill.  Jeremiah  Pratt,  on  the  hear- 
ing, showed  nothing  but  the  deed  from  Amos  to  him.  The 
court  dismissed  the  bill,  and,  on  appeal  to  this  court,  the  decree 
was  affirmed. 

This  bill  of  plaintiff  in  error  seeks  to  set  aside  this  deed  to 
Jeremiah  Pratt,  and  to  compel  a  specific  performance  of  the 
agreement  of  September  28,  1852,  between  plaintiff  in  error 
and  Amos  Pratt,  and  to  confirm  his  title  to  the  land  described 
in  the  bill. 

Before  passing  to  the  merits  of  this  case,  it  may  be  well  to 
say  that  the  case  of  Stone  v.  Pratt,  25  111.  25,  decides  only,  that, 
inasmuch  as  Amos  Pratt's  contract  was  for  the  conveyance  of 
several  distinct  tracts  of  land,  and  Stone  claimed  but  one  of 
them,  the  contract  could  not  be  split  up  into  pieces,  and  a 
specific  performance,  as  to  such  tract,  be  decreed.     Such  a  con- 
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tract  will  not  be  enforced  in  parcels.  The  plaintiff  was  no 
party  to  that  suit,  and.  in  it,  the  rights  of  the  parties  to  the  suit 
were  never  determined. 

It  is  the  law  of  this  court  that  applications  for  the  specific 
performance  of  contracts  for  the  sale  of  land  are  addressed  to 
the  sound  legal  discretion  of  the  court ;  and  it  is  not  a  matter 
of  course  that  it  will  be  decreed  because  a  legal  contract  is 
shown  to  exist.  Frisby  v.  Ballance,  4  Scam.  287.  And,  unless 
a  party  has  rescinded  a  contract,  the  other  party  has  a  right  to 
enforce  its  specific  performance,  unless  he  has  been  guilty  of 
laches  rendering  it  inequitable  to  insist  upon  its  enforcement. 
Anderson  v.  White,  27  111.  63. 

Where  such  a  contract,  though  verbal,  is  shown  to  have  been 
fairly  made,  on  a  valuable  consideration,  the  whole  or  a  con- 
siderable portion  of  the  purchase  money  paid,  and  no  unrea- 
sonable and  vexatious  delay  in  paying  the  whole,  possession 
taken,  and  valuable  improvements  made,  and  the  vendee  show- 
ing no  disposition  to  evade  the  contract,  and  no  hardship  in  it, 
and  no  evidence  of  abandonment  by  vendee,  this  court  has,  in 
many  instances,  decreed  a  specific  performance  of  the  contract 
by  compelling  the  execution  of  a  deed.  Glover  v.  Fisher,  11 
111.  666 ;  Murphy  v.  Lockwood,  21  id.  615 ;  Ramsey  v.  Liston, 
25  id.  114.  And,  unless  a  party  has  rescinded  a  contract,  the 
other  party  has  a  right  to  enforce  its  specific  performance,  un- 
less he  has  been  guilty  of  laches  that  renders  it  inequitable  to 
insist  upon  its  enforcement.  Anderson  v.  White,  27  111.  63; 
Blunt  v.  Tomlin,  id.  93.  "We  know  of  no  difference,  in  this 
respect,  between  verbal  contracts  so  far  performed,  and  written 
contracts. 

The  facts  in  this  case  show  that  the  agreement  of  September 
28,  1852,  possesses  all  these  required  elements,  and,  though  all 
the  purchase  money  was  not  paid  at  the  time  of  filing  the  bill, 
there  is  an  offer  by  complainant  in  the  bill,  to  pay  the  balance 
due,  and  do  and  perform  whatever  shall,  by  the  court,  be 
deemed  equitable.  The  bill  also  shows  that  other  parties,  rely- 
ing upon  this  contract,  have  purchased  portions  of  the  land 
from  the  complainant  and  have  made  valuable  improvements 
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thereon,  and  there  is  no  fact  in  the  case,  which  would  justify 
this  court  in  saying  that  plaintiff  has  not,  at  all  times,  desired 
fully  to  perform  the  contract  on  his  part.  That  he  has  not 
done  so,  may  be  found  in  the  fact  of  the  purchase  of  the  con- 
tract by  Stone,  and  the  cancellation  of  the  indebtedness  of 
plaintiff  thereon  by  the  arrangement  made  with  Stone. 

But  it  is  insisted  by  appellee,  that  this  sale  to  Stone,  by 
Parker,  was  illegal,  and  vested  no  interest  in  the  purchaser.  It 
appears  from  the  testimony  of  Hurd,  that  an  agreement  was 
entered  into  and  signed  by  Pratt  and  Parker,  when  the  papers 
were  deposited  with  him,  that,  if  Pratt  did  not  pay  Parker,  by 
the  tenth  day  of  October,  the  sum  of  $2,666.66,  and  interest, 
being  the  first  installment  due  on  Pratt's  purchase  from  Parker, 
Brown  and  Hurd  should  deliver  the  papers  to  Parker,  and 
Parker  should  have  the  right  to  sell  Pratt's  interest  in  the 
agreement  with  plaintiff  in  error,  at  public  auction,  and  pay 
himself  one  thousand  dollars  as  liquidated  damages  for  his, 
Pratt's,  default  in  not  performing  his  covenant.  Hurd  states, 
that,  a  short  time  previous  to  the  tenth  of  October,  and  before 
the  papers  were  delivered  to  Parker,  Pratt  came  to  his  office 
and  had  a  conversation  with  him  about  these  papers,  in  which 
Hurd  understood  Pratt  as  notifying  him  not  to  deliver  them 
to  Parker.  Hurd  replied,  that  he  should  have  to  observe  the 
conditions  under  which  the  papers  were  left  with  his  firm, 
unless  prevented  by  injunction,  and  that  he  had  no  option  in 
the  matter,  and  Hurd  advised  him  to  get  an  injunction  if  he 
could.  Pratt  left  with  the  avowed  purpose  of  obtaining  an 
injunction.  In  this  conversation,  Pratt  said  he  should  not 
make  the  payment  to  Parker.  After  this  declaration,  Hurd 
delivered  the  papers  to  Parker.  Pratt  never  applied  to  Hurd 
for  the  articles  of  agreement  with  Parker.  Pratt  alleged  as  a 
reason  why  he  would  not  pay  Parker,  that  there  was  not  as 
much  land  in  the  piece  of  property  mentioned  in  the  agreement 
as  there  should  have  been.  This  conversation  was  but  a  day 
or  two  before  the  day  of  payment  to  Parker  was  fixed.  It  was 
not,  then,  on  account  of  any  defect  of  title,   that  Pratt   did 
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not  comply  with  his  covenant,  but  on  account  of  an  alleged 
deficiency  in  the  quantity  of  the  land. 

The  sale  of  this  agreement  was,  by  express  consent  of  Amos 
Pratt,  to  be  by  public  auction,  and  no  judicial  sanction  was 
necessary,  and  it  sold  at  a  price  we  cannot,  under  the  circum 
stances,  regard  as  so  inadequate  as  to  justify  us  in  setting  the 
sale  aside  for  the  benefit  of  Jeremiah  Pratt.  In  looking  at  the 
assignment  from  Amos  Pratt  to  Parker,  it  will  be  seen,  Pratt 
not  only  assigned  his  "  right,  title,  interest  and  claim  "  to  the 
contract  with  plaintiff,  but  to  the  money  due  and  to  become 
due  thereon,  and  also  all  his  right,  title  and  interest  in  and 
to  the  lands  and  tenements  described  in  the  contract,  were 
granted  and  conveyed  to  Parker,  his  heirs  and  assigns  forever, 
subject  to  the  covenants  expressed  in  the  contract. 

We  are  at  a  loss  to  perceive  in  what  respect  this  writing  is 
deficient,  as  operating  to  divest  Amos  Pratt  of  his  interest  in 
this  contract,  money,  or  the  land  described  in  it.  They  all 
passed  to  Parker,  and  he  sold  them  all  to  Stone,  as  he  had  a 
right  to  do  under  the  agreement  testified  to  by  Hurd,  and  at 
public  auction,  where  the  whole  community  could  have  been 
bidders  and  competitors.  If  this  transaction  wants  any  legal 
sanction,  and  we  do  not  think  it  does,  it  certainly  would  be 
sustained  in  a  court  of  equity  —  no  fraud,  unfair  advantage,  or 
improper  conduct  being  shown.  While  Stone  thus  became 
the  owner  of  the  contract,  plaintiff  in  error,  in  good  faith, 
adjusted  it  with  Stone,  and,  for  a  valuable  consideration,  he 
was  released  and  discharged  from  his  covenants,  Stone's  debt  to 
him  paying  his  debt  remaining  due  by  the  contract. 

The  notice  by  Amos  Pratt  to  Hurd,  not  to  deliver  the  papers 
to  Parker,  was  of  no  force,  inasmuch  as  Pratt  was  but  one  of 
the  parties  to  their  delivery  to  Hurd  and  Brown.  It  required 
the  assent  of  Parker  before  Hurd  could  be  relieved  from  the 
conditions  under  which  he  had  received  the  papers,  and  so 
Pratt  was  substantially  informed,  and  he  was  advised,  he  had 
better  apply  for  an  injunction  to  restrain  Hurd  and  Brown  from 
delivering  the  papers  to  Parker,  and  Pratt  left  Hurd's  office 
with  the  avowed  intention  of  so  doing,  but,  instead  of  that,  he 
14 — 42d  III. 
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betook  himself  to  the  office  of  Clarke,  a  notary  public,  and  there, 
for  the  expressed  consideration  of  three  thousand  dollars,  exe- 
cuted a  quitclaim  deed  for  the  lands  to  his  brother,  Jeremiah 
Pratt,  he  not  being  present,  and  which  deed,  being  promptly 
put  on  record  by  Amos,  his  brother  Jeremiah  now  sets  up  to 
defeat  the  equities  of  plaintiff  in  error,  and  of  those  claiming 
under  him,  and  for  whose  benefit,  as  well,  this  bill  is  filed. 

After  this  deed  was  made,  Amos  Pratt  left  the  State  for  Cali- 
fornia, and  has  not  been  in  this  State  since.  It  is  absurd  to 
say,  that  this  agreement  between  Amos  Pratt  and  Warren 
Parker  conveyed  no  valid  interest  to  Parker,  and  that  it  was  a 
naked  power  subject  to  revocation.  The  reason  given  for  this 
position  is,  there  is  no  sufficient  evidence  of  any  good  or  valu- 
able consideration  moving  from  Parker  to  Pratt.  We  think 
the  evidence  of  a  sufficient  consideration  appears  in  the  agree- 
ment between  Amos  Pratt  and  Parker  and  in  the  covenants 
to  be  performed  by  Parker,  on  the  payment  of  the  purchase 
money  for  the  land  by  Pratt,  that  he  would  convey  the  lands  to 
Pratt.  In  his  conversation  with  Hurd,  he  spoke  of  this  agree- 
ment, and  objected  to  paying  the  money,  because,  as  he  alleged, 
there  was  a  deficiency  in  the  land.  This  was,  probably,  a  mere 
subterfuge,  as  there  is  no  proof  of  it,  and  if  the  fact  was  so,  he 
might,  notwithstanding,  be  compelled  to  take  the  land,  if  the 
deficiency  was  inconsiderable,  and  not  impairing,  materially, 
the  value  of  the  remainder.  Parker  had  an  interest  in  these 
papers  of  which  he  could  not  be  deprived  by  the  mere  act  of 
Pratt.  They  belonged  to  Parker  in  a  certain  event,  which 
event  occurred.  That  Jeremiah's  deed  was  recorded  one  day 
prior  to  this  agreement  between  Amos  Pratt  and  Parker,  by 
which  Jeremiah  obtained  a  priority,  this  doctrine  only  applies 
to  bona  fide  purchasers,  which  Jeremiah  Pratt  is  not  shown,  by 
any  fact  in  the  case,  to  have  been.  The  fact  that  Parker  did 
not  notify  Amos  Pratt,  before  he  made  the  sale  at  public  auc- 
tion, is  wholly  immaterial,  as  the  agreement  between  them  did 
not  provide  for  such  notice  or  for  any  notice. 

That  Jeremiah  Pratt  was  not  a  bona  fide  purchaser,  appears 
from  the  fact,  that  he  paid  not  a  dime  in  money  or  property  for 
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this  land.  Brown  v.  Welsh ,  18  111.  343/  Mosier  v.  Knox  Col- 
lege, 32  ib.  157/  Powell  v.  Jeffries,  4  Scam.  390.  Jeremiah 
Pratt  had  notice  of  the  agreement  between  Amos  Pratt  and 
plaintiff  in  error,  and  of  the  agreement  between  the  latter  and 
Stone,  as  the  contracts  were  on  record,  giving  the  world  notice, 
and  lie  could  have  known,  on  inquiry,  of  the  payments  made  to 
Amos  Pratt,  and  did  know  of  the  actual,  visible,  open  and 
notorious  possession  of  the  premises  by  plaintiff,  and  by  those 
claiming  under  him,  which  fact  alone  was  sufficient  to  put 
Jeremiah  upon  inquiry.  We  perceive  no  equitable  element  in 
the  position  occupied  by  Jeremiah  Pratt.  The  deed  to  him 
conveyed  the  bare  legal  title,  subject  to  all  equities  existing 
against  the  land  at  the  time  it  was  conveyed. 

The  remaining  portion  of  the  defense,  that  this  case  was 
adjudicated  in  the  case  of  Stone  v.  Jeremiah  and  Amos  Pratt, 
before  cited  (25  111.  25),  is  not  tenable.  The  equities  and  legal 
rights  of  the  parties  were  not  then  adjudicated,  nor  was  this 
complainant  a  party  to  that  proceeding,  nor  a  privy,  and,  there- 
fore, not  bound  by  it.     Authority,  to  this  point,  is  unnecessary. 

A  word  or  two  more  on  the  character  of  the  proceedings  after 
the  purchase  by  Stone  of  the  plaintiff's  contract,  and  the  settle- 
ment between  them  of  their  mutual  covenants.  If  it  was  con- 
sidered the  purchase  by  Stone  did  not  confer  upon  him  the 
right  to  the  covenants  made  by  plaintiff  with  Pratt,  yet  the  ad- 
justment of  them,  bona  fide,  on  the  basis  that  it  did,  taken  in 
connection  with  the  fact  of  the  conveyance,  about  that  time,  of 
the  premises  to  Jeremiah  Pratt  by  Amos  Pratt,  might  be 
offered  as  an  excuse  for  the  apparent  delay  of  complainant  in 
performing  fully  his  covenants.  His  conduct  does  not  show  a 
desire  or  intention  to  shirk  them,  but  the  contrary,  and  as  now 
m  his  bill,  if  such  adjustment  as  he  made  with  Stone  shall  be 
deemed  invalid,  he  offers  to  pay  the  residue  of  the  purchase 
money,  and  do  and  perform  whatever  the  court  may  decree  in 
this  behalf.  He  shows  and  has  always  shown  every  disposition 
to  perform  his  contract,  and  other  parties  are  now  so  interested 
in  the  subject  matter  of  it,  and  in  good  faith,  that  we  on  the 
most  mature  deliberation  have  come  to  the  conclusion,  that 
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plaintiff  in  error  should  have  a  deed  on  his  paying  the  amount 
due  on  his  original  agreement  with  Amos  Pratt,  less  the  sum 
of  $1,000,  Pratt  received  from  Parker  on  the  sale  to  Stone, 
As  Jeremiah  Pratt  received  his  deed,  with  notice  of  the  sale 
by  Amos  Pratt  to  the  plaintiff  in  error,  that  deed  must  be  de- 
livered up  to  be  canceled. 

The  decree  of  the  court  below  is  reversed  and  the  cause  re- 
manded with  directions  that  the  cause  be  referred  to  tl.?  master 
in  chancer j  to  take  an  account,  and  report  the  sum  due  on  the 
contract,  from  which  he  will  deduct  the  sum  of  $1,000  paid  by 
Stone  to  Parker  on  the  sale  of  the  agreement,  and,  when  the 
same  is  ascertained  and  approved  by  the  court,  that  plaintiff 
in  error  pay  the  same  to  Amos  Pratt  in  twenty  days,  and,  on 
payment  of  the  same,  Amos  Pratt  shall,  within  twenty  days 
thereafter,  make  a  deed  of  conveyance  to  plaintiff  in  error  ac- 
cording to  the  terms  of  his  agreement  for  the  land  in  dispute, 
and,  on  failure  so  to  do,  then  the  master  in  chancery  shall  exe- 
cute such  deed ;  and,  should  plaintiff  in  error  fail  herein,  then 
the  bill  to  be  dismissed.  The  deed  from  Amos  Pratt  to  Jere- 
miah Pratt  must  be  delivered  up  to  be  canceled. 

Decree  reversed. 

After  the  foregoing  opinion  was  filed,  the  defendants  in  error, 
Jeremiah  Pratt,  Randall,  Snapp,  Hammond  and  Cone,  filed 
their  petition,  at  the  April  Term,  1867,  for  a  rehearing.  The 
application  was  refused.  The  grounds  of  the  motion  are  suf- 
ficiently set  forth  in  the  opinion  of  the  court,  filed  upon  the 
denial  of  the  application. 

Mr.  S.  W.  Randall  and  Mr.  Melville  W.  Fuller,  for  the 
petitioners. 

Per  Curiam  :  A  petition  for  rehearing  having  been  presented 
in  this  case,  we  have  given  it  a  very  thorough  re-examination, 
and  we  entertain  no  doubts  whatever  as  to  the  correctness  of 
our  decision.  It  is  urged  in  the  petition  that  the  cause  was 
heard  in  the  Circuit  Court  on  the  24th  of  March,  1864,  and 
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taken  under  advisement,  and  that,  on  the  21st  of  March,  1865, 
the  complainant,  by  leave  of  court,  amended  his  bill  by  inserting 
the  following  words  :  "  And  your  orator  is  willing  and  hereby 
offers  to  pay,  do,  ami  perform,  whatever  in  the  opinion  of  this 
honorable  court  shall  be  equitable  and  requisite  in  order  to 
entitle  him  to  the  relief  asked."  In  view  of  this  amendment, 
we  are  asked,  in  case  a  rehearing  shall  not  be  allowed,  so  far 
to  change  the  remanding  order  as  to  send  the  case  back  with 
leave  to  the  parties  to  take  further  proof.  It  is  urged  that  the 
amendment  was  made  without  giving  to  the  defendants  an 
opportunity  "  to  take  proof  made  necessary  or  proper  by  it," 
and  we  are  assured,  that,  by  re-opening  the  case,  the  defendants 
will  be  able  to  show  clearly  that  the  deed  from  Amos  Pratt  to 
Jeremiah  Pratt  was  made  upon  a  valuable  consideration.  It  is 
said  in  the  petition,  that,  if  the  bill  had  not  contained  this 
amendment,  this  court  would  have  affirmed  the  decree  of  the 
court  below. 

If  the  counsel  for  defendants  suppose  we  attach  such  import- 
ance to  this  amendment,  it  is  not  surprising  that  he  should 
urge  his  motion  with  so  much  earnestness,  but  in  truth  we 
deem  the  amendment  wholly  immaterial.  It  was  merely  formal. 
If  it  was  technically  necessary,  which  we  do  not  concede,  its 
absence  from  the  original  bill  should  have  been  questioned  by 
a  demurrer. 

After  the  cause  was  brought  to  a  hearing  upon  bill,  answer, 
replication,  and  proofs,  it  was  too  late  to  raise  the  question  as 
to  whether  the  bill  ought  to  have  contained  this  offer,  for,  if  the 
question  had  been  then,  for  the  first  time  raised,  it  would  have 
been  quite  proper  in  the  court  to  allow  an  amendment  to  that 
effect  instanter.  The  reason  is  obvious.  It  did  not  make  new 
proofs  necessary,  as  assumed  by  counsel,  since  it  was  a  matter 
that  could  not  possibly  be  the  subject  of  proof.  It  was  not  an 
allegation  of  fact.  It  did  not  in  the  slightest  degree  "  change 
the  character  of  the  issues  and  the  character  of  the  defense,"  as 
stated  in  the  petition  for  rehearing.  Its  absence  from  the 
original  bill  did  not  either  widen  or  narrow  the  range  of  proo£ 
We  can  hardly  conceive  an  amendment  more  strictly  a  matter 
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of  form  than  this.  It  was  merely  an  offer  to  do  whatever  the 
court  might  in  its  wisdom  think  equitable,  as  a  condition  to 
granting  relief,  an  offer  which  every  complainant  makes  by 
implication  the  moment  he  files  his  bill.  The  offer  is  implied 
by  the  very  act  of  coming  into  court,  and  we  do  not  quite  com- 
prehend how  relief  is  ever  to  be  had  or  expected  on  any  other 
terms.  Indeed,  in  the  printed  argument  for  a  rehearing,  coun- 
sel in  discussing  another  branch  of  the  case  say,  the  amend- 
ment "  does  not  change  the  basis  of  the  bill  in  any  respect." 
This  is  undoubtedly  true,  but  hardly  reconcilable  with  the 
position  taken  at  the  outset  of  the  petition,  that  "the  amend- 
ment changes  the  character  of  the  issues." 

It  may  be  said  that  the  court  deems  this  offer  of  sufficient 
importance  to  allude  to  it  in  the  opinion  hitherto  filed.  The 
allusion  is  incidental.  The  opinion  shows  that  the  complainant 
is  not  chargeable  with  such  laches,  as  to  cut  him  off  from  the 
right,  to  file  a  bill  for  specific  performance,  and  why  he  is  not 
so  chargeable,  and,  in  connection  with  these  facts,  mentions,  that 
he  still  offers  in  his  bill  to  do  what  equity  may  require.  But 
we  did  not  refer  to  this  as  affecting  the  question  of  laches.  If 
he  had  been  guilty  of  such  laches  as  to  make  a  specific  perform- 
ance inequitable,  on  the  facts  disclosed  by  the  proofs,  this  offer 
in  the  bill  would  not  have  changed  the  case  in  any  degree,  and, 
if,  on  the  other  hand,  he  had  not  been  guilty  of  any  laches,  the 
mere  absence  of  such  an  offer  in  the  bill  would  not  have 
affected,  in  the  least,  his  right  to  a  decree,  if  entitled  to  it  by 
the  evidence. 

Where  a  portion  of  the  purchase  money  remains  unpaid,  and 
a  bill  is  filed  by  the  vendee  of  land  for  specific  performance, 
the  bill,  it  is  true,  should,  in  ordinary  cases,  aver  a  tender,  and 
should  offer  to  bring  the  money  into  court.  But  the  peculiar 
facts  of  this  case  took  it  out  of  that  rule,  for  the  reasons  given 
in  that  opinion.  Amos  Pratt,  to  whom  the  money  was  pay- 
able by  the  contract,  had  himself  parted  with  the  legal  title 
both  to  the  land  and  the  purchase  money.  He  had  conveyed 
the  land  to  Jeremiah  Pratt,  and  the  contract  with  D'Wolf, 
that  is,  his  legal  title  to  the  purchase  money  due  from  D'Wolf, 
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as  also  the  interest  in  the  land,  had  been  sold  at  auction  under 
his  authority  and  bought  by  Stone,  and  with  him  D'Wolf  had 
actually  settled  for  the  unpaid  purchase  money  and  upon  a 
valuable  consideration.  He  may  therefore  be  well  excused  for 
not  making  any  further  tender  of  money  to  any  one,  until  a 
court  of  chancery  had  determined  whether  any  more  was  equi- 
tably due,  and  to  whom  due. 

Allusion  has  been  made  to  the  fact  that  the  contract  between 
Pratt  and  D'Wolf  was  a  forfeit  contract  and  time  of  its  essence. 
This  is  true,  but  when  Pratt  deposited  it  as  security  with  Hurd 
and  Brown  there  had  been  no  default  upon  it,  and,  if  there  had 
been,  he,  by  the  very  act  of  depositing  it  as  security  with  a 
power  to  sell  it,  waived  all  right  of  forfeiture  and  never  after- 
ward acquired  such  right.  From  the  time  he  thus  deposited  it 
as  a  valid  and  subsisting  contract,  he  never  acquired  any  legal 
control  over  it,  nor  had  any  power  to  declare  it  forfeited. 

Notwithstanding  all  we  have  said,  however,  we  should  prob- 
ably remand  the  case,  leaving  it  to  the  discretion  of  the  court 
below  to  let  in  further  proof  upon  the  question  as  to  whether 
Jeremiah  Pratt  was  a  purchaser  for  a  valuable  consideration, 
if  our  decision  rested  solely  on  that  ground.  But  in  fact  that 
is  but  one,  and  not  the  chief,  ground  of  our  decision,  and,  even 
if  it  were  admitted  that  he  was  such  purchaser,  our  decision 
would  be  unchanged.  The  one  point  which,  independently  of 
any  others,  is  conclusive  of  the  case,  as  is  fully  shown  in  the 
opinion,  is,  that  Jeremiah  Pratt  took  his  deed  with  notice  of 
D'Wolf 's  equity  under  his  contract  of  purchase.  The  contract 
had  long  before  been  recorded,  and  possession  had  been  taken 
under  it.  Here  was  notice  from  two  sources,  either  one  of 
which  would  have  been  sufficient.  D'Wolf  then,  and  his  as- 
signees, were  entitled  to  a  deed  on  this  ground  alone,  unless 
their  right  was  lost  by  their  own  laches,  which,  as  shown  in  the 
opinion,  was  not  the  case. 

In  this  view,  it  would  be  wrong  to  open  the  case  for  the 
purpose  of  receiving  immaterial  proof. 

The  only  doubt  we  have  really  had  about  this  case  was, 
whether  D'Wolf  was  not  entitled  to  a  deed  without  further 
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payment,  and,  by  virtue  of  the  settlement  made  with  Stone  as 
the  owner  of  the  contract,  if,  as  we  have  held,  Jeremiah  Pratt 
was  not  a  purchaser  for  a  valuable  consideration.  But,  for  the 
reasons  given  when  this  case  was  before  the  court  in  another 
form,  as  reported  in  25  111.,  we  have  deemed  it  the  better 
equity  that  the  complainants  should  pay  the  Pratts  whatever 
may  be  due  on  the  contract  of  purchase,  less  the  thousand  dol- 
lars paid.  Although  Stone  acquired  the  legal  title  in  this 
instrument  by  the  auction  sale  and  the  deed  from  Parker,  yet, 
in  adjusting  the  somewhat  complicated  equities  of  all  these 
parties,  we  have  deemed  it  just  to  allow  Stone-,  who  is  now, 
through  D'Wolf,  asking  equity  at  the  hands  of  the  court,  only 
the  amount  really  paid  by  him  to  Parker,  and  thus  allow  to 
Amos  Pratt  or  his  grantees,  the  benefit  of  that  portion  of  the 
consideration  money  which  he  has  never  in  fact  received,  and 
interest,  according  to  the  terms  of  the  contract.  Even  admit- 
ting Jeremiah  Pratt  to  be  a  purchaser  for  a  valuable  consider- 
tion,  as  he  bought  with  notice  of  D'Wolf 's  equities,  this  is  all 
that  he  can  claim  at  the  hands  of  the  court. 

There  is,  however,  one  respect  in  which  the  remanding  ordei 
should  be  amended  if  the  decree  has  not  been  already  executed. 
The  original  opinion  directs  the  deed  from  Amos  Pratt  to 
Jeremiah  Pratt,  to  be  surrendered  and  canceled,  and  the 
money  to  be  paid  to  Amos  Pratt.  N"ow,  in  any  event,  this  deed 
is  good  as  between  Amos  Pratt  and  Jeremiah  Pratt  and  the 
grantees  of  the  latter,  and  they,  and  not  Amos  Pratt,  are 
entitled  to  the  money  decreed  to  be  paid  by  complainant.  The 
court  therefore  will  decree  the  money  to  be  brought  into  court 
within  twenty  days  after  the  entry  of  its  decree  and  notice 
thereof,  and  will  determine  how  it  is  to  be  distributed  between 
Jeremiah  Pratt  and  his  grantees.  Instead  of  ordering  the 
deed  from  Amos  Pratt  to  Jeremiah  Pratt  to  be  delivered  up 
and  canceled,  the  better  way  of  entering  the  decree  will  be  to 
set  aside  the  title  of  Jeremiah  Pratt  and  of  such  of  the  defend- 
ants as  claim  under  him  so  far  as  it  is  a  cloud  upon  the  title  of 
complainants. 

Rehea7'ing  refused. 
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Syllabus.        Brief  for  Plaintiff  in  error.        Brief  for  Defendants  in  error. 


John  Prindeville 

V. 

The  People  of  the  State  of  Illinois. 

1.  Criminal  law  —  conviction  for  a  lesser  offense  under  an  indictment  for 
the  greater.  Where  the  prosecution  must  prove  every  fact  necessary  to  consti- 
tute the  lesser  offense,  together  with  the  additional  facts  which  make  it  the 
higher  offense,  in  order  to  justify  a  conviction  for  the  latter,  then  a  conviction 
may  be  had  for  the  lesser  offense  under  an  indictment  for  the  greater. 

2.  So,  under  an  indictment  for  rape,  a  party  may  be  convicted  of  an  assault 
with  intent  to  commit  a  rape. 

3.  Bill  op  exceptions  —  when  necessary.  An  objection  to  a  rule  of  the 
court  below  respecting  the  time  within  which  instructions  must  be  presented 
to  the  court,  under  Which  certain  instructions  offered  were  refused,  cannot  be 
entertained  on  error  unless  the  instructions  are  embodied  in  a  bill  of  excep- 
tions ;  as,  even  if  the  rule  was  unreasonable,  it  would  not  be  error  to  refuse 
instructions  under  it  unless  they  were  correct,  which  could  not  be  determined 
if  they  were  not  before  the  court. 

4.  Instructions  —  of  special  rules  of  court  in  respect  to  the  time  within 
which  they  must  be  presented.  Circuit  Courts  have  the  power,  by  reasonable 
and  proper  rules,  to  prescribe  within  what  time,  during  the  progress  of  a  trial, 
instructions  must  be  presented. 

Writ  of  Error  to  the  Recorder's  Court  of  Chicago ;  the  Hon. 
Evert  Van  Buren,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  plaintiff  in  error, 
contended,  that  an  indictment  for  having  committed  a  raoe 
will  not  sustain  a  conviction  for  an  assault  with  intent  to  com- 
mit a  rape,  citing  Carpenter  v.  The  People,  4  Scam.  199  ;  "Whar- 
ton's Criminal  Law,  pp.  193, 194,  and  522  ;  Dinkey  v.  Common- 
wealth, 5  Harris,  126 ;  Buck  v.  State,  2  Harris  &  Johns.  126 ; 
1  Chitty's  Criminal  Law,  252-639. 

Mr.  Charles  H.  Reed,  State's  attorney,  for  the  people,  upon 
the  general  doctrine  that  a  conviction  for  the  lesser  offense 
may  be  sustained  under  an  indictment  for  the  greater,  cited 
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Beckwith  v.  The  People,  26  111.  500 ;  Carpenter  v.  The  People, 
4  Scam.  197 ;  Stewart  v.  The  State,  5  Ohio,  145 ;  Corwith  v. 
Griffin,  21  Pick.  525  ;  The  People  v.  White,  22  Wend.  176 ;  1 
Phil.  Ev.  (7  Lond.  ed.)  202;  1  Oh.  Crim.  Law,  638;  White  et 
al.  v.  The  People,  32  K.  Y.  469 ;  Bex  v.  Hunt,  2  Campb.  583 ; 
People  v.  Jackson,  3  Hill,  92 ;  State  v.  Stedman,  7  Porter  (Ala.) 
495;  Dedieu  v.  The  People,  22  K  Y.  pp.  183  and  184;  Phil. 
Ev.  Cowen  and  Hill's  and  Edward's  notes,  vol.  i.  p.  832,  note 
5,  and  cases  there  cited. 

In  Com.  v.  Cooper,  15  Mass.,  which  was  an  indictment  for 
rape,  the  court  held  that  the  defendant  might  be  lawfully  con- 
victed of  an  assault  with  intent  to  commit  rape,  upon  the  ground 
that  it  was  a  lower  offense.  In  the  case  of  State  v.  Harper,  7 
Conn.  54,  the  defendant  was  indicted  for  an  assault  with  intent 
to  commit  rape,  and  the  evidence  showed  that  a  rape  was 
actually  committed.  The  defendant  was  found  guilty  as 
charged  in  the  indictment.  In  the  case  of  State  v.  Parmelee, 
9  Conn.  360,  the  court  refer  to  the  case  last  cited  from  the  7th 
Conn,  with  approbation,  saying  that :  "  So,  in  an  indictment 
for  rape,  he  may  be  convicted  of  an  attempt  to  commit  a  rape." 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

In  this  case,  plaintiff  in  error  was  indicted  in  the  Recorder's 
Court  of  Chicago  for  a  rape.  He  interposed  the  plea  of  not 
guilty.  A  trial  was  had,  resulting  in  a  verdict  of  guilty  of  an 
assault  with  intent  to  commit  a  rape,  and  fixing  the  term  of  his 
confinement  in  the  penitentiary  at  one  year.  A  motion  for  a 
new  trial  was  overruled  and  judgment  was  rendered  on  the  ver- 
dict, and  defendant  below  prosecutes  this  writ  of  error  to  reverse 
that  judgment. 

It  is  insisted,  that  plaintiff  in  error  having  been  indicted  for 
a  rape,  he  should,  if  not  guilty  of  that  crime,  have  been  found 
not  guilty  and  acquitted.  That  the  two  offenses  are  separate 
and  distinct  crimes,  neither  embracing  the  other ;  and,  to  con- 
vict of  an  assault  with  intent  to  commit  a  rape,  the  accused 
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should  be  regularly  indicted  and  tried  for  that  specific  crime 
That  the  crime  of  rape  is  not  of  that  class  of  public  offenses 
which  includes  the  crime  of  assault  with  intent  to  commit  a 
rape,  it  not  being  a  crime  of  a  lower  grade. 

The  rule  is  laid  down  by  Mr.  Chitty,  in  his  treatise  on  crimi- 
nal law,  vol.  1,  p.  638,  that,  "  When  the  accusation  includes  an 
offense  of  inferior  degree,  the  jury  may  discharge  the  defendant 
of  the  higher  crime,  and  convict  him  of  the  less  atrocious. 
Thus,  upon  an  indictment  for  burglariously  stealing,  the  prisoner 
may  be  convicted  of  theft,  and  acquitted  of  the  nocturnal  entry ; 
upon  an  indictment  for  murder,  he  may  be  convicted  of  man- 
slaughter ;  on  an  indictment  for  stabbing,  he  may  be  acquitted 
of  the  statutable  offense,  and  found  guilty  of  felonious  homi- 
cide ;  on  an  indictment  for  stealing  privately  from  the  person, 
he  may  be  found  guilty  of  larceny  only;  on  an  indictment  for 
grand,  the  offense  may  be  reduced  to  petit,  larceny ;  robbery 
may  be  softened  into  felonious  theft ;  and  petit  treason  lessened 
to  murder  or  any  description  of  less  atrocious  homicide ;  and, 
on  an  indictment  found  on  a  statute,  the  defendant  may  be 
found  guilty  at  common  law." 

He  again  says  :  "  The  only  exception  to  this  rule  seems  to  be, 
when  the  prisoner,  by  being  originally  indicted  for  a  different 
offense,  would  be  deprived  of  any  advantage  which  he  would 
otherwise  be  entitled  to  claim ;  in  which  the  prosecutor  is  not 
permitted  to  oppress  the  defendant  by  altering  the  mode  of  the 
proceedings.  A  defendant,  therefore,  cannot  be  found  guilty 
of  a  misdemeanor  on  an  indictment  for  felony,  because  he  would 
by  that  means  lose  the  benefit  of  having  a  copy  of  the  indict- 
ment, a  special  jury  and  making  his  full  defense  by  counsel. 
*  *  *  Upon  the  same  principle,  no  one  can  be  convicted  of 
petit  treason  on  an  indictment  for  a  common  murder,  because 
he  would  thereby  lose  the  benefit  of  the  larger  number  of  per- 
emptory challenges ;  but  in  an  indictment  for  the  former  he 
may  be  properly  convicted  of  the  latter,  because  he  thereby 
enjoys  a  higher  benefit,  instead  of  losing  any  privilege  to  which 
he  may  be  entitled." 

It  is  manifest,  that  the  intent  as  well  as  the  assault  are 
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embraced  in  the  crime  of  rape.  If  either  is  wanting,  the 
crime  could  not  be  complete.  And,  from  all  of  the  authorities, 
we  are  satisfied,  that  the  general  rule  is,  that,  where  a  higher 
and  more  atrocious  crime  fully  embraces  all  of  the  ingredients 
of  a  lesser  offense,  and  when  the  evidence  requires  it,  the  jury 
may  convict  of  the  latter.  Where,  to  convict  of  the  higher 
offense,  the  prosecutor  must  prove  every  fact  necessary  to  con- 
stitute the  smaller  offense,  together  with  the  additional  facts 
which  make  it  the  higher  offense,  before  he  can  have  a  convic- 
tion, then  the  jury,  if  the  facts  warrant  it,  may  convict  of  the 
less  offense.  And  no  case  occurs  to  us  which  can  come  more 
fully  in  the  rule  than  does  an  assault  with  intent  to  commit 
rape.  To  constitute  a  rape,  there  is  necessarily  an  assault  with 
the  intent  and  the  perpetration  of  the  act.  In  the  crime  of 
assault,  the  perpetration  of  the  act  is  all  that  distinguishes  Hie 
two  crimes.  A  conviction  of  an  assault  with  intent,  under  an 
indictment  for  a  rape,  does  not  deprive  the  accused  of  a  single 
right  or  benefit,  nor  can  he  be  taken  by  surprise.  In  his  prep- 
aration to  defend  himself  against  the  crime  of  rape,  he  neces- 
sarily prepares  to  defend  against  the  assault  with  intent.  The 
case  at  bar  illustrates  the  rule  as  fully  as  any  other  could  have 
done.  If  the  evidence  is  to  be  credited,  if  not  in  fact  a  rape,  it 
was,  beyond  all  doubt,  an  assault  with  intent  to  commit  a  rape. 
It  is  one  of  those  cases  where  there  can  be  no  doubt  that  the 
smaller  offense  has  been  committed,  and  where  the  jury  may 
ha^  e  been  warranted  in  the  indulgence  of  a  doubt,  whether  the 
larger  and  more  enormous  crime  had  been  committed.' 

Nor  do  we  see  that  any  of  the  exceptions  enumerated  by 
Mr.  Chitty  can  justly  apply  to  this  case.  In  such  a  conviction, 
he  is  not  deprived  of  any  right  enjoyed  on  a  trial  for  an  assault 
with  intent  to  commit  a  rape.  He  enjoyed  the  benefit  of  the 
same  number  of  challenges,  and  of  every  form  and  privilege 
that  he  could  have  claimed  had  he  been  indicted  for  the  offense 
of  which  he  is  convicted. ,  And  whether  or  not  there  is  a  dis- 
tinction in  the  punishment  of  the  two  crimes,  no  one  can  hold 
that  they  are  equally  atrocious. 

In  the  case  of  the  Commonwealth  v.  Cooper,  15  Mass.  187,  it 
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was  held,  that  a  conviction  for  an  assault,  with  intent  to  com- 
mit a  rape,  could  be  sustained,  although  obtained  under  an 
indictment  for  a  rape.  And  in  the  case  of  The  State  v.  Shep- 
hard,  7  Conn.  54,  it  was  held,  that,  under  an  indictment  for  an 
assault  with  intent  to  commit  a  rape,  it  was  sustained  by  proof 
of  a  rape.  This  case  seems  to  go  farther  than  the  general  rule, 
and  it  may  be  questionable  whether  it  does  not  go  too  far  to 
be  sustained  in  its  fullest  extent  by  either  reason  or  authority. 
But  it  sustains  the  rule  contended  for  by  the  prosecution.  Other 
cases  might,  no  doubt,  be  referred  to  illustrating  the  rule.  But 
we  regard  these  sufficient,  as  we  have  no  doubt,  on  principle, 
Biich  a  conviction  may  be  sustained,  and  that  it  fully  accords 
with  the  well  recognized  rules  of  criminal  jurisprudence  of 
Great  Britain  as  well  as  of  this  country.  Cases  may,  no  doubt, 
be  found  which  announce  a  different  rule,  but  we  are  disposed 
to  adhere  to  the  general  rules  and  analogies  of  the  law,  when 
sustained  by  reason  and  authority. 

It  is  likewise  insisted,  that  the  court  below  erred,  in  refusing 
to  give  defendant's  instructions,  which  were  not  presented  to 
the  court  until  the  people's  attorney  was  making  his  closing 
argument  to  the  jury.  It  is  disclosed  by  the  bill  of  exceptions, 
that  there  is  a  rule  of  practice,  adopted  by  the  court  below, 
requiring  both  parties  to  prepare  and  furnish  the  court  with 
such  instructions  as  they  may  desire  to  be  given,  before  either 
counsel  may  commence  the  argument  of  the  case.  That,  in 
this  case,  they  were  not  furnished  in  conformity  with  the  rule, 
but  only  during  the  closing  argument  in  the  case. 

The  dispatch  of  business,  the  rights  of  litigants,  jurors  and 
witnesses,  all  require  that  the  time  of  the  court  shall  not  be 
unnecessarily  consumed  in  the  trial  of  causes,  and,  to  avoid  such 
consequences,  courts  must  be  invested  with  power  to  adopt  all 
reasonable  rules  for  the  practice  of  their  courts.  Ever  since  the 
adoption  of  the  statute  requiring  all  instructions  to  be  reduced 
to  writing  before  they  are  given,  it  is  believed,  that  similar 
rules  have  been  in  force  in  all  of  the  Circuit  Courts  in  the 
State.  They  have  varied  slightly  in  their  requirements,  but 
all  are  designed  to  attain  the  same  end.     The  rule  which  is 
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believed  to  have  most  generally  obtained,  requires  all  instruc- 
tions to  be  furnished  the  court,  by  the  commencement  of  the 
closing  argument.  That,  it  seems  to  us,  is  well  calculated  to 
meet  the  convenience  of  both  parties,  and  the  court,  and 
to  economise  time,  and  can  in  no  way  hinder  or  prevent  the 
attainment  of  a  fair  trial  by  both  parties.  So  far  as  our  obser- 
vation has  extended,  such  a  rule  has  operated  well.  It  gives 
ample  time  after  the  close  of  the  evidence,  and  the  case  fully 
opened  to  the  jury,  for  both  parties  to  prepare  their  instruc- 
tions. And  the  court,  being  thus  apprised  of  the  legal  proposi- 
tions they  have  assumed,  has,  after  the  instructions  are  thus 
presented,  usually,  ample  time  for  their  examination,  and  to 
determine  upon  their  correctness.  It  is  essential  that  the  court 
shall  exercise  such  power,  through  reasonable  and  proper  rules, 
as  shall  enable  him  to  dispatch  business  at  least  so  fast  as  the 
proper  administration  of  justice  may  require. 

In  this  case,  without  determining  whether  the  rule  undci 
consideration  is  reasonable,  it  is  sufficient  to  say,  that  the 
instructions  were  not  embodied  in  the  bill  of  exceptions,  and 
form  no  part  of  the  record.  For  aught  that  appears,  and  such  is 
the  presumption,  they  were  properly  refused.  Until  they  are 
brought  before  this  court,  we  cannot  know  but  it  would  have 
been  error  for  the  court  to  have  given  them,  independent  of 
the  rule.  If  the  rule  were  to  be  disregarded,  still  it  must 
appear  that  the  instructions  were  proper  before  we  could  say 
they  should  have  been  given. 

No  error  is  perceived  in  this  record,  and  the  judgment  of  the 
court  below  must  be  affirmed. 

Judgment  affirmed. 
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Joseph  P.  King 
v. 

Jeduthan  Mason. 

1.  Assumpsit — when  it  will  lie.  The  title  to  real  estate  cannot  be  tried  in 
an  action  of  assumpsit. 

2.  So,  where  a  person  is  in  the  adverse  possession  of  real  estate,  by  his 
tenants,  and  has  collected  rents  therefor,  such  rents  cannot  be  recovered  from 
Ihe  person  so  collecting  them,  by  another,  under  claim  of  title  to  the  premises, 
In  this  form  of  action. 

3.  Contracts  —  must  be  enforced  with  all  their  terms  and  conditions.  A 
party  cannot  repudiate  a  contract  or  compromise  so  far  as  its  terms  are  unfavor- 
able to  him,  and  claim  the  benefit  of  the  residue. 

4.  So,  where  a  purchaser  of  land  died,  leaving  two  children,  and  by  arrange- 
ment between  them  the  land  was  conveyed  to  one  under  an  agreement  that 
the  other  should  remain  in  possession  until  he  received  a  certain  sum  that  was 
due  him  in  respect  to  the  property,  the  one  taking  the  deed  takes  it  under  the 
arrangement,  and  subject  to  all  its  terms  and  conditions,  and  cannot  recover 
irom  the  other  party  any  rents  he  received  for  the  premises,  until  the  latter  is 
re-imbursed  the  amount  agreed  upon. 

Appeal  from  the  Circuit  Court  of  Kendall  county ;  the  Hon. 
Madison  E.  Holltster,  Judge,  presiding. 

This  was  an  action  of  assumpsit  commenced  in  the  Court  of 
Common  Pleas  of  the  city  of  Aurora  by  Jeduthan  Mason  against 
Joseph  P.  King.  The  cause  was  removed,  on  change  of  venue, 
into  the  Circuit  Court,  where  a  trial  resulted  in  a  verdict  and 
judgment  for  the  plaintiff.  The  defendant  brings  the  cause 
to  this  court  by  appeal. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Mr.  L.  R.  Wagner,  for  the  appellant. 

Messrs.  Metzner  &  Wheaton,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  for  money  had  and  received,  brought  by 
Mason  against  King  to  recover  certain  rents  received  by  King 
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and  alleged  by  Mason  to  belong  to  himself  in  right  of  his  wife, 
who  was  a  sister  of  King.  The  premises  from  which  the  rent 
accrued  seem  to  have  belonged  to  one  Hall,  and  to  have  been 
bought  from  him  by  the  father  of  King  and  Mrs.  Mason. 
After  his  death  a  deed  was  made  by  Hall  to  Mrs.  Mason,  under 
an  arrangement  bet-ween  her  and  King,  by  which  the  latter 
was  to  retain  possession  of  the  house  until  he  had  received  five 
or  six  hundred  dollars  due  to  him.  It  appears  that  the  father 
and  son  worked  together  before  the  death  of  the  former,  who 
was,  in  the  language  of  one  of  the  witnesses,  "  under  a  cloud," 
and  the  son  worked  with  the  father  in  building  the  house  which 
paid  the  rent  in  controversy.  One  of  the  witnesses  swears  the 
house  was  built  by  defendant. 

Admitting  that  the  deed  from  Hall  to  Mrs.  Mason  vested 
the  legal  title  in  her,  of  which,  however,  there  is  no  evidence, 
there  is  no  proof  whatever  that  the  appellant  acted  as  agent  for 
Mrs.  Mason  in  collecting  the  rents,  or  that  he  collected  them,  in 
any  sense,  for  her.  On  the  contrary,  it  appears  that  he  had 
possession  of  the  house,  as  landlord,  from  the  time  it  was  built, 
that  he  collected  the  rents  in  his  own  right,  and  never  acknowl- 
edged any  title  in  Mrs.  Mason.  Giving,  then,  the  evidence  its 
most  favorable  construction  as  to  the  claim  of  the  plaintiff,  and 
it  is  still  clear  that  he  cannot  make  the  defendant  liable  until 
it  is  shown  that  the  latter  has  received  the  amount  which  was 
to  be  allowed  him,  before  his  sister,  Mrs.  Mason,  should  come 
into  the  enjoyment  of  the  rents.  There  is  some  controversy 
whether  this  arrangement  was  made  before  or  after  the  mar- 
riage of  Mrs.  Mason  to  plaintiff,  and,  if  after,  it  is  insisted  her 
husband  was  no  party  to  it.  But  it  matters  not,  as  it  was 
under  that  arrangement  that  Mrs.  Mason  received  her  deed  for 
the  property,  and,  if  the  plaintiff  claims  any  thing  under  that 
arrangement,  he  must  take  it  with  all  its  terms  and  conditions. 
A  party  cannot  repudiate  a  contract  or  compromise,  so  far  as 
its  terms  are  unfavorable  to  him,  and  claim  the  benefit  of  the 
residue. 

If  we  lay  out  of  the  case  the  evidence  of  this  arrangement 
between  Mrs.  Mason  and  King,  then  the  proof  merely  shows 
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an  adverse  holding,  as  landlord,  by  King,  without  any  privity 
between  him  and  the  plaintiff,  and  without  any  recognition  by 
him  of  any  right  or  interest  on  the  part  of  the  plaintiff  or  his 
wife  from  the  time  the  house  was  erected.  If  this  was  the  case, 
then  the  rents  cannot  be  recovered  in  this  form  of  action.  The 
title  to  real  estate  cannot  be  tried  in  an  action  of  assumpsit. 
Dudding  v.  Hill,  15  111.  61;  McNair  v.  Swartz,  16  id.  24; 
Greenup  v.  Vernon,  id.  26.  The  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed* 


Samuel  K.  Casey  et  al. 

v. 
Benjamin  F.  Carver  et  ah 

1.  Partnership  —  application  of  partnership  funds  to  the  payment  of  a 
partner's  individual  debts.  One  of  several  partners  has  no  power  to  allow  an 
individual  indebtedness  of  his  own  as  a  credit  on  indebtedness  of  his  creditor 
to  the  firm,  without  the  assent  of  the  other  partners  ;  and,  if  he  does  so,  they 
will  not  be  bound  thereby  unless  they  subsequently  ratify  the  credit. 

2.  Same  —  how  the  assent  of  the  other  partners  may  be  shown  —  and  what 
will  amount  to  a  ratification.  Such  assent  of  the  other  partners  may  be  proved 
by  positive  or  circumstantial  evidence ;  but  their  assent  or  ratification  cannot 
be  inferred  simply  from  the  fact  that  the  partner  owing  the  money  agreed  to 
allow  the  credit.  Should  it  appear  that  the  other  partners  knew  of  such  a 
settlement,  or  knew  or  had  reason  to  suppose  the  creditor  relied  upon  it,  they 
would  not  be  permitted  to  repudiate  it,  unless  they  had  given  notice,  at  the 
earliest  practicable  period  after  it  had  come  to  their  knowledge,  that  they 
would  not  sanction  the  arrangement. 

3.  Interest  —  when  recoverable.  In  an  action  by  a  bank  to  recover  the 
balance  of  an  account  for  money  paid  out  upon  the  checks  of  the  defendant, 
where  an  account  thereof  was  rendered  with  the  balance  struck,  such  pre- 
sentation of  the  account  amounts  to  a  demand  of  payment,  and,  the  account 
being  for  money  alone,  the  plaintiff  may  recover  interest,  although  there  was 
no  contract  to  pay  interest,  and  no  custom  or  usage  of  the  parties  requiring  it. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon.  £. 
S.  Williams,  Judge,  presiding. 
15  —  42d  III. 
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This  was  an  action  of  assumpsit  brought  in  the  court  below 
by  B.  F.  Carver  &  Co.  against  Sanger  &  Casey. 

A  trial  resulted  in  a  finding  and  judgment  in  favor  of  the 
plaintiffs  for  $1,639.55.  The  cause  is  brought  to  this  court  by 
the  defendants,  by  appeal. 

The  facts  of  the  case,  so  far  as  they  affect  the  questions  pre- 
sented, are  set  forth  in  the  opinion  of  the  court. 

The  action  was  to  recover  the  balance  of  a  bank  account 
alleged  to  be  owing  by  the  defendants  to  the  plaintiffs,  which 
the  defendants  claim  has  been  settled  by  an  allowance  to  them 
of  certain  credits,  on  a  settlement  with  one  of  the  plaintiffs, 
but  the  fact  is  found,  that  those  credits  consisted  of  items  of 
indebtedness  due  from  the  partner  with  whom  the  settlement 
was  made,  in  his  individual  capacity  to  the  defendants,  which 
were  allowed  without  the  knowledge  or  consent  of  the  other 
partners  composing  the  firm  of  the  plaintiffs,  and  this  fact  is 
relied  upon  by  the  plaintiffs  as  a  sufficient  answer  to  the  de- 
fense thus  interposed. 

Messrs.  Soammon,  McCagg  &  Fuller,  for  the  appellants. 

The  question  of  law,  arising  upon  the  testimony  in  this 
case,  is,  whether,  if  any  payment  was  made  by  the  defendants 
below  to  the  member  of  the  plaintiffs'  firm  with  whom  the  set 
tlement  was  made,  of  their  indebtedness  to  his  firm,  in  fraud 
of  his  copartners'  rights,  they  can  at  law,  when  he  is  necessa- 
rily joined  with  them  as  a  co-plaintiff,  rescind  his  acts  and 
recover  of  the  defendants  the  debt  which  they  once  paid  to  one 
of  the  plaintiffs  on  the  record. 

We  insist,  that,  at  law,  the  partners  cannot  repudiate  the  act 
of  a  copartner  in  paying  his  private  debts  with  the  credits  or 
property  of  the  firm.  Homer  et  al.  v.  Wood  et  al.,  11  Cush.  62; 
Jones  et  al.  v.  Yates  et  al.,  17  Eng.  Com.  Law,  436 ;  Wallace 
et  al.  v.  Kelsall,  7  Mees.  &  Wels.  263  ;  Greeley  et  al.  v.  Wyette 
et  al.,  10  K  H.  15  ;  Richmond  v.  Reapy,  1  Starkie  N.  P.  22 ; 
Gordon  et  al.  v.  Ellis  et  al.,  7  Man.  and  Grang.  607 ;  Jacaud  et 
al.  v.  French  et  al,  12  East,  317 ;  Collyer  on  Part.  §  643  and 
notes ;  Story  on  Part.  §  238  and  notes. 
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But,  even  though  the  partner  did  apply  partnership  funds  to 
the  discharge  of  his  individual  indebtedness,  yet,  as  there  was 
nothing  in  the  transaction  to  put  the  defendants  upon  inquiry, 
they  ought  not  to  suffer  from  his  fraud  toward  his  partners, 
and  they  should  look  to  him  for  redress,  and  not  to  the  defend- 
ants. The  uniform  current  of  authority  is  to  the  effect,  that, 
where  there  is  no  fraud  on  the  part  of  the  individual  creditors, 
the  assent  of  the  partners  will  be  inferred  from  circumstances, 
and  that  it  is  not  necessary  to  prove  their  express  assent  to  the 
act  of  their  partner.  Gansevoort  v.  Williams  et  al.,  14  111. 
134;  Ridley  et  al.  v.  Taylor,  13  East,  175;  Cobin  et  al,  v. 
MeChesney,  26  111.  231;  Blinn  et  al.  v.  Evans,  24  id.  317; 
Reynolds  v.  Kenyon,  43  Barb.  585. 

Messrs.  Hotne  &  Horton,  for  the  appellees. 

The  act  of  a  partner,  in  applying  the  partnership  funds  to 
the  payment  of  his  individual  indebtedness,  may  be  repudiated 
by  the  other  partners  in  a  suit  at  law,  in  which  all  the  partners 
must  join.  Everingham  v.  Ensworth,  7  Wend.  327 ;  Crane  v. 
Caldwell,  5  Cow.  493 ;  Breverel  v.  Springfield,  15  Ala.  273 
Warder  v.  Newdegate,  11  B.  Mori.  174. 

Upon  the  general  question,  that  one  partner  of  a  firm  cannot 
appropriate  the  partnership  funds,  property,  securities  or 
credits,  to  the  payment  of  his  private  debt,  the  following  cases 
are  in  point :  Minor  v.  McGraw,  11  Sme.  &  Mar.  322  ;  Purdy  v. 
Powers,  6  Barr.  492 ;  Rogers  v.  Bato/ielor,  12  Peters,  221  ; 
Leonard  v.  Winslow,  2  Grant's  Cases,  139  ;  id.  297  ;  Venable  v. 
Leach,  2  Head  (Tenn.)  32  ;  Herm  v.  McCaughan,  32  Miss. 
17 ;  Selden  v.  Bank  of  Commerce,  3  Minn.  166. 

The  doctrine  laid  down  in  the  case  of  Brewster  v.  Mott,  4 
Scam.  378,  is  decisive  of  this  case. 

In  the  case  of  Leverson  v.  Lane,  106  Eng.  Com.  Law,  278, 
decided  in  1862,  it  is  held  :  "  One  who  takes  from  a  member  of 
a  trading  firm  in  satisfaction  of  his  separate  debt  a  negotiable 
security  in  the  name  of  thj  partnership,  is  bound  to  show  that 
it  was  accepted  or  indorsed  with  the  concurrence  of  the  othe- 
partners." 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  brought  by  Benjamin  F. 
Carver,  Codington  Billings  and  Courtland  G.  Babcock,  for  the 
use  of  Billings,  in  the  Circuit  Court  of  Cook  county,  against 
Samuel  K.  Casey  and  Lorenzo  P.  Sanger.  The  declaration 
contained  the  usual  common  counts.  It  appears,  that  the  action 
was  brought  to  recover  a  balance  claimed  to  be  due  on  a  bank- 
er's account  from  appellants  to  appellees.  It  was  claimed  by 
the  defense,  on  the  trial  below,  that  they  had  fully  settled  and 
paid  the  account, —  that  the  settlement  had  been  made  by  Car- 
ver, one  of  the  partners ;  and  the  evidence  seems  to  sustain  the 
assertion.  But,  on  the  other  hand,  it  is  claimed  that  Carver 
allowed  appellants  credit  for  sums  of  money  which  he  individu- 
ally owed  them,  and  that  the  credits  were  not  allowed  by  the 
other  partners,  and  that  they  never  ratified  or  assented  to  the 
settlement, —  that  the  items  of  Carver's  individual  indebtedness 
composed  a  large  portion  of  the  credits  thus  allowed  them. 

It  appears  from  the  evidence,  after  a  careful  examination, 
that  Carver  and  appellants'  book-keeper  examined  the  accounts, 
and  the  former  agreed  to  allow  appellants  certain  credits,  which 
they  claimed  against  the  firm  of  appellees ;  but  the  credits  were 
never  given.  In  this  respect  this  case  differs  from  the  Marine 
Company  of  Chicago  v.  Carver,  tried  at  the  present  term, 
(ante,  12),  as  in  that  case  the  credits  were  entered,  and  the  pre- 
sumption raised  that  the  other  partners  had  ratified  their  entry. 
And  there  is  no  evidence  that  the  other  partners  were  aware 
that  appellants  even  claimed  such  credits,  and,  not  having  been 
entered  upon  the  books  of  appellees'  firm,  they  were  not  charge- 
able with  notice,  and  no  ratification  can  be  inferred,  if  they 
were  for  Carver's  individual  indebtedness. 

We  think  the  evidence  warrants  the  conclusion  that  the 
demand  claimed  by  appellants  was  not  against  appellees  but 
against  Carver.  If  such  was  the  fact,  Carver  had  no  power  to 
allow  it  as  a  credit  on  indebtedness  due  to  his  firm  without  the 
assent  of  his  partners,  and  if  he  did  do  so  they  would  not  be 
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bound,  unless  they  subsequently  ratified  the  credit.  Such 
assent  might  be  proved  by  positive  or  circumstantial  evidence 
But  such  assent  or  ratification  could  not  be  inferred,  simply 
from  the  fact  that  Carver  agreed  to  allow  the  amount.  Had  it 
appeared  that  his  partners  knew  of  the  settlement,  or  knew  or 
had  reason  to  suppose  that  appellants  were  relying  upon  it, 
they  could  not  be  heard  to  repudiate  the  settlement  unless  they 
had  given  notice,  that  it  did  not  receive  their  sanction,  at  the 
earliest  practicable  period,  after  they  learned  the  facts.  To 
permit  them,  after  acquiescing  in  the  settlement  for  any  great 
length  of  time  after  having  notice,  to  repudiate  it,  would  be  a 
fraud  on  the  creditor  of  the  individual  partner. 

The  whole  of  appellees'  account,  except  two  or  three  items, 
was  proved  by  checks  drawn  on  them  by  appellants,  and  there 
seems  to  be  no  question  that  they  received  the  money.  And 
as  to  these  items,  they  were  embraced  in  the  account  rendered 
to  appellants,  and  while  objecting  to  other  items,  no  excep- 
tions were  taken  to  these.  And  they  seem  to  have  been  allowed 
in  the  settlement  with  Carver.  From  this  evidence,  the  court 
was  warranted  in  allowing  them  in  the  judgment  which  was 
rendered. 

We  also  think  the  evidence  shows  that  the  credits  claimed 
by  appellants,  and  in  dispute,  was  the  individual  indebtedness 
of  Carver.  Appellant's  clerk  says  he  kept  Carver's  account,  in 
the  account  of  appellees  with  appellants,  and  that  Carver 
telegraphed,  asking  why  appellants  did  not  draw  on  him  and 
not  on  his  firm.  And,  we  think,  that  it  is  manifest  that  he 
owed  and  is  still  owing  appellants,  and  that  it  was  this  indebt- 
edness that  was  to  have  been  credited  on  appellants'  account 
when  the  settlement  was  made.  At  any  rate,  the  evidence 
does  not  seem  to  require  that  the  finding  should  be  disturbed. 

It  is  urged,  that  the  court  erred  in  allowing  interest  on  the 
account.  It  is  true,  that  no  contract  to  pay  interest  was  proved, 
or  any  custom  or  usage  of  the  parties  requiring  it,  but  the 
account  was  presented  with  the  balance  struck,  which  amounted 
to  a  demand  of  payment.  Still,  if  that  were  not  so,  it  was  for 
money  lent.     It  is  true,  that  it  is  in  the  shape  of  an  account 
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but  it  was  for  money  alone,  and  this  entitled  appellees  to 
recover  interest. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


William  0.  Heacock  et  al. 

v- 
John  M.  Durand  et  al. 


1.  Assignment  for  the  benefit  of  creditors — when  fraudulent.  A 
clause  in  a  voluntary  assignment  for  the  benefit  of  creditors,  which  authorizes 
the  assignee  to  retain  out  of  the  trust  fund  "  a  reasonable  and  lawful  compen- 
sation for  his  services  as  the  lawyer,  attorney,  solicitor  and  counsel  in  the 
premises,"  is  fraudulent  in  its  character  and  will  vitiate  the  assignment.  The 
assignee  cannot  hold  the  two-fold  character  of  assignee  and  attorney  in  such 


2.  Creditors'  bill  —  whether  there  must  be  a  judgment  and  execution 
thereon.  Before  a  creditor  can  sustain  a  bill  to  set  aside  an  assignment  by  his 
debtor,  alleged  to  be  fraudulent,  he  must  obtain  judgment  and  sue  out  an 
execution  which  must  be  returned  nulla  bona.* 

3.  Amendment  of  bill  in  chancery  —  when  discretionary.  Permitting  a  bill 
in  chancery  to  be  amended  by  striking  out  the  names  of  a  part  of  the  com- 
plainants, after  demurrer  sustained  to  the  bill,  is  wholly  a  matter  of  discretion 
in  the  court  below. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon.  John 
M.  Wilson,  Chief  Justice,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Messrs.  Garrison  &  Blanchard,  for  the  appellants. 

A  clause  in  a  voluntary  assignment  by  a  debtor  for  the 
benefit  of  creditors,  which  provides  that  the  assignee  may  retain 
out  of  the  trust  fund  compensation  as  attorney  and  counsel  in 
the  premises,  does  not  vitiate  the  assignment.  Meaoham  v. 

*  For  exceptions  to  this  rule,  see  Steere  et  al.  v.  Hoagland  et  al.,  39  Hi.  264. 
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Stemes  et  al.,  9  Paige,  399  ;  Whitney  v.  Krows,  11  Barr,  199  ; 
Sachett  v.  Mansfield,  26  111.  21 ;  Kellogg  v.  Slauson,  1  Kernan, 
302. 

Mr.  H.  M.  Chase,  for  the  appellees,  among  numerous  au- 
thorities on  the  general  question  as  to  what  such  an  assignment 
may  properly  contain,  cited  Nichols  v.  McEwen,  IT  N.  Y.  22, 
in  which  it  is  held  that  a  clause,  such  as  is  mentioned  above, 
renders  the  assignment  fraudulent  and  void. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  the  appellees  against 
the  appellants,  for  the  purpose  of  setting  aside,  as  fraudulent, 
a  voluntary  assignment  made  by  the  appellants,  for  the  benefit 
of  their  creditors,  some  of  whom  were  preferred.  The  court 
below  held  the  assignment  fraudulent,  and  made  a  decree  set- 
ting it  aside  and  appointing  a  receiver.  The  assignment  con- 
tained a  clause  authorizing  the  assignee  u  first  to  pay  and  dis- 
burse all  the  just  and  reasonable  costs,  charges  and  expenses 
and  commissions  attending  the  due  execution  of  these  presents, 
and  the  carrying  into  effect  the  trusts  herein  created,  together 
with  a  reasonable  and  lawful  compensation  or  commission  for 
his  own  services,  both  as  assignee  as  aforesaid,  and  as  the  law- 
yer, attorney,  solicitor  and  counsel  in  the  premises."  It  is  urged 
that  this  clause,  authorizing  the  assignee  to  pay  to  himself,  as 
attorney  and  counsel,  such  fees  for  his  professional  services  as 
he  should  deem  reasonable  and  lawful,  tends  to  defraud  the 
creditors  and  vitiates  the  assignment.  The  right  of  the  assignee 
to  retain  reasonable  commissions  for  the  moneys  he  may  collect 
and  disburse  cannot  be  questioned.  That  is  a  right  conceded 
by  the  law  in  nearly  all  cases  of  trust.  But,  where  the  assignee 
is  also  an  attorney,  the  attempt  by  the  assignor  to  give  him 
the  power  to  pay  to  himself,  as  professional  fees,  such  sums  as 
he  may  deem  proper  for  what  he  may  choose  to  call  professional 
services,  tends  so  directly  to  the  impairing  of  the  fund  and  the 
injury  of  creditors,  that  it  is  impossible  to  offer  a  valid  reason 
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in  its  support.  Such  a  provision  places  the  assignee  in  two 
inconsistent  positions  which  he  ought  not  to  be  permitted  to 
occupy,  for  the  same  reason  that  a  trustee  ought  not  to  be  per- 
mitted to  purchase  at  his  own  sale.  If  a  third  person  were  to 
be  employed  as  counsel,  the  assignee  wrould  probably  proceed 
to  close  up  the  assignment  with  as  little  litigation  as  possible. 
But,  where  the  assignee  is  to  pay  fees  to  himself  as  counsel,  a 
direct  pecuniary  inducement  is  offered  to  him  to  engage  in 
useless  litigation,  and  thereby  impair  the  fund  and  delay  the 
final  settlement  of  the  assignment.  Not  only  that,  but  the 
assignee  is  placed  under  a  constant  temptation  to  consult  him- 
self in  his  capacity  of  attorney  in  the  transaction  of  every  piece 
of  business  connected  with  the  trust.  As  assignee,  he  is  a 
simple  layman,  and  may  not  know  the  law,  and  he  therefore 
constantly  turns  from  himself  as  assignee  to  himself  as  attorney, 
and  takes  advice,  and  whenever  he  does  so,  he  charges  the  fund 
a  fee.  Under  this  operation,  its  waste  would  probably  be  rapid. 
And  it  would  not  be  easy  to  correct  the  evil  by  having  his  account 
restated  in  a  court  of  chancery,  as  it  would  be  very  difficult  to  say 
how  far  his  services  had  been  rendered  as  assignee,  and  how  far 
he  had,  in  good  faith,  and  from  necessity,  acted  as  attorney. 
In  these  remarks,  we  have  no  personal  reference  to  the  assignee 
in  the  present  instance.  He  is  an  attorney  of  this  court  in 
good  standing,  and  we  do  not  suppose  his  conduct  as  assignee 
would  have  been  other  than  just  and  fair.  But  it  cannot  be 
permitted  to  a  failing  debtor  to  confide  a  power  of  this  charac- 
ter to  an  assignee,  who  is  a  person  of  his  own  selection,  and 
thereby  tempt  him  to  constant  infidelity  to  his  trust.  Instru- 
ments of  this  character  are  often  made  the  means  of  fraud,  and 
are  not  regarded  in  the  courts  with  special  favor. 

This  identical  question  was  before  the  Court  of  Appeals  of 
New  York,  in  the  case  of  Nichols  v.  McEwen,  17  N.  Y.  22,  and 
the  court  held  that  such  a  clause  was  fraudulent  in  its  character 
and  would  vitiate  the  assignment.  Bosworth,  J.,  in  giving 
his  opinion,  says,  that  to  sanction  such  a  clause  "  would  estab- 
lish a  practice  pregnant  in  many  cases  with  the  most  mischiev 
ous  consequences."     Dknio,  J.,  says,  an  insolvent  debtor  has 
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"  no  right  to  create  such  an  expensive  agency  for  the  conver- 
sion of  his  property  into  money,  and  distributing  it  among  his 
creditors.  Besides  being  wrong  in  principle,  it  is  calculated  to 
lead  to  obvious  abuses." 

In  the  case  of  Campbell  v.  Woolworth,  24  N.  Y.  305,  the  ques- 
tion was  before  the  same  court  as  to  whether  a  clause  giving 
the  assignee  a  just  and  reasonable  compensation  for  labor,  time 
and  services  would  avoid  the  assignment,  and  it  was  held  it 
would  not,  as  that  meant  merely  legal  commissions,  and  the 
court,  referring  to  the  foregoing  case,  point  out  the  difference 
between  commissions  and  counsel  fees. 

It  is  also  urged  by  the  plaintiff  in  error  that  the  court  below 
erred  in  permitting  the  bill  to  be  amended  by  striking  out  the 
names  of  a  part  of  the  complainants  after  having  sustained  a 
demurrer  to  the  original  bill.  This  was  wholly  a  matter  of 
discretion  with  the  Superior  Court. 

It  is  also  urged  by  plaintiffs  in  error  that  the  record  does  not 
show  an  execution  issued  on  the  judgment  in  favor  of  com- 
plainants and  returned  nulla  bona.  This  is  true.  The  cause 
was  set  for  hearing  on  bill  and  answer.  The  answer  admits 
the  judgment  but  denies  all  knowledge  of  the  execution.  It 
was  incumbent  on  the  complainants  to  prove  what  was  not 
admitted.  Nelson  v.  Pinegar,  30  111.  473 ;  Dooley  v.  Stipp,  26 
id.  89.  Before  complainant  can  sustain  a  bill  of  this  character 
he  must  obtain  judgment,  and  sue  out  an  execution  which  must 
be  returned  nulla  bona.     Manchester  v.  McKee,  4  Gilm.  511. 

The  decree  recites  the  execution  as  admitted  by  the  answer ; 
but  this  is  an  error,  as  appears  by  reference  to  the  answer  in  the 
record.  For  this  defect  in  the  proof,  we  must  reverse  the 
decree  and  remand  the  cause. 
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William  Evans 

v. 

Ralph  Hanson  et  al. 

1.  Partnership  —  'payment  of  money  by  an  incoming  partner  —  to  whom  it 
belongs.  Two  persons,  being  engaged  in  the  produce  and  commission  business, 
as  partners,  received  another  into  the  firm,  who  paid  a  sum  of  money  for  the 
purpose  indicated  in  the  following  receipt,  given  him  by  the  two  original 
members  of  the  firm : 

"  Received  of  William  Evans,  two  thousand  dollars,  for  and  in  consideration 
of  one-half  interest  in  one  safe,  two  desks,  two  pair  of  scales,  one  stove  and 
pipe  ;  also  the  undivided  half  of  our  trade  and  good  will,  and  the  benefit  accru- 
ing therefrom  ;  also  one-half  of  the  contract  of  potatoes  for  future  delivery,  and 
the  benefits  of  the  same  as  per  contract  of  copartnership,  made  this  date 
between  Hanson,  Evans  and  Moore." 

Held,  the  money  thus  paid  belonged  to  the  two  original  partners,  and,  being 
placed  to  their  credit  on  the  books  of  the  new  firm,  was  properly  allowed  to 
them  on  a  settlement  of  its  affairs. 

2.  Same — articles  of  partnership  must  govern  the  rights  of  the  parties. 
Where  persons,  entering  into  partnership,  enter  into  a  written  agreement  in 
respect  thereto,  all  anterior  negotiations  and  propositions,  as  well  as  guaran- 
ties, if  made,  are  merged  in  the  articles  of  partnership,  and  such  other  instru 
ments  as  the  parties  may  execute  concerning  the  same. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hod.  John 
M.  Wilson,  Chief  Justice,  presiding. 

The  opinion  states  the  case. 

Messrs.  Arrington  &  Dent,  and  E.  S.  Holbrook,  for  the 
appellant. 

Mr.  George  Scoville,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  chancery,  filed  by  Ralph  Hanson  and  John 
M.  Moore,  in  the  Superior  Court  of  Chicago,  against  William 
Evans,  for  the  settlement  of  a  partnership  account.  The  bill 
alleges,  that,  on  the  first  day  of  May,  1865,  appellees  entered 
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into  copartnership  with  appellant  in  a  general  produce  and 
commission  business  in  the  city  of  Chicago,  under  the  firm 
name  of  Hanson,  Evans  and  Moore.  That  the  articles  of  part- 
nership required  the  capital  stock  to  be  $25,000,  one-half  of 
which  was  to  be  furnished  by  Hanson  and  Moore,  and  the 
other  half  by  Evans,  and  the  profits  and  losses  were  to  be 
borne,  one-half  by  Hanson  &  Moore,  and  the  other  half  by 
Evans.  The  latter  was  to  employ  his  brother,  who,  as  agent 
of  the  firm,  was  to  devote  his  time  and  skill  to  the  business  of 
the  firm.  Hanson  &  Moore  were  not  to  withdraw  more  than 
$165,  each,  per  month,  nor  Evans  more  than  $300,  unless  it 
should  be  by  consent.  The  time  of  all  the  parties  was  to  be 
devoted  to  the  business  of  the  firm,  and  they  were  not  to 
engage  in  any  other  regular  business ;  and  the  partnership  to 
continue  during  a  good  understanding  of  the  parties. 

It  appears  that  all  of  the  capital  stock  was  not  contributed. 
Hanson  &  Moore  put  in  $836.92  in  money ;  two  thousand 
dollars  paid  to  them  to  become  a  partner  and  for  an  inter- 
est in  contracts  for  produce,  and  for  the  good  will  of  the  firm 
of  Hanson  &-Moore;  some  potatoes  and  beans  and  other  arti- 
cles, which  in  all  made  an  aggregate  of  $10,850.34.  They  had 
drawn  out,  up  to  the  time  of  the  dissolution,  $580.35.  Evans 
paid  in  $10,235.08,  and  had  drawn  out,  up  to  the  time  of  the 
dissolution,  $274.13.  It  also  appears,  that,  when  he  determined 
to  withdraw  from  the  firm,  he  drew  out  in  money  $11,260,  and 
a  note  payable  to  the  firm  on  one  May  bin,  on  which  there  was 
a  balance  of  $761.14,  making  a  total  of  $12,295.19,  drawn  from 
the  firm  by  him. 

Hanson  &  Moore,  having  the  property  of  the  firm  left  in 
their  hands,  proceeded  to  convert  it  into  money  by  sale.  And 
from  this  source  they  seem  to  have  received  $5,734.30,  making 
the  total  amount  received  by  them  $6,314.65.  They  also 
claimed,  for  expenses  and  their  time  in  closing  the  business  of 
the  firm  after  Evans  withdrew,  $422.12;  also  interest  on  che 
excess  in  the  hands  of  Evans  over  and  above  his  share,  $97.42. 
Also  one-half  the  rent  of  the  store  in  closing  out,  $128.33,  and 
for  clerk  hire  and  labor  for  the  same  purpose,  $165.     It  likewise 
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appears  that  Evans  paid  a  clerk,  after  the  dissolution  of  the 
firm,  for  examining  the  firm  books  and  correcting  them,  $250. 

On  the  hearing  the  court  below  decreed,  that  the  account  be 
taker  and  stated.  And  on  the  hearing,  on  the  bill,  answer, 
replication  and  proofs,  the  court  below  found  that  Evans  had 
overdrawn  the  sum  he  was  entitled  to  receive  on  a  distribution 
of  the  assets  of  the  firm,  and  decreed  that  he  should  pay  to  each 
of  the  other  members,  the  sum  of  $1,683.27,  less  $62.50  each, 
being  one-half  of  the  sum  paid  the  clerk  for  correcting  the 
books.  Evans  brings  the  case  to  this  court  by  appeal,  and  asks 
a  reversal  of  the  decree. 

It  is  insisted,  that  the  court  erred  in  treating  the  two  thou- 
sand dollars  paid  by  appellant  to  appellees  at  the  time  he  was 
admitted  as  a  member  of  the  firm,  as  belonging  to  them ;  but 
it  is  urged  that  it  should  have  been  allowed  to  appellaut.  The 
purpose  of  its  payment  will  appear  by  a  receipt,  which  was 
given  by  appellants  to  him  when  he  paid  the  money.  And  it 
is  this : 

"  Received  of  William  Evans,  Chicago,  May  1st,  1865,  two 

thousand  dollars  ($2,000),  for  and  in  consideration  of  one-half 

interest  in  one  safe,  two  desks,  two  pair  of  scales,  one  stove  and 

pipe ;  also  the  undivided  half  of  our  trade  and  good  will,  and 

the  benefit  accruing  therefrom  ;  also  one-half  of  the  contract  of 

potatoes  for  future  delivery,  and  the  benefits  of  the  same  as  per 

contract  of  copartnership,   made  this  date  between  Hanson, 

Evans  &  Moore. 

"K.  HANSON  &  CO." 

From  the  terms  of  this  receipt  there  would  seem  to  be  no 
doubt,  that  the  money  paid  was  intended  by  all  parties  to,  and 
did,  become  the  property  of  appellees.  It  will  bear  no  other 
reasonable  construction.  We  should  have  to  do  violence  to  the 
language,  to  hold  that  it  was  intended,  or  any  part  of  it,  to 
remain  the  property  of  Evans.  And,  as  a  further  evidence  that 
such  was  the  intention  of  all  parties,  it  was  credited  in  equal 
amounts  to  the  stock  account  of  appellees,  and  we  hear  of  no 
objection  having  ever  been  made  by  appellant  to  the  credit. 
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Unless  there  are  other  circumstances  in  the  case  which  over- 
come this  evidence,  it  was  properly  regarded  as  the  money  of 
appellees  in  stating  the  account. 

It  is  however  urged,  that  appellees  guarantied  that  the 
profits  on  potatoes  should  amount  to  as  much  as  he  paid  for 
the  interest  in  the  good  will  of  the  firm.  Even  if  such  a  guar- 
anty had  been  given,  the  evidence  of  Kimball,  the  book-keeper, 
shows  that  there  was  made  a  profit  of  about  $2,500  on  potatoes 
on  hand,  and  those  contracted  for  when  the  receipt  was  given. 
And,  so  far  as  we  can  see,  there  is  no  evidence  in  this  record 
which  contradicts  this  statement.  It  is  true,  that,  when  all  of 
the  property  of  the  firm  is  reduced  to  money,  there  appears  to 
have  been  a  loss  on  the  business  of  the  firm.  This  may  have 
accrued  from  the  expenses  of  the  firm  and  losses  in  closing  out 
the  property,  when  sold  at  auction.  But  it  is  not  pretended 
that  appellees  guaranteed  such  profits  in  the  articles  of  partner- 
ship or  in  the  receipt.  If  such  conversation  did  occur,  it  was 
before  the  writings  were  executed.  They  must  be  regarded  as 
fully  stating  the  terms  and  conditions  upon  which  the  partner- 
ship was  formed.  All  anterior  negotiations  and  propositions, 
as  well  as  guaranties,  if  made,  were  merged  in  the  articles  of 
partnership  and  this  receipt. 

There  is  no  testimony  that  appellee  did  not  honestly  believe 
that  such  profits  would  be  made.  We  see  no  evidence  that 
inclines  us  to  believe  the  representations  were  made  with  the 
intention  to  deceive.  And  it  would  seem  that  their  expecta- 
tions were  realized,  if  Kimball  may  be  credited  in  his  testimony. 
But  if  they  were  not,  unless  the  statements  were  fraudulently 
made  with  intent  to  deceive,  it  would  not  affect  the  rights  of 
the  parties.  "We  think  this  item  was  properly  allowed  to  ap- 
pellees in  stating  the  account. 

The  other  questions  are  made  on  the  allowance  of  other 
items  for  expenses,  house  rent  and  other  charges.  But,  from  a 
careful  examination  of  the  evidence,  we  are  unable  to  see  how 
the  account  could  have  been  differently  stated.  We  are  of  the 
opinion  that  appellant  is  charged  with  no  item  improperly, 
nor  were  appellees  credited  with  any  thing  to  which  they  were 
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not  entitled.     Upon  the  entire  record  no  error  is  perceived  and 
the  decree  must  be  affirmed. 

Decree  affirmed. 


Russell  K.  Bickford 

v. 

The  First  National   Bank  of  Chicago. 

1.  Checks  —  certified  and  uncertified — of  their  nature  —  and  of  the  ultimate 
liability  of  the  drawer.  A  check  is,  substantially,  an  inland  bill  of  exchange, 
and  the  rules  applicable  to  such  bills  are  alike  applicable  to  checks. 

2.  The  check  of  a  depositor  upon  his  banker,  delivered  to  another  for  value, 
transfers  to  that  other  the  title  to  so  much  of  the  deposit  as  the  check  calls  for, 
which  may  be  again  transferred  by  delivery,  and,  when  presented  at  the  bank 
the  banker  becomes  the  holder  of  the  money  to  the  use  of  the  owner  of  the 
check,  and  is  bound  to  account  to  him  for  that  amount,  provided  the  drawer 
has  funds  to  that  amount  on  deposit,  subject  to  his  check,  at  the  time  it  is  pre- 
sented. These  checks  are  received  and  passed,  and  deposited  with  bankers  as 
cash,  subject,  of  course,  to  be  made  good  if  not  paid  on  presentation.  This  ia 
the  legal  effect  of  an  ordinary  uncertified  check. 

3.  A  certified  check  does  no  more.  The  receipt  of  a  certified  check  is  not, 
of  itself,  payment.  Such  a  check  does  not  cease  to  be  commercial  paper  and 
become  money.  Certifying  a  check  to  be  "  good,"  is  nothing  more  than  a 
promise  by  the  bank  upon  which  it  is  drawn  to  pay  it  when  presented,  as  in 
the  case  of  the  acceptance  of  a  bill  of  exchange.  If  an  accepted  bill  be  pro- 
tested for  non-payment,  and  the  drawer  duly  notified  thereof,  he  is  bound  to 
pay  the  bill,  with  damages  and  costs.  The  same  is  the  law  with  regard  to  a 
certified  check. 

4.  As  the  acceptance  of  a  bill  of  exchange  does  not  discharge  the  drawer,  so 
neither  should  the  acceptance  of  a  check,  manifested  by  the  word  "  good," 
placed  upon  it  by  the  bank,  discharge  the  drawer.  They  rest  on  the  same 
principles.  In  this  respect  there  is  no  difference  between  an  uncertified,  and  a 
certified  check,  the  dishonor  of  either  must  make  the  drawer  liable. 

5.  There  is  this  difference,  however,  between  a  certified  and  an  uncertified 
check  ;  in  case  of  the  former,  the  amount  of  the  check  is  supposed  to  be  at  once 
charged  up  against  the  drawer,  and  thus  placed  beyond  his  control,  while  the 
nolder  of  an  uncertified  check  may  be  anticipated  by  another,  who  also  holds 
a  check  on  which  he  may  draw  the  money.  The  certificate  is  an  unconditional 
promise  on  the  part  of  the  bank  to  pay  the  check  on  demand.  The  object  in 
certifying  a  check  is  to  give  it  a  currency  and  value,  and  to  enable  the  holder 
to  use  it  as  money. 
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6.  Although  it  be  the  fact,  that  certified  checks  pass  from  hand  to  hand  as 
cash,  still  they  are  not  cash  or  currency,  in  the  legal  sense  of  those  terms,  and 
they  do  not  lose,  on  that  account,  any  of  their  characteristics  as  bills  of  ex- 
change, and  therefore,  when  dishonored,  the  holder  has  a  right  to  look  to  the 
drawer  for  payment. 

7.  Checks  —  diligence  required  to  hold  the  drawer  liable.  In  order  to  fix 
the  liability  of  the  drawer  of  an  inland  bill  of  exchange,  or  check,  in  case  of 
non-payment,  the  holder  should  present  the  bill  or  check  to  the  person  or  bank 
on  which  it  is  drawn,  within  business  hours  of  the  day  next  succeeding  the 
receipt  of  the  paper,  and  give  notice  of  the  dishonor  to  the  drawer. 

8.  In  this  case,  a  check  was  drawn  and  certified  and  deposited  in  a  bank* 
after  ten  o'clock,  A.  M.,  and  before  three  o'clock,  p.  m.,  on  a  certain  day,  where 
it  remained  until  the  next  morning,  when  it  was  taken,  in  the  usual  course  of 
business,  to  the  bank  on  which  it  was  drawn.  The  bank  was  closed,  and  con- 
tinued  so.  The  check  was  protested  for  non-payment,  and  due  notice  given. 
This  was  sufficient  diligence  to  hold  the  drawer. 

9.  Same  —  right  of  the  holder  to  look  to  both  the  acceptor  and  drawer  of  a 
check.  The  holder  of  a  certified  check  has  the  right  to  hold  the  drawee  and 
acceptor,  as  well  as  the  drawer.  So,  where  the  acceptor  has  failed  and  made 
an  assignment,  the  holder  waives  none  of  his  rights  against  the  drawer  by 
giving  notice  to  the  assignee  of  the  acceptor  not  to  pay  over  any  money  to  the 
drawer,  out  of  assets  which  might  come  to  his  hands  in  that  capacity. 

10.  Agent  —  when  he  will  be  bound  personally.  A  person,  contracting  as 
agent,  will  be  personally  responsible,  when,  at  the  time  of  making  the  contract, 
he  does  not  disclose  the  fact  of  his  agency,  but  treats  with  the  other  party  as 
being  himself  the  principal. 

11.  Same  —  effect  of  a  person  signing  as  "  agent."  Where  the  drawer  of  a 
check  signs  it,  "  A.  B.,  agent,"  that  mode  of  signing  does  not  disclose  the  fact 
that  the  drawer  is  the  agent  of  any  one,  and,  if  that  is  the  only  indication  of  his 
agency,  he  will  be  bound  personally  as  the  drawer. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon  E. 
S.  Williams,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  in  the  court  below 
by  the  First  National  Bank  of  Chicago  against  Russell  K.  Bick- 
ford,  as  the  drawer  of  a  certified  check,  which  was  protested  for 
non-payment,  and  due  notice  given.  A  trial  resulted  in  a  find- 
ing and  judgment  for  the  plaintiff.     The  defendant  appealed. 

The  opinion  contains  a  sufficient  statement  of  the  case. 

Messrs.  Runt  an  &  Avery,  for  the  appellant. 

Messrs.  Fuller  &  Shepard,  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit  brought  in  the  Circuit  Court 
of  Cook  county,  by  the  First  National  bank  of  Chicago  against 
Russell  K.  Bickford,  on  a  check  drawn  by  him  on  the  banking 
house  of  J.  Gr.  Conrad,  and  certified  by  the  teller  of  that  house 
as  "  good." 

The  check  was  drawn  and  certified  and  deposited  in  the  First 
National  bank,  after  ten  o'clock  a.  m.,  and  before  three  o'clock 
p.  m.,  of  the  29th  day  of  September,  1864,  for  the  benefit  of 
one  Beardsley.  On  the  same  day  the  First  National  bank 
wrote  the  bank  of  Manitowoc,  that  their  account  had  credit  by 
Beardsley,  $l,54TTVo-  The  check  was  placed  in  the  drawer 
where  the  bank  kept  its  currency,  and  remained  there  until 
the  next  morning,  when  it  was  taken  in  the  usual  course 
of  business  to  Conrad's  bank  for  payment.  The  bank  was  then 
closed  and  did  not  open  its  doors  for  business  on  that  day,  nor 
has  it  since.  The  check  was  protested  for  non-payment,  and 
due  notice  given  to  the  parties  interested. 

This  suit  is  brought  to  recover  the  amount  of  the  check  of 
the  drawer,  and  the  question  is  fairly  presented,  whether  the 
receipt  of  a  certified  check  is  of  itself  payment,  or  whether  r 
check,  upon  being  certified,  ceases  to  be  commercial  paper  and 
becomes  money. 

This  a  very  interesting  question,  and  one  on  which  able 
argument  has  been  expended  on  both  sides. 

We  will  consider,  first,  what  is  the  effect  of  the  acceptance 
of  an  uncertified  check  to  discharge  an  indebtedness?  next, 
the  difference  in  this  regard  between  a  certified  and  an  uncer- 
tified check ;  and,  last,  is  the  liability  of  the  drawer  of  a  check 
of  either  description  fixed  by  protest  and  notice  of  non-pay- 
ment by  the  drawee  ? 

It  is,  by  the  universal  consent  of  the  commercial  world,  the 
contract  between  a  depositor  and  his  banker,  that  the  banker 
when  he  receives  the  deposit  shall  pay  it  out  on  the  presenta- 
tion of  the  depositor's  checks,  in  such  sums  as  those  checks  may 
call  for,  and  to  the  person  presenting  them ;  and  he  agrees,  with 
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the  whole  world,  that  whoever  shall  become  the  owner  of  such 
check  shall,  upon  its  presentation,  thereby  become  the  owner, 
and  entitled  to  receive  the  amount  specified  in  such  check,  pro- 
vided the  drawer  shall  at  that  time  have  that  amount  on  deposit. 

The  check  of  a  depositor  upon  his  banker,  delivered  to  an- 
other for  value,  transfers  to  that  other  the  title  to  so  much  of 
the  deposit  as  the  check  calls  for,  which  may  be  again  trans- 
ferred by  delivery,  and,  when  presented  at  the  bank,  the  banker 
becomes  the  holder  of  the  money  to  the  use  of  the  owner  of  the 
check,  and  is  bound  to  account  to  him  for  that  amount,  pro- 
vided the  party  drawing  the  check  has  funds  to  that  amount  on 
deposit,  subject  to  his  check,  at  the  time  it  is  presented.  Munn 
ct  al.  v.  Burch  et  al.,  25  111.  40.  These  checks  are  received, 
and  passed,  and  deposited  with  the  banker  as  cash,  subject,  of 
course,  to  be  made  good  if  not  paid  on  presentation.  Id.  39. 
This  is  the  legal  effect  of  an  ordinary  uncertified  check. 

Does  a  certified  check  do  more?  What  peculiar  virtue  does 
the  certificate  "  good  "  bestow  upon  the  check  ?  Does  it, 
should  it,  amount  to  any  thing  more  than  an  acknowledgment, 
by  the  bank  on  which  it  is  drawn,  that  the  drawer  has  funds 
on  deposit  to  meet  it,  and  which  the  bank  will  pay  over  to  the 
holder  of  the  check  upon  its  presentation  ?  Is  it  any  thing  more 
on  the  part  of  the  bank  than  its  guaranty  that  the  check  is 
drawn  in  good  faith,  and  will  be  paid  on  presentation,  and,  on  the 
part  of  the  drawer  passing  a  check  so  certified,  he  is  enabled  to 
assure  the  public,  or  those  with  whom  he  is  dealing,  that  every 
thing  has  been  done  which  the  law  implies  from  the  fact  of 
drawing  the  check,  namely,  that  he  has  funds  in  the  bank  suffi- 
cient in  amount  to  pay  the  check  ?  All  this  is  presumed  with 
regard  to  an  uncertified  check.  There  may  be  said  to  be  this 
difference  between  a  certified  and  an  uncertified  check :  In 
the  former  description,  the  amount  of  the  check  is  supposed  to 
be  at  once  charged  up  against  the  drawer,  so  that  he  can  no 
longer  control  the  fund  on  which  it  is  drawn,  or  rather  so  much 
of  it  as  is  specified  in  the  check.  After  being  so  charged,  it  is 
no  longer  his  money  but  the  money  of  the  holder  of  the  check. 
It  is  not  so  with  an  uncertified  check.  A  party  having  $1,000 
16  — 42dIll. 
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on  deposit  with  a  bank,  may  give  A  a  cheek  for  the  amount, 
and,  before  A  presents  it,  he  may  be  anticipated  by  B  who  has 
also  a  check  for  the  amount  on  which  he  has  drawn  the  money. 
One  effect,  then,  of  a  certified  check,  is  to  inspire  confidence 
that  it  is  drawn  on  an  existing  fund  in  good  faith,  and  is  no 
longer  under  the  control  of  the  drawer,  the  supposition  being, 
that  it  has  been  charged  by  the  bank  against  the  drawer  in  his 
account  as  paid,  which,  however,  was  not  done  in  the  case 
before  us. 

Bank  checks,  whether  certified  or  not,  rest  a  good  deal  upon  the 
principles  of  the  law  of  negotiable  paper.  Some  eminent  jurists 
of  this  country  have  considered  them  as  a  species  of  inland  bills 
of  exchange,  and  they  are  so  considered  in  England.  Cowen,  J., 
in  Harker  v.  Anderson,  21  Wend.  372,  says,  a  check  is  a  bill 
of  exchange,  payable  on  demand,  that  bill  is  the  genus,  and 
check  is  a  species.  Radcliffe,  J.,  in  Conger  v.  Armstrong,  3 
Johns.  Cases,  5,  says  a  check  possesses  all  the  requisites  of  a  bill; 
and  Kent,  J.,  in  the  same  case,  said,  checks  are  substantially 
the  same  as  inland  bills,  and  are  negotiable,  like  inland  bills 
payable  to  bearer;  and  again  he  says,  a  check  has  all  the 
requisites  of  a  bill  of  exchange.  Id.  8.  The  drawer  is  not  under- 
stood as  promising  to  pay,  except  upon  the  default  of  the 
drawee.  All  the  authorities  seem  to  agree,  that  bank  checks 
are  substantially  inland  bills  of  exchange,  and  the  rules  appli- 
cable to  them  are  alike  applicable  to  checks.  Smith  v.  Jones, 
20  Wend.  192 ;  Merchants'  Bank  v.  Spicer,  6  id.  445  ;  Murray 
v.  Judah,  6  Cow.  484 ;  Conroy  v.  Warren,  3  Johns.  Cases,  259 ; 
Glenn  et  al.  v.  Noble  et  al.,  1  Blackf.  104  ;  Shrieve  and  Comb 
v.  Duckham,  1  Littell,  194 ;  Humphries  v.  Bickwell,  2  id.  297 ; 
Satcliff  v.  McDowell,  2  Xott  and  McCord,  251;  Woods  v. 
Schroeder,  4  Harr.  and  Johns.  276.  A  check  is  always  supposed 
to  be  drawn  against  funds,  and  this  court  has  held,  in  the  case 
of  Munn  v.  Burch,  ante,  that  the  check  is  an  assignment,  or 
appropriation  of  the  funds  to  the  holder  of  the  check.  Certify- 
ing a  check  to  be  "  good,"  is  nothing  more  than  a  promise  by 
the  bank  to  pay  it  when  presented,  as  in  the  case  of  the  accept- 
ance of  a  bill  of  exchange.     Now,  in  the  latter  case,  what  are 
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the  rights  and  duties  of  the  parties  ?  If  the  bill  is  accepted  by 
the  drawee,  and  protested  for  non-payment,  and  the  drawer 
duly  notified  thereof,  the  law  is  well  settled  he  is  bound  to  pay 
the  bill,  with  damages  and  costs.  The  same  is  the  law  with 
regard  to  a  certified  check.  Barnet  v.  Smith,  10  Foster  (N.  H.) 
206.  In  Willets  v.  The  Phoenix  Bank,  2  Duer,  121,  it  was 
held,  that  certifying  a  check  to  be  "good"  meant,  not  only 
that  it  was  good  when  certified,  but  that  it  shall  be  "good" 
when  presented  for  payment.  If  this  was  not  so,  the  act  of 
certifying  would  be  nugatory,  and  amount  to  a  fraud. 

This  case  holds,  and  so  does  the  case  in  10  Foster,  that  there 
is  really  no  distinction,  in  the  nature  of  the  liability  created, 
between  a  certified  check  and  a  note  of  the  bank  payable  on 
demand,  as  each  is  intended  to  circulate  as  money,  each  is  an 
absolute  promise  to  pay  a  specific  sum  on  demand.  The  only 
difference  between  them  is,  that  the  promise  which  is  expressed 
in  the  bank  note  is  implied  in  the  check.  They  hold,  that  the 
act  of  the  bank  officers,  in  certifying  a  check,  is  to  appropriate 
the  funds  of  the  drawer  in  the  bank,  to  the  credit  of  the  check, 
and  a  promise  that  upon  demand  they  shall  be  applied  to  its 
payment.  The  object  of  getting  a  check  certified  is  to  enable 
the  holder  to  use  it  as  money  ;  that  is,  to  pass  it  to  others  with 
the  same  certainty  of  its  acceptance,  as  affording  the  same 
security  to  a  holder,  and,  by  certifying,  the  bank  meant  to  give 
the  check  a  currency  and  value  that  would  not  otherwise 
belong  to  it,  and  this  additional  value  can  only  be  given  to  it 
by  holding  the  certificate  to  be  an  unconditional  promise  of 
payment  whenever  payment  shall  be  demanded.  2  Duer,  121, 
ante. 

If,  then,  a  check,  certified  or  not,  is  like  an  inland  bill  of 
exchange,  the  drawer  of  this  check,  the  appellant  here,  under- 
took, on  his  part,  that  the  drawee,  Conrad,  should  accept  and 
pay,  and  Conrad  so  most  emphatically  promised,  by  certifying 
it ;  and,  as  he  did  not  pay,  the  drawer  is  answerable,  he  having 
due  notice  of  the  non-payment. 

Whether  the  check  was  received  by  the  appellee  as  cash  is 
not  a  question  in  this  case,  inasmuch  as  the  court  tried  the 
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issue,  and  this  question  was  necessarily  before  it,  and  found 
against  the  appellant,  and  so  also  was  the  question  of  the  inten- 
tion of  appellee  to  look  to  Conrad  and  not  to  the  appellant  for 
payment. 

Although  it  be  the  fact,  that  certified  checks  pass  from  hand 
to  hand,  as  cash,  still  they  are  not  cash  or  currency,  in  the  legal 
sense  of  those  terms,  and  they  do  not  lose  on  that  account  any 
>f  their  characteristics  as  bills  of  exchange,  and  therefore,  when 
dishonored,  the  holder  has  a  right  to  look  to  the  drawer  for 
payment.  Munn  et  al.  v.  Burch,  mite.  As  the  acceptance  of  a 
bill  of  exchange  does  not  discharge  the  drawer,  so  neither  should 
the  acceptance  of  a  check,  manifested  by  the  word  "  good  " 
placed  upon  it  by  the  bank,  discharge  the  drawer.  According 
to  the  weight  of  authority  they  seem  to  rest  on  the  same  prin- 
ciples. In  this  respect,  there  can  be  no  difference  between  an 
uncertified  and  a  certified  check,  the  dishonor  of  either,  on  well 
settled  principles,  must  make  the  drawer  liable. 

Upon  the  last  question,  did  appellee  in  presenting  the  check 
for  payment  at  the  bank,  and  giving  notice  to  appellant  of  its 
non-payment,  use  all  the  diligence  required  in  such  cases,  in 
order  to  hold  the  drawer?  This  question  the  court  below,  sit- 
ting as  a  jury,  also  passed  upon,  and  we  think  it  did  not  err  in 
its  finding  upon  it. 

In  order  to  fix  the  liability  of  the  drawer  of  an  inland  bill  of 
exchange,  or  check,  in  case  of  non-payment,  the  holder  should 
present  the  bill  or  check  to  the  person  or  bank  on  which  it  is 
drawn,  within  business  hours  of  the  day  next  succeeding  the 
receipt  of  the  paper,  and  give  notice  of  the  dishonor  to  the 
drawer  (1  Parsons  on  Notes,  etc.,  466,  477),  which  was  done  in 
this  case. 

Another  point  is  made  by  the  appellant,  and  that  is,  the 
verbal  notice  given  by  appellee's  attorney,  to  Conrad's  assignee, 
not  to  pay  appellant  any  money  that  might  be  coming  to  him 
from  Conrad's  assets,  as  the  bank  looked  to  Conrad  for  the 
amount  of  the  check. 

The  bank  had  a  right  to  hold  Conrad  as  the  drawee  and 
acceptor  of  the  check,  as  well  as  appellant,  the  drawer.     This 
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was  the  legal  right  of  the  bank.  If  the  bank  obtained  a  judg- 
ment against  appellant,  it  might  garnish  Conrad's  assignee, 
and  thus  secure  the  funds  in  his  hands  to  appropriate  in  pay- 
ment of  the  judgment,  if  appellant  did  not  discharge  it.  He 
had  "  two  strings  to  his  bow." 

Upon  the  point  that  appellant  was  but  the  agent  of  one 
Selden,  in  drawing  this  check,  it  is  not  established,  that  appel- 
lees knew  this  fact  when  the  draft  was  accepted ;  no  one  but 
appellant  appears  to  have  been  known  in  the  transaction. 

The  rule  is  well  settled,  that  a  person  contracting  as  agent 
will  be  personally  responsible,  when,  at  the  time  of  making 
the  contract,  he  does  not  disclose  the  fact  of  his  agency,  but 
treats  with  the  other  party  as  being  himself  the  principal ;  in 
such  case  it  follows  irresistibly,  that  credit  is  given  to  him  on 
amount  of  the  contract.     Story  on  Agency,  §§  266,  326. 

No  such  disclosure  was  made,  when  this  check  was  made  and 
delivered.  Although  the  check  was  signed  "R.  K.  Bickford, 
agent,"  nothing  was  communicated  by  that  fact.  It  might  be 
a  signature  adopted  by  appellant,  from  caprice  or  other  motive, 
but  it  did  not  reveal  to  the  appellees  he  was  then,  in  the  act  he 
was  doing,  acting  as  the  agent  of  Selden  or  of  any  one  else. 

We  have  now  discussed  the  principal  questions  made,  and 
are  satisfied  appellant  was  liable  on  the  check,  and  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 


Sterling  P.  Rounds 

v. 

George  C.  Smith  et  al. 

Certified  checks  —  ultimate  liability  of  the  drawer.  A  check,  though 
certified  and  used  as  money,  still  retains  all  the  characteristics  of  an  inland 
bill  of  exchange.  Being  such,  the  drawer  is  liable  for  the  amount,  after  notice 
of  presentation  and  protest  for  non-payment.  The  doctrine  in  the  preceding 
case  of  Bickford  v.  The  First  National  Bank  of  Chicago,  re-affirmed. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon.  Van 
H.  Higgins,  Judge,  presiding. 
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This  was  an  action  of  assumpsit,  brought  in  the  Superior 
Court  of  Chicago,  on  the  following  instruments  in  writing: 
No.  579.  Chicago,  September  30th,  1864.  Western  Marine  and 
Fire  Insurance  Company :  Pay  L.  Johnson  and  Co.  note  or 
bearer  five  thousand  dollars,  and  charge  account  of  S.  P.  Rounds, 
per  Wheeler.  Indorsed,  "  Good,  W.  S.  Smith,  Teller."  The 
other  instrument  was  like  the  above,  in  all  respects,  except  in 
amount,  this  being  for  three  hundred  and  six  dollars  and  seventy 
cents,  also  indorsed,  "  Good,  W.  S.  Smith,  Teller." 

The  appellant  pleaded  the  general  issue,  and  with  it  filed  the 
following  notice : 

"And  the  plaintiff  above  will  hereby  take  notice,  that  the 
defendant  above,  on  the  trial  of  said  cause,  will  show  in  evi- 
dence and  prove  as  a  defense  to  the  plaintiff's  cause  of  action, 
that,  on  the  30th  day  of  September  last  past,  he  was  indebted 
to  the  firm  of  L.  Johnson  &  Co.,  of  the  city  of  Philadelphia,  in 
the  sum  of  five  thousand  three  hundred  and  six  dollars  and 
seventy  cents,  for  which  indebtedness  this  defendant  had,  before 
then,  to  wit,  on  the  first  day  of  April,  A.  D.  1864,  given  to 
said  L.  Johnson  &  Co.  his  promissory  notes,  bearing  date  the 
day  and  year  last  aforesaid,  for  the  sum  of  $5,306.70,  in  aggre- 
gate, which  said  notes  were  due  in  six  calendar  months  from 
date,  and  which  said  notes  were  then,  to  wit,  on  the  30th  day 
of  September  last,  in  the  bank  of  said  plaintiff,  in  the  city  of 
Chicago,  and  were  then  in  the  possession  of  said  plaintiffs  for 
collection ;  that  said  notes  had  been  forwarded  to  the  said  bank 
by  the  said  L.  Johnson  &  Co.,  the  payees  therein  named  and 
owners  thereof,  for  collection ;  that,  on  said  30th  day  of  Sep- 
tember last,  this  defendant  had  large  deposits  in  cash  then  in 
the  bank  of  the  Western  Marine  and  Fire  Insurance  Company, 
in  Chicago,  which  said  deposits  amounted  to  a  balance  in  favor 
of  this  defendant  to  the  sum  of  $12,000.50  and  upward. 

"  That,  on  said  30th  of  September  last,  this  defendant  sent 
his  book-keeper,  one  W.  W.  Wheeler,  to  said  Western  Marine 
and  Fire  Insurance  Company's  bank  with  his  checks  drawn  on 
said  bank  for  the  sum  of  $5,306.70  (in  the  aggregate),  and  had 
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said  checks  on  said  bank  certified  as  good  by  said  bank, 
between  the  hours  of  twelve  o'clock  at  noon  of  said  day  (the 
30th  of  September),  and  one  o'clock  p.  m.  of  said  day,  the 
said  book-keeper  of  said  defendant  drew  this  defendant's  checks 
upon  said  Western  Marine  and  Fire  Insurance  Co.,  for  the  sum 
of  $5,306.70  (in  aggregate),  payable,  etc.,  and  took  the  same 
to  said  bank  of  the  Western  Marine  and  Fire  Insurance  Co., 
and  the  said  bank  certified  upon  the  same,  that  said  checks 
were  good,  in  usual  form  and  manner  used  by  banks  in  certify- 
ing such  checks  as  good,  and  said  checks  were  thus  in  manner 
and  form  and  in  the  usual  proper  form  certified  to  by  said  W. 
M.  &  F.  Ins.  Bank  Co.,  as  good,  all  of  which  appeared  in  writ- 
ing in  and  by  said  checks ;  that  thereupon,  and  immediately 
thereafter,  and  about  the  hour  of  one  o'clock  of  said  30th  Sep- 
tember, the  said  book-keeper  (Wheeler),  took  the  said  checks 
so  drawn  as  above,  and  so  certified  as  above,  to  the  banking 
house  of  the  said  plaintiffs,  in  the  city  of  Chicago,  and  then 
and  there  delivered  the  same  to  the  said  plaintiffs  in  payment 
of  the  notes  of  this  defendant,  then  and  there  held  by  the  said 
plaintiffs  for  collection,  to  the  amount  of  said  checks.  That 
then  and  there  this  defendant  received  from  the  said  plaintiffs 
this  defendant's  aforesaid  notes  so  paid  in  full  by  said  checks. 

"  That  this  defendant  did  then  and  there  give  into  the  pos- 
session of  said  plaintiffs,  the  aforesaid  checks  for  the  sum  of 
$5,306.70  (in  the  aggregate),  so  certified  as  above,  in  full  pay- 
ment of  said  notes. 

"  That  the  same  was  so  passed  by  this  defendant  into  the 
hands  of  the  said  plaintiffs  as  so  much  cash.  And  this  defend- 
ant will  further  show  and  prove,  that,  when  the  said  checks  of 
$5,306.70  (in  the  aggregate),  was  so  certified  as  good  by  the 
Western  Marine  and  Fire  Insurance  Co.,  the  said  W.  M.  &  F. 
Ins.  Co.  charged  over  to  this  defendant  that  amount  as  actually 
drawn  by  this  defendant  from  his  deposits  in  said  bank,  and 
that  this  defendant  thus  obtaining  the  said  certificate  from  said 
W.  M.  &  F.  Ins.  Co.'s  bank  as  to  the  character  of  said  checks, 
and  the  same  were  good,  the  said  checks  thereby  became  cash, 
and  that  the  same  were  so  considered  by  said  plaintiffs  as  cash. 
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"  And  defendant  will  further  show  that  it  was  only  owing  to 
the  fact  that  said  checks  were  certified  as  good  by  said  Western 
Marine  and  Fire  Insurance  Co.,  that  the  same  were  accepted  by 
said  plaintiffs,  thus  accepting  the  said  checks,  so  certified  as 
above,  the  said  plaintiffs  accepted  said  Western  Marine  and 
Fire  Insurance  Co.,  as  the  party  thereon  responsible,  and  hold- 
ing to  the  said  plaintiffs,  on  said  checks,  and  that,  by  delivering 
of  the  said  checks  of  $5,306.70  (in  the  aggregate),  so  certified  as 
above  by  said  Western  Marine  and  Fire  Insurance  Co.,  that 
amount  of  money  so  designated  in  said  checks,  which  before 
that  time  was  held  in  deposit  by  the  defendant  in  the  said 
Western  Marine  and  Fire  Insurance  Co.,  thereby  and  from 
thence  became  and  thereafter  was  the  money  of  the  said 
plaintiffs,  and,  by  such  checks  being  delivered  to  said  plaintiffs, 
said  sum  of  $5,306.70,  the  amount  (called  for)  in  said  checks 
described  in  plaintiff's  declaration,  was  duly  assigned,  trans- 
ferred and  paid  to  said  plaintiffs  as  cash  in  full  payment  of  said 
notes  of  this  defendant  for  that  amount,  and  said  notes  were 
delivered  to  this  defendant  as  paid,  and  that  from  and  after 
said  checks  of  $5,306.70  (in  aggregate),  were  so  received  by 
said  plaintiffs  (the  same  being  so  certified  as  good  by  said 
Western  Marine  and  Fire  Insurance  Co.),  this  defendant  had 
no  further  control  over  said  money  therein  named  then  in 
deposit  in  said  Western  Marine  and  Fire  Insurance  Co.'s  bank, 
and  no  interest  to  and  in  the  same,  and  that  the  same  from 
thence  became,  and  was,  and  now  is,  the  money  and  property 
of  said  plaintiffs,  and  said  Western  Marine  and  Fire  Insurance 
Co.  became,  and  was,  and  now  is,  the  depository  of  the  said 
plaintiffs  of  said  money,  and  was  and  now  are  the  bailees  of 
said  plaintiffs  of  said  money  called  for  by  said  checks,  and  said 
money  called  for  by  said  check  was,  from  and  after  the  delivery 
thereof  by  this  defendant  to  said  plaintiffs,  held,  kept  and 
deposited  in  said  bank  at  the  sole  and  only  risk  of  the  plaintiffs 
above,  and  without  any  responsibility  therefor  on  the  part  of  this 
defendant,  and  this  defendant  at  the  trial  of  said  cause  will 
further  show  and  prove  that  said  checks  above  described,  which 
are  the  foundation  of  the  plaintiffs'  action,  are  the  same  and  no 
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others  than  the  checks  so  certified,  etc.,  delivered  to  said 
plaintiffs  on  the  30th  of  September  last  past,  in  payment  of 
this  defendant's  notes  then  held  by  said  plaintiffs,  that  said 
checks  were  delivered  into  the  hands  of  the  plaintiffs  between 
the  hours  of  twelve  and  two  o'clock  of  said  30th  day  of  Sep- 
tember last,  and  the  said  plaintiffs  wrongfully  held  and  kept 
said  checks  without  any  presentation  thereof  for  payment  at 
the  Western  Marine  and  Fire  Insurance  Co.'s  bank,  for  a  long 
time,  to  wit:  for  the  space  of  forty-eight  hours  after  the  same 
became  the  property  of  said  plaintiffs,  and  after  the  same  was 
delivered  to  the  said  plaintiffs  by  this  defendant,  and  that  by 
reason  of  the  keeping  and  holding  of  said  checks  by  said 
plaintiffs  without  presentation  to  said  Western  Marine  and 
Fire  Insurance  Co.,  for  a  long  time,  became  and  was  and  were 
lost,  and  became  and  were  valueless,  and  that,  by  reason  of  the 
delay  on  the  part  of  the  plaintiffs,  and  their  gross  and  wrong- 
ful negligence  in  holding  said  checks  mentioned  in  said  plaint- 
iff's declaration,  and  not  presenting -the  same  for  payment  to 
said  Western  Marine  and  Fire  Insurance  Co.'s  bank,  the  said 
checks  became  and  were  valueless,  and  the  money  therein  named 
was  lost,  and  that  it  was  owing  to  the  delay  on  the  part  of  the 
plaintiffs,  and  their  negligence  in  presenting  said  checks  for  a 
long  space  of  time,  to  wit,  for  the  space  of  forty-eight  hours, 
that  said  money  called  for  in  said  checks  was  lost,  and  that  the 
same  was  lost  by  the  negligence  of  said  plaintiffs,  and  that,  by 
reason  of  such  negligence  on  the  part  of  the  plaintiffs,  in  pre- 
senting said  checks  of  $5,306.70  (in  the  aggregate),  so  certified 
as  good  by  said  Western  Marine  and  Fire  Insurance  Co.,  on 
the  30th  of  September  last,  to  said  bank  last  named,  for  the 
payment  of  the  money  therein  named,  the  said  plaintiffs  fully 
and  absolutely  released  and  discharged  this  defendant  from  all 
liabilities  therein,  and  this  defendant  became  and  was  discharged 
therefrom  by  said  negligence  of  the  plaintiffs,  and  by  and 
through  their  own  wrong  the  said  plaintiffs  held,  kept  and 
retained  said  checks  from  payment  when  the  same  became 
and  were  due.  That,  when  said  checks  described  in  plaintiff's 
declaration  were  delivered  to  plaintiffs  by  this  defendant,  there 


250  Rounds  v.  Smith  et  al.  [April  T., 


Statement  of  the  case. 


was  great  distrust  of  all  banks  and  moneyed  institutions  in  the 
city  of  Chicago,  and  the  solvency  of  all  banks  in  said  city  was 
doubted  by  the  business  community. 

"  That  at  the  said  time  this  defendant  had  a  large  amount  in 
deposit  in  the  bank  of  the  Western  Marine  and  Fire  Insurance 
company,  and  that  said  checks  were  certified  as  good  by  said 
last  named  bank,  showing  such  deposit,  and  the  same  was  so 
done  for  the  benefit  of  plaintiffs,  and  such  checks  were  taken 
and  accepted  by  them  only  by  reason  that  the  same  was  so 
declared  good  by  said  bank,  and  that  it  became  and  was  the 
duty  of  the  said  plaintiffs  immediately,  and,  on  the  same  day 
the  same  were  delivered  to  the  said  plaintiffs  by  this  defendant, 
to  present  said  checks  to  said  bank  for  payment,  and  all  hold- 
ing and  detaining  of  said  checks  after  the  same  were  so  deliv- 
ered to  plaintiffs,  in  the  then  uncertain  condition  financially  of 
the  banks  and  of  all  moneyed  institutions  in  Chicago,  was  at 
the  risk  of  plaintiffs,  and  this  defendant  is  not  responsible  there- 
for. That  all  and  singular  the  plaintiffs  were  advised  of  the 
premises ;  and  that  the  said  checks,  so  drawn  by  this  defendant 
on  the  Western  Marine  and  Fire  Insurance  company,  and  so 
certified  by  the  said  bank  as  good  for  the  sum  of  $5,306.70  (in 
the  aggregate),  was,  from  the  time  the  same  were  so  certified, 
charged  over  against  this  defendant  by  said  "Western  Marine 
and  Fire  Insurance  Company's  bank,  and  that  this  defendant 
had  no  further  control  over  the  said  money  in  said  bank,  and 
that  the  same  money,  specified  in  said  check,  became,  and  was 
the  money  of  the  plaintiffs,  and  that  the  said  checks,  so  drawn 
by  the  defendant,  and  certified  as  above,  are  the  same  checks 
specified  and  set  forth  in  plaintiffs'  declaration,  and  none  other, 
of  all  of  which  said  plaintiffs  will  take  notice." 

A  trial  was  had  by  jury  who  found  the  issues  for  the  plaintiff, 
and  assessed  the  damages  at  five  thousand  four  hundred  and 
fifty-two  dollars  and  fifty-two  cents.  A  motion  for  a  new  trial 
was  overruled,  and  a  judgment  entered  for  the  amount  so  found 
by  the  jury,  from  which  the  defendant  took  this  appeal  to  this 
court  on  bill  of  exceptions  filed. 

The  errors  assigned  are,  first,  refusing  to  give  instructions  for 
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defendant  numbered  1,  3,  4,  7;  second,  refusing  instructions  for 
defendant  numbered  5  and  6;  third,  in  giving  the  first  and 
second  instructions  for  the  plaintiff;  fourth,  in  giving  instruc- 
tions marked  "court's  instruction;"  fifth,  in  refusing  to  allow 
the  defendant  to  prove  what  was  the  effect  of  certifying  checks 
as  "  good  "  by  the  bank  on  which  they  are  drawn  ;  sixth,  in 
refusing  a  new  trial. 

On  the  trial,  the  appellant  proved  the  facts,  substantially,  as 
set  forth  in  his  notice,  except  that  there  was  no  proof  that  the 
amount  of  the  checks  was  actually  charged  in  account  against 
the  drawer.  "W".  S.  Smith,  the  teller,  testified,  that  lie  had,  in 
his  own  mind,  by  a  mental  operation,  charged  the-  checks  in 
account  against  the  drawer  but  had  not  charged  them  on  the 
books  of  the  bank,  or  noted  it  on  the  checks. 

It  was  proved,  that,  on  the  day  of  the  date  of  the  checks, 
they  were  taken  to  appellees,  then  doing  business  as  bankers, 
and  delivered  to  them  as  payment  of  the  promissory  notes  of 
appellant  then  held  by  them  for  collection.  The  notes  were 
delivered  over  to  the  appellant  by  appellees,  duly  stamped  by 
them  as  paid.  The  notes  belonged  to  L.  Johnson  &  Co.,  of 
Philadelphia.  On  the  day  of  the  receipt  of  these  checks,  and 
the  deliver}7  of  his  notes  to  appellant,  the  appellees  remitted  the 
amount  of  the  same  to  Philadelphia  by  their  own  drafts  on  the 
east.  The  delivery  of  the  checks  to  appellees,  and  the  surrender 
of  appellant's  notes  by  them,  took  place  at  about  two  o'clock 
in  the  afternoon  of  Friday,  September  30th.  The  appellant 
had,  before  that  time,  paid  notes  on  him  held  by  appellees  by 
certified  checks,  they  being  unwilling  to  take  any  other  kind. 
The  Western  Marine  and  Fire  Insurance  bank  kept  open  all 
day  Friday,  but  did  not  open .  for  business  after  that  day. 
Appellees  held  these  checks  until  the  next  day,  when  they 
attempted  to  present  them,  during  business  hours,  but  the  bank 
was  closed,  whereupon  they  gave  notice  to  appellant,  and 
demanded  payment  of  him. 

The  appellant  now  contends,  that,  by  the  drawing  and  deliv- 
ery of  the  checks  by  him  to  appellees,  certified  as  "  good  "  by 
the  bank  upon  which  they  were  drawn,  the  sum  of  money 
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named  in  the  checks,  and  then  on  deposit  to  the  credit  of  appel- 
lant, became,  from  the  time  of  the  delivery  of  the  checks,  trans- 
ferred and  assigned  to  appellees ;  and,  from  the  time  of  such 
delivery,  the  money  named  in  the  checks  and  then  on  deposit 
in  that  bank,  and  thence  removed,  was  the  money  of  appellees 
as  holders  of  the  checks,  and  not  the  money  of  appellant ;  and 
the  appellees  thereby  became  depositors  of  the  amount  of  the 
checks  in  the  bank,  and  they  only  could  control  or  use  those 
funds. 

The  instructions  given  by  the  court  for  the  plaintiffs  below 
were  as  follows : 


"  If  the  jury  believe,  from  the  evidence  in  this  cause,  that 
the  plaintiffs  received  of  the  defendant,  on  the  afternoou  of  the 
30th  of  September,  1864,  the  two  drafts  or  checks  given  in  evi- 
dence, in  order  to  take  up  two  promissory  notes  of  the  defend- 
ant, of  amounts  corresponding  with  the  respective  amounts  of 
said  checks,  and  the  plaintiffs  then  and  there  held  said  notes 
for  an  eastern  bank  for  the  mere  purpose  of  collection,  and,  at 
the  time  of  receiving  said  checks,  plaintiffs  delivered  up  to 
defendant  his  said  notes,  and  on  the  same  day  remitted  the 
amount  thereof  to  the  party  from  whom  they  received  said 
notes  ;  and  if  the  jury  further  believe,  from  the  evidence,  that, 
immediately  after  the  commencement  of  banking  hours  on  the 
next  day  after  receiving  the  said  checks,  and  soon  after  ten 
o'clock,  a.  m.,  of  the  first  day  of  October,  1864,  the  plaintiffs' 
teller  took  said  checks  to  the  banking  office  and  usual  place  of 
business  of  the  Western  Marine  and  Fire  Insurance  Company, 
named  as  drawee  in  said  respective  checks,  for  the  purpose  of 
presenting  the  same  at  said  bank  for  payment,  but  was  unable 
to  obtain  payment  of  said  checks,  or  either  of  them,  by  reason 
that  said  bank  was  closed  and  had  stopped  payment,  and  that 
plaintiffs  immediately,  and  on  the  same  day  last  aforesaid,  gave 
the  said  defendant  notice  of  the  said  matters  and  the  non-pay- 
ment by  said  bank  of  said  checks,  then  the  defendant  is  liable 
to  the  plaintiffs  for  the  amount  specified  in  said  checks,  and  the 
jury  will  find  for  the  plaintiffs  accordingly,  with  interest  on 
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the  amount  at  the  rate  of  six  per  centum  per  annum  after  the 
first  of  October,  1864." 

"  Where  all  the  parties  reside  in  the  same  place,  the  presenta- 
tion of  a  check  drawn  on  a  bank  and  received  in  the  usual 
course  of  business  is  deemed  within  a  reasonable  time  if  made 
during  banking  hours  of  the  next  day  after  it  was  so  received, 
and  it  is  the  same  whether  the  check  be  certified  by  the  bank 
to  be  good  or  not,  so  far  as  the  drawer  of  the  check  is  concerned. 
If  the  jury,  therefore,  believe,  from  the  evidence  in  this  case, 
that  the  checks  in  evidence  in  this  cause  were  taken  by  plaint- 
iffs in  the  usual  course  of  business,  and  were  sent  to  the  bank 
on  which  they  were  drawn,  during  banking  hours  of  the  next 
day  after  they  were  received,  and  the  said  bank  had  before 
then,  and  has  since,  been  closed,  and  had  and  lias  stopped  busi- 
ness, then  the  court  instructs  the  jury  that  such  effort  to  present 
the  checks  is  equivalent  to  a  presentation  of  the  checks,  and  is 
within  reasonable  time  to  charge  the  defendant  upon  the  said 
checks." 

The  appellants  had  asked  the  following  instructions  of  the 
court,  which  were  refused  : 

"  The  defendant  asks  the  court  to  instruct  the  jury,  that,  if 
they  believe,  from  all  the  circumstances  of  the  case,  that  the 
checks  in  question  [so  certified  to  as  good  by  the  Western 
Marine  and  Fire  Insurance  Company]  were  received  by  the 
plaintiffs  in  payment  of  the  notes  of  the  defendant  (Rounds) 
then  given  up,  and  were  so  received  as  absolute  payment  of  said 
notes,  then  the  law  is  with  the  defendant,  and  plaintiffs  cannot 
recover  in  this  action." 

"  And,  in  making  up  their  minds  on  the  question  of  whether 
the  checks  were  received  as  absolute  payment  or  not,  the  jury 
may  consider  all  the  circumstances  of  the  case,  all  the  acts  of 
the  parties  at  the  time  the  checks  were  given,  and  the  notes  of 
the  defendant  given  up,  the  stamping  of  the  notes  as  paid  by 
plaintiffs,  and  the  acts  of  plaintiffs  in  sending  their  checks  upon 
the  east  in  payment  of  said  notes,  in  fact." 
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"The  jury  are  instructed,  that  if,  from  the  evidence,  they 
believe  that  the  plaintiffs  received  the  checks  in  question  as  so 
much  money,  and  that  they  gave  up  the  defendant  his  promis- 
sory notes  for  the  amount  called  for  in  said  checks,  duly  stamped 
as  "  paid,"  and  if  they  further  believe  that  they,  the  plaintiffs 
and  defendant,  at  the  time  the  notes  were  so  given,  so  under- 
stood, that  the  checks  were  received  by  the  plaintiffs  as  cash 
or  as  absolute  payment  of  said  notes,  then  the  law  is  with  the 
defendant,  and  the  plaintiffs  cannot  recover  in  this  suit." 

This  cause  was  heard  originally  in  this  court'  at  the  April 
Term,  1865,  and  decided  in  favor  of  the  appellant ;  but  a  re- 
argument  was  ordered  by  the  court,  which  was  had  at  the 
present  April  Term,  1866. 

Mr.  E.  W.  Evans,  for  the  appellant. 

Messrs.  McAllister,  Jewett  &  Jackson,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  case,  in  all  its  important  features,  is  the  same  as  the  case 
of  Bickforol  v.  The  First  National  Bank,  ante,  and  must  be 
decided  in  the  same  way. 

This  case  was  tried  by  a  jury,  and  the  questions  arising  on 
the  record  come  up  on  exceptions  of  appellant  to  instructions. 

As  in  that  case,  so  in  this,  there  was  no  proof  that  the  amount 
of  the  check  was  actually  charged  in  account  against  the 
drawer,  thereby  depriving  him  of  the  control  of  it  so  that  he 
could  not  use  it  for  any  purpose.  W.  S.  Smith,  the  teller,  testified 
that  he  had  in  his  own  mind,  by  a  mental  operation,  charged 
the  check  in  account  against  the  drawer,  but  had  not  charged 
it  on  the  books  of  the  bank,  or  noted  it  on  the  check,  conse- 
quently the  funds  were  not  actually  placed  beyond  the  control 
of  the  drawer.  The  teller  made  no  memorandum  of  it,  except 
"  in  his  head,"  where  it  seems  he  kept  such  transactions. 

This  is  an  important  fact,  and  places  the  certified  check  on 
no  higher  ground  than  one  uncertified.  This,  we  have  fully 
discussed  in  Bickford's  case. 
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We  were  of  opinion,  when  tins  cause  was  before  us  at  the 
last  term,  that  a  certified  check  was  something  more  than  an 
acceptance  of  an  inland  bill  of  exchange,  since  the  certificate 
gives  the  check  greater  currency,  enabling  it  to  pass  from  hand 
to  hand  as  money,  and  being  by  a  bank  issuing  its  own  notes 
as  currency,  more  confidence  would  be  inspired,  than  by  a  bill 
of  exchange  drawn  on  an  individual  and  accepted.  The  im- 
press of  such  a  bank  in  good  credit  on  a  check  that  it  was 
"good"  and  would  be  good  at  any  reasonable  time  thereafter, 
when  presented  for  payment,  made  the  check  a  more  efficacious 
medium  of  payment  and  aid  in  commercial  exchanges  than  a 
mere  bill  of  exchange  though  accepted.  We  were  of  opinion, 
that,  by  certifying  the  check  and  charging  it  up  in  account 
against  the  drawer,  it  was  a  question  for  the  jury,  whether  the 
check  was  accepted  by  the  appellees  as  cash,  and  credit  given 
to  the  bank  certifying  the  check,  and  the  appellant  thereby 
discharged,  and  this  on  the  mistaken  understanding  that  the 
check  had  been  charged  against  the  appellant  by  the  bank, 
whereby  he  had  parted  with  all  control  over  the  funds. 

More  reflection  and  a  close  examination  of  the  authorities, 
which  are  referred  to  in  Bickford's  case,  have  satisfied  us,  we 
were  in  error,  and  that  the  check,  though  certified  and  used  as 
money,  still  retained  all  the  characteristics  of  an  inland  bill  of 
exchange.  Being  such,  the  drawer  is  liable  for  the  amount, 
after  notice  of  presentation,  and  protest  for  non-payment,  all 
which  appellant  received  in  due  form. 

We  are  satisfied  none  of  the  instructions  asked  by  appellant 
containing  views  different  from  those  herein,  and  in  Bickford's 
case,  expressed,  should  have  been  given.  The  judgment  must 
be  affirmed. 

Judgment  affirmed. 
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William  H.  W.  Cushman 

v. 

Charles  H.  Sutphen. 

1.  Interest  —  at  what  rate  recoverable,  under  act  of  1849.  Where,  on  bill 
filed  to  redeem  from  a  mortgage,  an  amount  is  found  to  be  due  the  mortgagee 
on  the  19th  of  February,  1856,  upon  which  the  mortgagor  had  agreed  to  pay 
interest  at  ten  per  cent,  the  interest  law  of  1849,  being  then  in  force,  would 
govern  the  rate  of  interest,  and  it  appearing  the  transaction  was  not  for  money 
loaned,  and  usury  being  relied  upon,  only  six  per  cent.,  was  allowed. 

2.  Same  —  at  what  rate  allowed  in  equity,  where  usury  is  reserved.  Where 
a  mortgagor  is  seeking  to  redeem,  and  alleges  usury,  from  which  he  seeks 
relief,  although  the  statute  under  which  the  usury  was  reserved  declared  a 
forfeiture  of  all  the  interest,  yet  he  will  be  required  to  pay  six  per  cent,  on  the 
principle  that  he  who  asks  equitable  relief  should  do  equity,  and  equity  would 
require  him  to  pay  legal  interest. 

Appeal  from  the  Circuit  Court  of  La  Salle  county ;  the  Hon. 
Madison  E.  Hollistek,  Judge,  presiding. 

This  was  a  suit  in  chancery  instituted  in  the  court  below  by 
Charles  H.  Sutphen  against  William  H.  W.  Cushman,  by  which 
the  complainant  seeks  to  redeem  from  an  alleged  mortgage, 
executed  by  him  to  the  defendant  in  the  form  of  a  deed,  pur- 
porting to  convey  an  absolute  estate. 

On  the  first  hearing  in  the  court  below,  the  conveyance  was 
decreed  to  be  a  mortgage,  and  the  complainant  was  allowed  to 
redeem  upon  paying  to  the  defendant  a  certain  sum.  The 
complainant  appealed  from  that  decree,  alleging  the  amount 
found  to  be  due  to  the  defendant  was  too  large.  The  defend- 
ant assigned  cross-errors,  insisting  the  transaction  was  not  a 
mortgage,  but  a  conditional  sale.  The  cause  was  heard  in  this 
court,  on  that  appeal,  at  the  April  Term,  1864,  when  it  was 
held  that  the  transaction  was  a  mortgage,  but  the  decree  was 
reversed  and  the  cause  remanded,  with  directions  to  the  Circuit 
Court  to  refer  the  cause  to  the  master,  in  order  that  further 
proof  might  be  taken  concerning  the  state  of  accounts  between 
the  parties.     The  case  is  reported  in  35  111.  186,  where  all  the 


1866.]  ClTSHMAN  V.  SUTPHEN.  257 

Opinion  of  the  Court. 

material  facts,  as  presented  on  the  former  hearing,  may  be 
found. 

In  obedience  to  the  remanding  order  of  this  court,  the  cause 
was  referred  to  the  master  in  the  court  below,  and  additional 
proofs  taken.  The  only  additional  testimony  in  reference  to 
the  character  of  the  transaction,  as  a  mortgage  or  a  sale,  was 
that  of  the  parties  themselves,  which  was  conflicting,  and  is  not 
of  sufficient  importance,  as  affecting  that  question,  to  be  given 
in  detail  here. 

The  master,  in  stating  the  account,  allowed  interest  upon 
some  of  the  items  due  the  defendant  at  the  rate  of  six  per  cent, 
when  an  usurious  rate  had  been  agreed  upon.  Exceptions 
were  taken  to  the  master's  report  by  the  defendant,  but  they 
were  overruled  by  the  court,  and  it  was  again  decreed  that  the 
conveyance  from  the  complainant  to  the  defendant,  though 
absolute  in  form,  was,  in  substance  and  fact,  a  mortgage  to 
secure  a  past  and  prospective  indebtedness  from  the  complain- 
ant to  the  defendant.  It  was  further  decreed,  that  the  defendant 
held  the  title  to  the  land  as  security  for  $1,887.84,  which  com- 
plainant was  required  to  pay  on  or  before  the  10th  of  September, 
1865,  with  six  per  cent  interest  from  the  tenth  day  of  the  pre- 
ceding July ;  and,  upon  such  payment  being  made,  the  defend- 
ant was  required  to  convey  the  premises  to  complainant. 

From  this  decree  the  defendant  took  this  appeal,  and  now 
again  insists  the  court  erred  in  decreeing  the  conveyance  to  be 
a  mortgage ;  but,  if  it  is  to  be  regarded  in  that  light,  the  account 
is  erroneously  stated  in  allowing  but  six  per  cent  interest, 
instead  often  per  cent. 

Mr.  George  C.  Campbell,  for  the  appellant. 

Messrs.  Leland  &  Blanchard  and  Mr.  Oliver  C.  Gray,  for 
the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

After  a  careful  review  of  the  whole  case,  and  after  carefully 
considering  the  grounds  of  our  former  decision,  when  the  case 
17  —  42dIll. 
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was  previously  before  this  court,  we  still  adhere  to  the  decision 
then  made.  We  still  hold  that  the  deed  from  appellee  to 
appellant,  of  the  19th  day  of  February,  1856,  must  be  regarded 
as  a  mortgage,  or  security  for  a  pre-existing  indebtedness,  as 
well  as  for  money  then  advanced,  and  for  contemplated  future 
advances.  The  last  trial  in  the  court  below  has  disclosed  no 
evidence  which  in  our  judgment  should  change  the  conclusion 
then  announced.  The  only  additional  evidence  on  that  ques- 
tion is  the  testimony  of  the  parties  themselves,  and  it  is  contra- 
dictory ;  one  swearing  it  was  intended  only  as  a  security,  and 
the  other,  that  it  was  an  absolute  conveyance.  In  this  conflict 
we  can  only  look  to  the  corroborating  evidence  in  the  case  to 
settle  the  repugnance ;  and  we  think  it  sustains  the  version 
given  of  the  transaction  by  appellee.  Holding  the  deed  to  be 
but  a  security,  the  court  below  decided  correctly  in  referring 
the  case  to  a  master  to  state  the  accounts. 

When  the  former  decree  was  reversed,  and  the  cause  was 
remanded,  with  leave  to  examine  the  parties  as  to  the  state  of 
their  accounts,  it  was  supposed  the  case  would  be  greatly 
relieved  from  the  uncertainties  and  inexplicable  confusion  that 
then  embarrassed  a  statement  of  their  accounts.  But,  when  it 
comes  before  us  on  exceptions  to  the  master's  report,  we  dis- 
cover, that  the  case  is  not  by  any  means  relieved  of  its  former 
difficulties.  The  parties  differ  widely  in  their  statements,  and 
parts  of  their  testimony  are  entirely  unreconcilable. 

We  shall  assume,  that  appellee  was  indebted  on  the  19th  day 
of  February,  1856,  to  appellant,  in  the  sum  of  $4,101.20.  We 
arrive  at  that  conclusion  from  the  fact,  that  on  that  day  the 
parties  came  together,  and,  upon  a  settlement,  they  agreed  that 
sum  was  due  to  appellant.  Appellee  says  that  it  was  composed 
of  his  bond  for  $1,771.85,  with  interest,  and  his  note  for  $1,400, 
with  accrued  interest,  which,  after  deducting  payments,  left  due 
to  appellant  but  $3,778.54 ;  and  the  remaining  portion  of  the 
sum  was  made  up  of  usury.  Appellant,  on  the  contrary,  says 
that  it  was  composed  of  the  bond,  note  and  other  items,  due  from 
appellee  to  him.  We  fail  to  find  any  evidence  sufficiently 
definite  to  change  the  result  at  which  the  parties  then  arrived; 
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and  hence  we  adopt  that  sum  as  the  starting  point  in  the  state- 
ment of  the  account. 

It  is  urged,  that,  if  the  deed  is  to  be  regarded  as  a  security, 
still  the  account  is  erroneously  stated,  in  allowing  but  six  instead 
of  ten  per  cent  interest  on  this  sum  as  well  as  advances  subse- 
quently made.  On  the  19th  of  February,  1856,  the  interest 
law  of  1849  was  in  force,  and  consequently  governed  the 
transaction.  That  act  declared  that  the  rate  of  interest  should 
be  six  per  cent  except  for  money  loaned,  which  might,  by  agree- 
ment of  the  parties,  bear  ten  per  cent.  The  act  also  provides 
if  a  greater  rate  of  interest  than  six  per  cent  should  be  reserved 
when  the  debt  was  not  for  money  loaned,  the  rate,  upon  estab- 
lishing that  it  was  not  for  money  loaned,  should  be  six  per 
cent.  This  being  the  law  then  in  force,  the  sums  embraced  in 
the  bond  for  $1,771.85,  and  the  note  for  $1,400  due  on  that  day, 
must  be  controlled  by  this  act.  Then  does  it  appear  that  these 
sums  were  originally  for  money  loaned.  About  the  note  there 
seems  to  be  no  question  that  it  was  not,  as  the  parties  agree  in 
their  statements  that  it  was  given  for  an  engine  purchased  of 
Cushman  &  Co.  And,  as  usury  is  relied  upon  by  appellee,  this 
note  can  bear  but  six  per  cent  interest.  The  master  then  took 
the  proper  view  of  the  note  when  he  computed  the  interest  at 
that  rate. 

As  it  regards  the  bond  for  $1,771.85,  the  evidence  does  not 
seem  to  disclose  the  consideration  for  which  it  was  given. 
Appellant  states  that  he  is  unable  to  give  the  items  which 
composed  the  amount  of  that  instrument,  owing,  as  he  says,  to 
the  loss  of  one  of  his  books  of  account.  But  he  does  not  say 
that  it  was  for  loaned  money.  Nor  does  he  say  that  he 
loaned  that  amount  to  appellee.  Appellee  also  fails  to  state 
what  the  items  were  which  formed  the  consideration.  The 
instrument  does  not  state  that  it  was  for  money  loaned.  We, 
in  the  absence  of  proof,  may  safely  infer  that  it  was  not  for  the 
loan  of  money.  And  as  to  this  sum  appellee  also  interposed 
the  statute  of  usury,  and  says  that  the  amount  was  the  sum 
found  to  be  due  appellant,  on  a  settlement  of  large  trans- 
actions running  through   a  series  of  years.     This,    appellant 
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admits  in  his  answer,  but  insists,  that  he  had  loaned  him  large 
sums  of  money.  He,  however,  fails  to  state  that  such  sums 
form  any  part  of  this  indebtedness,  nor  does  the  evidence 
establish  the  fact.  Under  the  allegation  of  usury  in  the  bill 
appellant  in  his  answer  admits  that  the  bond  was  given  on  a 
settlement  of  accounts,  and  this  was  responsive  to  the  bill. 
And  in  opposition  to  this  admission  the  law  will  not  presume 
that  it  was  for  money  loaned.  The  bill  having  charged  that  the 
bond  was  given  on  a  settlement  of  accounts,  and  that  being 
admitted  by  the  answer,  we  must  conclude  that  it  could,  under 
the  plea  of  usury,  be  allowed  to  appellant  in  the  account,  with 
six  per  cent  interest.  And  in  this  the  computation  of  the 
master  was  correct. 

As  to  the  other  items,  there  seems  to  have  been  no  agree- 
ment to  pay  the  same  rate  of  interest  which  they  were  bearing 
when  they  were  taken  up  by  appellant.  But  there  seems  U) 
nave  been  a  verbal  agreement  that  appellee  should  pay  fifteen 
per  cent  on  money  subsequently  advanced.  All  advances, 
therefore,  which  were  made  after  the  agreement,  and  prior  to 
the  passage  of  the  interest  law  of  1857,  could  bear  but  six  pei 
cent,  even  with  an  express  agreement  for  usurious  interest  on 
contracts  not  for  money  loaned.  The  act  of  1849  leaves  the 
act  of  1845  in  force,  where  a  greater  rate  of  interest  is  reserved 
on  money  loaned  than  the  statute  authorizes.  Under  the 
statute  of  1845,  a  party  reserving  usurious  interest  forfeited  all 
of  the  interest  and  incurred  a  penalty  besides.  On  these  sums 
then,  at  law,  he  was  not  entitled  to  any  interest  as  they  were 
advanced  under  a  usurious  contract,  but  before  appellee  can 
redeem  he  must  pay  legal  interest.  And  as  to  the  sums  ad- 
vanced after  the  adoption  of  the  act  of  1857,  being  also  under 
a  usurious  agreement,  the  act  declares  that  all  of  the  interest 
shall  be  forfeited.  But  to  redeem  appellee  must  pay  six  per 
cent,  which  is  legal  interest,  and  this  the  master  has  allowed, 
as  he  who  asks  equity  must  do  equity  before  he  can  have  relief. 
Snyder  v.  Griswold,  37  111.  216. 

We  are,  for  these  reasons,  of  the  opinion  that  the  decree  of 
the  court  below  should  be  affirmed.  Decree  affirmed. 
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Nicholas  P.  Iglehart  et  al. 

v. 

Crane  &  Wesson. 

1.  Mortgages  —  subsequent  purchaser  from  the  mortgagor  of  apart  of  the 
premises — only  secondarily  liable.  If  a  mortgagor  conveys  a  portion  of  the 
mortgaged  premises,  retaining  a  portion  himself,  as  between  the  mortgagor 
and  his  grantee,  that  portion  retained  by  the  mortgagor  should  be  first  applied 
to  the  payment  of  the  mortgage. 

2.  And  when  a  court  of  chancery  requires  a  mortgagee  first  to  exhaust  that 
part  of  the  mortgaged  property  still  held  by  the  mortgagor,  it  is  only  another 
application  of  the  principle,  that  where  there  are  two  creditors  standing  in 
equal  equity,  one  of  whom  has  security  upon  two  funds  and  the  other  upon 
only  one  of  the  two,  the  former  is  required  to  proceed,  primarily,  against  the 
fund  upon  which  the  latter  has  no  claim. 

3.  Same — subsequent  purchaser  of  the  remaining  portion  —  of  his  rights  in 
respect  to  the  prior  purchaser.  A  subsequent  purchaser  of  the  portion  thus 
retained  by  the  mortgagor,  with  notice  of  the  prior  sale  of  the  other  portion, 
simply  steps  into  the  shoes  of  the  mortgagor,  and  will  hold  his  portion  subject 
to  be  charged  primarily  with  the  payment  of  the  mortgage.  He  can  claim  no 
equity  which  would  displace  that  of  the  prior  grantee  of  the  other  portion  of 
the  mortgaged  premises,  who  may  still  insist  that  the  portion  remaining  when 
he  purchased  shall  be  first  exhausted,  in  satisfaction  of  the  mortgage,  before 
his  portion  shall  be  chargeable  therewith. 

4.  Same  —  of  successive  sales  by  the  mortgagor  to  different  persons  —  of  the 
relative  rights  of  the  several  purchasers.  So,  when  a  mortgagor  makes  succes- 
sive sales  of  distinct  parcels  of  the  mortgaged  property  to  different  persons 
having  notice  of  the  prior  sales,  and  the  mortgagee  afterward  files  a  bill  to 
foreclose,  the  different  parcels  are  to  be  subjected  to  the  payment  of  the  mort- 
gage in  the  inverse  order  of  their  alienation. 

5.  Same  —  release  by  the  mortgagee  of  the  primary  fund — its  effect  upon  the 
portion  secondarily  liable.  From  the  foregoing  rule  as  to  the  order  in  which 
mortgaged  premises  shall  be  charged,  it  follows,  that  if  the  mortgagee,  with 
actual  notice  of  the  facts,  releases  from  the  mortgage  that  portion  of  the  prem- 
ises primarily  liable,  he  thereby  releases,  pro  tanto,  the  portion  secondarily 
liable.  When  the  mortgage  is  sought  to  be  enforced  against  the  owner  of  the 
latter  he  can  claim  an  abatement  of  his  liability  to  the  extent  of  the  value  of 
that  portion  which  should  have  made  the  primary  fund. 

6.  Same  —  of  the  character  of  notice  which  must  be  given  to  a  prior  incum- 
brancer, of  subsequent  conveyances.  A  mortgagee  is  not  required  to  take  notice 
of  the  registry  of  deeds  made  subsequent  to  his  own  mortgage.  In  order  to 
charge  him  with  notice  of  such  subsequent  conveyances,  so  as  to  affect  his 
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action  in  respect  to  the  rights  of  those  holding  under  them,  the  notice  must  be 
actual,  not  constructive. 

7.  Same  —  subsequent  purchasers  affected  by  constructive  notice.  But,  while 
the  mortgagee  must  have  actual  notice  in  order  to  affect  his  rights,  a  second 
or  subsequent  purchaser  from  the  mortgagor  is  bound  by  the  constructive 
notice  furnished  by  the  registry  of  prior  conveyances  of  any  portion  of  the 
mortgaged  premises. 

8.  Cross-bill  —  whether  necessary.  Upon  bill  filed  to  foreclose  a  mortgage, 
against  several  successive  subsequent  purchasers,  who  desired  to  set  up  against 
the  complainant  a  release  which  he  had  given  in  respect  to  a  part  of  the  mort- 
gaged premises  which  were  primarily  liable  for  the  satisfaction  of  the  mort 
gage,  as  a  ground  for  holding  the  mortgage,  to  a  certain  extent,  discharged,  it 
is  not  necessary  to  file  a  cross-bill  for  that  purpose,  but  the  relief  sought  by  the 
defendant,  in  that  regard,  may  be  obtained  under  the  proper  allegations  in  his 
answer. 

9.  Subsequent  purchasers  from  mortgagor  —  not  affected  by  an  agree- 
ment  between  mortgagor  and  mortgagee,  of  which  they  have  no  notice.  Where 
a  mortgagee  executed  an  agreement  to  his  mortgagor  that  he  would  release 
from  time  to  time  such  portion  of  the  mortgaged  premises  as  the  mortgagor 
might  sell,  upon  being  paid  on  the  purchase  money  a  certain  sum  on  each 
parcel  sold,  subsequent  purchasers  from  the  mortgagor  who  had  not  obtained 
releases,  would  not  be  affected  by  such  agreement,  unless  they  had  notice  of 
it,  either  actual  or  constructive, 

Appeal  from  the  Superior  Court  of  Chicago. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Messrs.  Garrison  &  Blanchard,  for  the  appellants,  Garrisor 
and  Hartshorn. 

Mr.  George  F.  Bailey,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

On  the  8th  of  January,  1853,  the  appellees,  Crane  &  Wesson 
resident  in  Detroit,  sold  and  conveyed  to  Nicholas  P.  Iglehart, 
of  Chicago,  blocks  27  and  28  in  the  south-east  quarter  of  section 
17,  township  39,  range  4,  in  said  city.  Iglehart  paid  $500  in 
hand  and,  for  the  balance,  $24,500,  executed  to  the  vendors  his 
bond,  secured  by  a  mortgage  upon  the  premises.  The  deed  and 
mortgage  were  duly  recorded.  The  bond  called  for  payment 
in  certain  sums  quarterly,  the  last  payment  maturing  June  1, 
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1861,  and  also  for  the  payment  every  three  months  of  al] 
moneys  received  by  Iglehart  upon  the  sale  of  lots,  to  be  applied 
as  a  credit  upon  the  installment  next  falling  due  upon  said 
land.  At  the  same  time  Crane  &  Wesson  executed  an  instru- 
ment by  which  they  agreed  to  discharge  from  the  mortgage 
"  any  lots  fronting  upon  Hoosier  avenue  on  payment  of  $200 
each,  not  less  than  five  lots  at  a  time,  and  any  lots  on  Hoosier 
avenue  at  $350  each,  not  less  than  three  at  a  time."  This 
agreement  was  not  recorded  until  February  14,  1859. 

On  the  29th  of  November,  1853,  Iglehart  subdivided  the 
blocks  into  151  lots  and  commenced  their  sale.  In  May,  1857, 
Crane  &  Wesson,  having  received  the  amount  then  due  upon 
the  land,  released  thirty-two  lots  from  the  mortgage.  Other 
lots  were  released  from  time  to  time  until  October,  1859,  when 
the  last  releases  were  executed.  Fifty-seven  of  the  lots 
sold  were  thus  released.  At  the  October  Term,  1861,  of  the 
Superior  Court  of  Chicago,  Crane  &  Wesson,  to  whom  a  large 
balance  was  due  upon  the  bond,  filed  their  bill  to  foreclose  the 
mortgage  upon  the  unreleased  lots,  making  the  several  purchas- 
ers parties.  The  cause  came  on  to  a  hearing  upon  bill,  answers, 
replications  and  proofs,  and  the  court  pronounced  a  decree  for 
the  unpaid  purchase  money  and  distributed  the  payment 
among  all  the  unreleased  lots.  The  master,  to  whom  the  case 
had  been  referred,  reported  that  the  amount  already  received 
on  the  released  lots  was  sufficient  to  cover  their  equitable  por- 
tion of  the  mortgage  debt,  on  the  principle  of  equality  of  bur- 
den among  all  the  lots,  and  the  decree  was  framed  upon  this 
principle.  The  defendants  who  were  interested  in  lots  83,  84, 
89,  116,  117,  118,  149  and  150,  appealed  from  the  decree  so  far 
as  it  related  to  those  lots,  and  have  brought  the  record  to  this 
court. 

These  lots  were  sold  and  conveyed  by  Iglehart,  in  1855,  long 
prior  to  the  execution  of  the  releases  by  Crane  &  Wesson,  and 
long  prior  to  the  registry  of  the  agreement  above  referred  to, 
given  by  them  to  Iglehart,  of  which  agreement  it  does  not 
appear  the  purchasers  of  these  lots  had  notice.  A  part  ot  the 
lots  released  were  not  sold  until  after  the  sale  of  the  lots  as  to 
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which  the  appeal  was  taken.  Whether  they  were  all  sold  after 
these  lots,  or  how  many  of  them,  is  not  necessary  to  be  deter- 
mined for  the  purposes  of  this  opinion. 

It  is  contended  by  the  appellants,  that,  when  a  mortgagor 
makes  successive  sales  of  distinct  parcels  of  the  mortgaged 
property,  to  different  persons  having  notice  of  the  prior  sales, 
and  the  mortgagee  afterward  files  a  bill  to  foreclose,  the  different 
parcels  are  to  be  subjected  to  the  payment  of  the  mortgage  in 
the  inverse  order  of  their  alienation.  It  is  further  contended, 
as  a  consequence  of  the  foregoing  principle,  that,  if  the  mortga- 
gee, with  actual  knowledge  of  all  the  facts,  releases  a  part  of 
the  property  thus  conveyed,  he  thereby  discharges  his  lien  pro 
tanto,  and,  to  the  extent  of  the  value  of  the  part  released,  upon 
those  parcels  held  under  prior  conveyances  from  the  mortgagor. 
It  is  further  urged,  that  the  court  below  erred  in  subjecting  the 
lots  of  the  appellants  to  the  payment  of  the  mortgage  upon  the 
principle  of  equality  of  burden  among  all  the  lots,  and  in  dis- 
regard of  the  foregoing  rules.  On  the  other  hand,  it  is  insisted 
by  the  appellees  that  this  rule,  as  to  the  inverse  order  of  aliena- 
tion, is  not  so  firmly  established  in  chancery  practice  as  to  be 
obligatory  upon  the  court  by  force  of  precedent,  and  that  upon 
its  own  merits  it  ought  not  to  be  adopted.  It  is  further  urged, 
hat,  if  it  be  recognized  as  the  rule,  it  ought  not  to  be  applied 
to  the  case  at  bar. 

The  counsel  for  the  appellees  has  presented  his  views  with 
much  force,  but  we  cannot  concur  in  them. 

This  question  was  incidentally  before  the  court  in  the  case  of 
Mc Laurie  v.  Thomas,  January  Term,  1866,  (reported  in  39  111. 
291)  but  was  not  definitely  decided.  We  have  now  given  it  a 
full  examination,  and,  although  the  courts  in  Kentucky  and 
Iowa  have  declined  to  adopt  the  principle  contended  for  by 
appellants,  yet  we  find  the  large  current  of  authorities,  both  in 
Great  Britain  and  in  this  country,  so  decidedly  in  its  favor,  and 
the  rule  itself  rests  upon  such  grounds  of  equity  and  reason, 
that  we  cannot  refuse  to  accept  it  as  the  law.  It  rests,  indeed, 
upon  a  simple  principle.  If  a  mortgagor  conveys  a  portion  of 
the  mortgaged   premises,   retaining   a   portion  himself,   it   is 


1866.]  Iglehart  et  al.  v.  Crane  &  Wesson.  265 

Opinion  of  the  Court. 

familiar  law  and  admitted  by  all  the  cases,  that,  as  between  the 
mortgagor  and  his  grantee,  that  portion  retained  by  the  mort- 
gagor should  be  first  applied  to  the  payment  of  the  mortgage. 
An  equitable  lien  attaches  for  this  purpose  in  favor  of  the 
grantee,  as  against  the  parcel  held  by  the  mortgagor.  The 
equity  of  this  rule  is  apparent,  on  the  plain  ground  that  a 
man's  own  property  should  be  first  applied  to  the  payment  of 
his  own  debts,  and  when  a  court  of  chancery  requires  a  morga- 
gee  first  to  exhaust  that  part  of  the  mortgaged  property  still 
held  by  the  mortgagor,  it  is  only  another  application  of  the 
principle  so  long  and  so  firmly  settled  by  courts  of  equity,  that, 
where  there  are  two  creditors  standing  in  equal  equity,  one  of 
whom  has  security  upon  two  funds  and  the  other  upon  only  one 
of  the  two,  the  former  is  required  to  proceed  primarily  against 
the  fund  upon  which  the  latter  has  no  claim. 

The  justice  of  first  subjecting  to  the  payment  of  the  mort- 
gage so  much  of  the  mortgaged  property  as  may  still  remain 
in  the  hands  of  the  mortgagor,  cannot  be  denied,  and  is  admit- 
ted by  the  counsel  for  the  appellees.  If,  then,  this  species  of 
equitable  lien  has  attached  in  favor  of  a  purchaser  of  a  part 
of  the  mortgaged  premises  against  the  residue  in  the  hands  of 
the  mortgagor,  how  is  this  residue  to  be  considered  as  dis- 
charged from  the  lien,  merely  by  a  sale  and  conveyance  of  it  to 
a  third  person  taking  with  notice  of  all  the  facts  ?  The  pur- 
chaser with  notice  simply  steps  into  the  shoes  of  the  mortgagor. 
He  can  claim  no  equity  which  would  displace  that  of  the  prior 
grantee  of  the  other  portion  of  the  mortgaged  premises,  because, 
having  voluntarily  and  knowingly  become  the  purchaser,  he 
cannot,  by  such  act,  and  at  his  own  mere  volition,  displace  or 
impair  the  equity  of  another. 

This  is  the  ground  upon  which  rests  the  rule  that  mortgaged 
premises  are  to  be  subjected  to  the  lien  in  the  inverse  order  of 
their  alienation,  where  the  subsequent  purchasers  have  bought 
with  notice,  and,  as  already  remarked,  in  our  opinion,  the  rule 
has  a  most  persuasive  equity. 

We  will  refer  to  some  of  the  cases  in  which  shis  question 
has  been  considered. 
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In  Hartley  v.  0\ "Flaherty,  Lloyd  &  Gould,  Cases  Temp. 
Plunket,  216,  Lord  Plunket  says :  "If  a  mortgagor  sells  a 
portion  of  his  equity  of  redemption  for  valuable  or  good  con- 
sideration, the  entire  residue  undisposed  of  by  him  is  applica- 
ble, in  the  first  instance,  to  the  discharge  of  the  mortgage  and 
in  ease  of  the  bona  fide  purchaser ;  and  it  is  contrary  to  any 
principle  of  justice  to  say  that  a  person  afterward  purchasing 
from  that  mortgagor  shall  be  in  a  better  situation  than  the 
mortgagor  himself  in  respect  to  any  of  his  rights." 

In  Hamilton  v.  Royce,  2  Schoales  &  Lefroy,  326,  Lord  Redes- 
dale,  said  :  "  The  rule  is  very  clear.  A  purchaser  takes  sub- 
ject to  all  equities  to  which  the  vendor  was  subject,  and  of 
which  the  purchaser  had  notice.  Here  the  purchaser  takes 
under  the  settlement  of  January,  1788 ;  without  that  settle- 
ment he  has  no  title ;  consequently  he  takes  with  notice  of  that 
settlement  and  with  notice  of  a  clear  equity  against  the  estate 
which  he  has  purchased,  that  is,  that  whatever  incumbrances 
might  affect  the  estate  of  Boherlack,  were  to  be  made  good  out 
of  this  estate."  The  learned  judge  then  states  an  unreported 
case  decided  by  Lord  Hardwicke  to  the  same  purport. 

In  Averill  v.  Wade,  Lloyd  &  Gould,  Temp.  Stjgden,  the 
chancellor,  says  :  "  A  man  seized  of  estates  A  &  B,  both  sub- 
ject to  a  judgment  debt,  settles  A  for  a  valuable  considera- 
tion, without  noticing  the  judgment ;  the  judgment  creditor 
would  be  compelled  to  go  against  estate  B,  and  the  persons 
claiming  under  the  settlement  would  be  entitled  to  have  the 
settled  estate  exonerated  at  the  expense  of  the  unsettled  estate  ; 
the  judgment  binds  both,  and  where  there  is  a  settlement  of 
part  of  an  estate,  as  if  free  from  incumbrance,  equity  will 
throw  the  whole  on  the  unsettled  part  which  still  belongs  to 
the  original  owner." 

This  question,  however,  seems  to  have  been  less  fully  con- 
sidered in  the  English  than  in  the  American  courts.  Here  it 
has  often  been  directly  presented  for  adjudication,  and,  as 
already  stated,  the  preponderance  of  authority  is  largely  in 
favor  of  the  rule  growing  out  of  the  inverse  order  of  alienation. 
In  Clowes  v.  Diekmson,  5  Johns.  Ch.  240,  the  great  authority  of 
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Chancellor  Kent  is  recorded  in  an  elaborate  opinion  in  favor 
of  the  rule.  He  refers  to  Harbert's  case,  3  Coke,  11,  where  it 
was  resolved,  that,  if  A  be  seized  of  three  acres,  and  acknowl- 
edge a  recognizance  or  statute,  and  enfeoff  A  of  one  acre,  and 
B  of  another,  and  the  third  acre  descends  to  the  heir,  and  exe- 
cution be  sued  out  against  the  heir,  he  shall  not  have  contribu- 
tion against  the  purchasers,  "  for  the  heir  sits  in  the  seat  of  his 
ancestor,"  and  the  chancellor  adds,  in  reference  to  successive, 
purchasers  of  different  portions  of  incumbered  property,  that 
they  too  may  be  said  to  sit  in  the  seat  of  their  grantors.  This 
rule  has  since  been  followed  by  the  New  York  courts  in  many 
cases.  James  v.  Hubbard,  1  Paige,  234 ;  Jenkins  v.  Freyer,  4 
id.  53 ;  Guion  v.  Knapp,  6  id.  35 ;  Patty  v.  Pease,  8  id.  277 ; 
SJceel  v.  Spraker,  id.  182.  The  rule  has  been  settled  in  the 
same  way  in  Yermont,  in  Lyman  v.  Lyman,  32  Yt.  79 :  in 
New  Jersey,  in  Shannon  v.  Marsells,  1  Saxton,  413,  and  in 
Wickqffv.  Davis,  3  Green  Ch.  224;  in  Yirginia,  in  Ilinkle  v. 
Alslatt,  4  Gratt.  284,  and  Jones  v.  Myrick,  8  id.  179,  and 
in  New  Hampshire,  in  Brown  v.  Simons,  44  N.  H.  475.  The 
Supreme  Court  of  Massachusetts  recognizes  the  rule  in  Allen 
v.  Clark,  17  Pick.  47,  and  in  Chase  v.  Woodbury ,  6  Cush.  143, 
though  a  different  principle  seems  to  have  been  applied  in 
Parhnan  v.  Welch,  19  Pick.  241.  In  Ohio,  also,  there  is 
some  conflict  of  authority,  the  rule  having  been  adopted  in  the 
Com.  Bank  of  Lake  Erie  v.  W.  B.  Bank,  11  Ohio,  444,  and 
disregarded  in  Green  v.  Ramage,  18  id.  428,  without,  however, 
professing  to  overrule  the  first  case.  In  Maine,  the  rule  is 
recognized  in  LLolden  v.  Pike,  24  Maine,  427,  and  Shepherd  v. 
Adams,  32  id.  63,  though  the  facts  in  these  cases  did  not  call 
for  its  application. 

The  only  States  in  which  this  doctrine  is  distinctly  repudi- 
ated, so  far  as  we  are  aware,  and  the  principle  of  equality  of 
contribution  among  all  the  purchasers  of  the  mortgaged  premi- 
ses applied,  are  Kentucky,  in  Dickey  v.  Thompson,  8  B.  Mon. 
312,  and  Iowa,  in  Bates  v.  Ruddick,  2  Clarke,  423.  We  do  not 
deem  the  reasoning  in  those  cases  satisfactory,  and  their  au- 
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thority  must  yield  to  that  of  the  many  courts  that  have  laid 
down  a  different  rule. 

From  this  rule,  as  to  the  order  in  which  mortgaged  premises 
are  to  be  charged,  it  follows  as  a  corollary,  that,  if  the  mortgagee, 
with  actual  notice  of  the  facts,  releases  from  the  mortgage  that 
portion  of  the  premises  primarily  liable,  he  thereby  releases  pro 
tanto,  the  portion  secondarily  liable.  When  the  mortgage  is 
sought  to  be  enforced  against  the  owner  of  the  latter,  he  can 
claim  an  abatement  of  his  liability  to  the  extent  of  the  value 
of  that  portion  which  should  have  made  the  primary  fund.  But 
the  notice  to  the  mortgagee  must  be  actual  and  not  constructive. 
It  would  be  unreasonable  to  require  a  mortgagee  to  take  notice 
of  the  registry  of  deeds  made  subsequent  to  his  own  mortgage. 
He  is  neither  a  "  creditor"  nor  a  "  subsequent  purchaser,"  and 
therefore  falls  neither  within  the  letter  nor  spirit  of  the  record- 
ing laws.  See  Mattison  v.  Thomas,  decided  at  the  present 
term  of  the  court  (reported  in  41  111.  110)  and  cases  there  cited. 
See  also  Washburn e  on  Real  Property,  572 ;  Patty  v.  Pease, 
8  Paige,  277 ;  Taylor,  Exr.,  v.  Morris,  5  Rawle,  51 ;  Cheese- 
brough  v.    Willard,  1  Johns.  Ch.  409  ;  Stuyvesant  v.  Hone, 

1  Sand.  Ch.  419  ;  James  v.  Brown,  11  Mich.  26 ;  George 
v.  Wood,  9  Allen,  80;  Stuyvesant  v.  Hall,  2  Barb.  Ch.  151. 
It  is  easy  for  the  first  purchaser  from  the  mortgagor  to 
give  notice  to  the  mortgagee,  but  to  require  of  the  latter  an 
examination  of  the  registry  for  subsequent  conveyances  which 
cannot  impair  his  lien,  and  in  which  he  has  no  direct  interest, 
would  be  imposing  upon  him  a  burden  that  does  not  belong  to 
his  position.  All  the  authorities  agree,  that  this  doctrine  of 
inverse  order  is  to  be  so  applied  by  the  courts  as  not  to  impair 
the  security  of  the  mortgagee.  But,  when  the  mortgagee,  hav- 
ing actual  notice,  releases  the  part  primarily  liable,  the  act 
draws  after  it  the  consequences  above  stated.  This  has  been 
often  decided.  Sheet  v.  SpraJcer,  8  Paige,  195  ;  Patty  v.  Pease, 
id.  277 ;  Brown  v.  Simons,  44  "N.  H.  475 ;  Stuyvesant  v.  Hall, 

2  Barb.  Ch.  151 ;  Lyman  v.  Lyman,  32  Yt.  79 ;  Chase  v. 
Woodbury,    6   Cush.   143 ;    Carter  v.  Weal,  24  Georgia,  346 ; 

Shannon  v.  Marselis,  1  Saxton  (N.  J.)  413. 
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But,  while  the  mortgagee  must  have  actual  notice  in  order 
to  affect  his  rights,  a  second  or  subsequent  purchaser  from  the 
mortgagor  is  bound  by  the  constructive  notice  furnished  by  the 
registry  of  prior  conveyances  of  any  portion  of  the  mortgaged 
premises. 

When  the  first  grantee  from  the  mortgagor  has  duly  recorded 
his  conveyance  he  has  done  all  in  his  power.  Not  knowing 
who  may  be  future  purchasers  of  other  portions  of  the  premises, 
he  cannot  give  them  actual  notice.  The  Supreme  Court  of 
New  Hampshire  in  Brown  v.  Simoiis,  44  N.  H.  475,  speaking 
of  the  subsequent  purchaser,  say :  "in  the  examination  of  the 
title  to  the  part  he  proposes  to  buy,  he  is  led  directly  to  the 
original  mortgage,  and  he  finds  that  his  is  but  part  of  an  entire 
tract  in  which  his  grantor  has  only  a  right  of  redemption,  and 
which  was  originally  subject  to  a  common  burden,  but  liable 
to  be  affected  by  a  prior  sale  of  another  part  of  the  entire  tract. 
Under  such  circumstances  the  different  parcels  of  the  tract 
mortgaged  cannot  be  considered  as  separate  and  distinct,  so  as 
to  relieve  him  of  the  duty  of  inquiring  into  the  title  to  the 
other  part ;  but,  we  think,  that,  in  examining  the  title  to  the 
part  he  proposes  to  buy,  he  is  led  directly  to  a  deed  that  puts 
him  on  inquiry  as  to  the  remaining  part  of  the  land."  In  sup- 
port of  these  views  the  court  refer  to  2  Fonbl.  Eq.  b.  3,  ch.  3, 
section  1,  note  ;  4  Greenl.  (Cruise)  452,  note  ;  ParJcert  v.  Alex- 
ander, 1  Johns.  Ch.  398  ;  Chase  v.  Woodbury,  6  Cush.  113  ; 
La  Farge  Fire  Ins.  Co.  v.  Bell,  22  Barb.  54 ;  Montgomery  v. 
JDorion,  6  N.  H.  255 ;  French  v.  Gray,  2  Conn.  108. 

We  concur  in  the  views  expressed  by  the  Supreme  Court  of 
New  Hampshire. 

It  remains  to  be  considered  whether  the  case  at  bar  falls 
within  the  principles  above  stated. 

It  is  urged  by  the  counsel  for  the  appellees,  that  they  had  no 
actual  notice  of  the  prior  conveyances  when  they  executed  the 
releases.  There  is,  it  is  true,  no  direct  and  positive  proof,  but 
the  inference  of  notice,  from  the  correspondence  introduced  in 
evidence,  and  from  other  circumstances  proven,  is  irresistible. 
The  land  was  sold  in  June,  1853,  and  the  arrangement  between 
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the  parties  at  that  time  was,  that  it  was  to  be  subdivided  into 
not  less  than  one  hundred  and  fifty  lots  for  the  purpose  of  sale 
to  various  purchasers.  Iglehart  was  to  pay  twenty-live  thou- 
sand dollars.  He  paid  only  five  hundred  in  hand,  giving  bond 
and  mortgage  for  twenty-four  thousand  five  hundred.  It  is 
evident,  from  the  character  of  this  contract,  that  the  vendors 
relied  for  payment  on  the  proceeds  of  the  sale  of  the  lots,  and 
accordingly  they  inserted  in  the  bond  a  provision,  not  only  for 
the  payment  of  the  balance  in  stipulated  sums  quarterly,  but 
also  that  Iglehart  was  to  pay  over  quarterly  all  the  moneys  he 
had  received  on  sales  of  lots.  The  peculiar  character  of  this 
contract  thus  furnished  the  strongest  inducement  to  the  vendors 
to  keep  themselves  fully  informed  of  the  sales  made  by  Iglehart. 
The  first  release  was  executed  May  18,  1857,  and,  prior  to  that 
time,  a  large  number,  we  believe  more  than  half,  of  the  lots  had 
been  sold.  We  find,  in  the  correspondence  prior  to  that  date, 
numerous  letters  from  Crane  &  Wesson  to  Iglehart  (those  from 
Iglehart  to  Crane  &  Wesson,  it  should  be  observed,  are  not  in 
the  record)  pressing  for  payment,  stating  their  need  of  money, 
and  giving  reasons  why  they  should  not  send  releases  asked  for 
by  Iglehart.  There  is  a  large  mass  of  this  correspondence,  and 
it  shows,  on  the  part  of  Crane  &  Wesson,  who  were  themselves 
professional  dealers  in  real  estate,  a  perfect  knowledge  of  their 
business  with  Iglehart.  But  these  letters  furnish  only  a  part 
of  the  proof.  It  appears  by  the  testimony  of  several  witnesses, 
who  were  clerks  in  the  office  of  Iglehart,  that  one  of  the  firm 
of  Crane  &  Wesson  was  in  Chicago  two  or  three  times  every 
year,  and  that,  when  at  the  office  of  Iglehart,  he  would  examine 
the  books  relating  to  this  transaction,  one  of  which  was  a  vol- 
ume having  these  lots  numerically  arranged,  and  showing  what 
sales  had  been  made  and  the  condition  of  each  lot. 

Now  it  is  not  conceivable  that  an  intelligent  business  man, 
himself  a  real  estate  dealer,  and  having  a  contract  of  this  pecu- 
liar kind  with  another  real  estate  dealer,  by  the  terms  of  which 
both  his  security,  and  the  amount  due,  would  depend  largely 
on  the  disposition  that  had  been  made  of  the  different  lots, 
needing  money,  pressing  for  payment,  and  not  very  well  satis- 


1866.]  Iglehabt  et  at.  v.  Crane  &  Wesson.  271 

Opinion  of  the  Court. 

fied  with  the  doings  of  his  vendee,  and  actually  examining  from 
time  to  time  a  book  containing  a  plain  statement  of  the  sales, 
or  at  least  taking  the  books  and  going  with  his  vendee  into  an 
inner  room,  as  appears  by  the  testimony, —  it  is  not  conceivable, 
we  say,  that  he  should  not  have  ascertained  how  the  business 
was  progressing,  and  what  lots  were  sold.  Moreover,  the  first 
release  was  for  thirty-two  lots  which  were  sold  in  a  body  when 
the  release  was  executed,  and  Crane  came  on  from  Detroit,  and 
participated  personally  in  the  transaction.  The  lots  in  contro- 
versy had  then  been  sold  for  more  than  two  years,  and  a  large 
number  of  all  the  lots  had  been  sold  at  that  time.  The  com- 
plainants knew  this  fact,  and,  although  Crane,  when  he  deliv- 
ered this  release  in  Chicago,  may  not  have  been  able  to  give 
from  memory  the  number  of  each  lot  sold,  and  the  name  of  the 
purchaser,  yet  these  facts  must  have  been  brought  to  his  know- 
ledge before  this  time,  and  he  knew  that  all  the  details  of  the 
business  were  at  hand  in  the  books  of  Iglehart.  which  he  often 
examined.  We  are  obliged  to  consider  the  complainants  as 
chargeable  with  notice. 

It  is  also  urged  by  counsel  for  appellees,  that  the  appellants 
should  have  filed  a  cross-bill.  If  the  complainants  had  exe- 
cuted no  releases,  and  the  appellants  had  sought  merely  to 
procure  a  decree  directing  the  lots  last  conveyed  to  be  first  sold, 
it  would  doubtless  have  been  necessary  to  file  a  cross-bill, 
making  their  co-defendants  parties,  as  they  would  have  been 
asking  a  decree  to  the  prejudice  of  their  co-defendants.  But, 
tor  the  mere  purpose  of  setting  up  against  the  complainants  a 
release  executed  by  them,  as  a  ground  for  holding  the  mort- 
gage, to  a  certain  extent,  discharged,  we  see  no  reason  for  filing 
a  cross-bill. 

It  is  further  urged,  that  the  special  agreement  to  release  each 
lot  whenever  a  certain  amount  should  be  paid  upon  it,  must  be 
considered  as  withdrawing  this  case  from  the  ordinary  rule. 
But  that  agreement  was  not  recorded  until  February  14,  1.859, 
and  there  is  no  pretense  that  it  was  known  to  the  purchasers 
of  the  lots  in  controversy.  Their  equity,  therefore,  attached  as 
if  no  such  agreement  were  in  existence. 
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The  decree,  so  far  as  it  relates  to  these  appellants,  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  in  con- 
formity with  this  opinion.  Before  a  decree  can  be  pronounced 
against  the  lots  of  appellants,  the  value  of  the  lots  released,  at 
the  time  of  such  release,  over  and  above  the  amount  paid  on 
them,  must  be  ascertained  and   allowed  as  a  credit  on   the 

mortgage. 

Decree  reversed. 


T.  Dwight  Walker 

v. 
John  Dement. 

1.  Witness  —  competency  —  when  to  object.  If  it  be  alleged  that  a  witness, 
whose  deposition  has  been  taken  in  a  suit  in  chancery,  is  incompetent,  on  the 
ground  of  interest,  the  objection  cannot  be  made  for  the  first  time  in  the 
appellate  court.  It  should  be  made  before  the  hearing,  in  the  court  below,  by 
motion  to  suppress  the  deposition. 

2.  Same  —  whether  a  party  in  chancery  is  a  competent  witness.  One  of  sev- 
eral defendants  in  chancery  is  a  competent  witness  against  his  co-defendants, 
even  if  he  has  an  interest  in  the  event  of  the  suit,  if  it  be  not  against  the  party 
whose  interests  are  sought  to  be  prejudiced  by  his  testimony. 

3.  Contract  — what  may  be  the  subject  of  contract — giving  a  preference  to 
the  last  of  a  series  of  notes  secured  by  mortgage.  It  is  competent  for  the  holder 
of  several  notes,  falling  due  at  different  times,  which  are  secured  by  mortgage, 
in  transferring  those  last  maturing,  to  stipulate  with  the  assignee,  that  he 
shall  hold  a  lien  on  the  mortgaged  premises  for  the  security  of  the  notes  so 
transferred,  prior  to  that  retained  for  the  security  of  the  notes  first  maturing. 
Such  a  contract  will  be  binding  as  between  the  parties,  and  all  persons  having 
notice  thereof. 

4.  Assignee  of  notes  —  when  chargeable  with  notice  of  prior  equities — and 
when  subject  thereto.  While  the  purchaser  of  a  note,  before  maturity,  without 
notice,  will  be  protected  against  all  defenses  to  the  note,  still,  if  it  is  secured 
by  mortgage,  or  other  collateral  security,  the  assignment  will  not  cut  off  prior 
equities  against  the  mortgage  or  collateral  fund,  although  such  equities  be 
secret  and  latent. 

5.  So,  where  the  holder  of  several  notes  maturing  at  different  times,  which 
are  secured  by  mortgage,  transfers  those  last  maturing,  under  an  agreement 


1866.]  Walker  v.  Dement.  273 

Opinion  of  the  Court. 

with  the  assignee,  that  he  shall  hold  a  preferred  lien  upon  the  mortgaged 
premises  for  the  security  of  the  notes  thus  assigned,  as  against  the  notes  first 
maturing,  which  are  retained  by  the  mortgagee,  a  subsequent  purchaser  of  the 
notes  first  maturing  will  be  chargeable  with  notice  of  that  agreement,  and  will 
hold  the  notes  so  purchased  by  him  subject  to  the  prior  equity  of  the  first 
assignee,  to  have  his  notes  first  satisfied  out  of  the  mortgaged  premises. 

6.  And  especially  is  this  the  case,  where  the  subsequent  purchaser  oi  tne 
notes  first  maturing  obtained  a  mere  equitable  title  to  them ;  he  would  then 
be  bound  to  know  that  they  were  subject  to  all  equities  existing  as  to  the  fund 
relied  upon  for  their  security,  at  the  time  he  purchased  them.  A  person  deal- 
ing in  equitable  claims  to  paper,  and  equitable  securities  for  its  payment, 
should  inquire  of  the  maker,  and  in  case  there  are  several  notes  thus  secured, 
and  only  a  portion  of  them  is  offered,  he  should  inquire  of  the  payee  whether 
the  others  have  been  sold  with  a  preferred  lien  upon  the  security. 

Appeal  from  the  Circuit  Court  of  Winnebago  county ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Mr.  Emery  A.  Stores,  for  the  appellant 

Mr.  James  K.  Edsall,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  case  was  before  the  court  at  the  April  Term,  1864,  where 
the  decree  of  the  court  below  was  affirmed.  A  petition  for  a 
rehearing  was  afterward  filed,  and,  from  the  able  and  forcible 
arguments  presented  in  the  petition,  we  were  induced  to  appre- 
hend that  we  might  have  mistaken  the  law  on  the  previous 
hearing ;  and,  that  we  might  give  more  mature  reflection  and 
further  examination  to  the  legal  propositions  involved,  a  re- 
hearing was  granted.  A  re-argument  has  been  had,  and,  after 
the  most  careful  consideration  of  the  case,  and  the  most  mature 
reflection  we  have  been  able  to  give  it,  we  are  impelled  to  arrive 
at  the  conclusion  first  announced. 

To  a  proper  understanding  of  the  case  it  is  necessary  that  a 
short  statement  of  the  facts  should  be  presented.  It  appears  that 
one  Collins  and  his  wife,  on  the  10th  dav  of  April,  1857,  made 
18— 42d  III. 
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and  delivered  to  W.  H.  Godfrey  four  notes  of  that  date,  pay- 
able to  his  order,  —  one  for  $1,050  payable  September  5,  1857 ; 
one  for  $1,450  payable  March  5,  1858 ;  one  payable  March  5, 
1859,  for  $1,350,  and  one  for  $2,750  payable  March  5,  1860 ; 
and,  to  secure  the  payment  of  these  several  notes,  Collins  and 
wife,  at  the  same  time,  executed  and  delivered  to  Godfrey  a 
mortgage  containing  a  power  of  sale  upon  the  property  de- 
scribed in  the  bill.  That  afterward,  on  the  13th  of  May,  1857, 
Heaton,  while  negotiating  to  sell  to  Charles  Godfrey,  the  father 
of  the  mortgagee,  certain  water  power  and  lots  in  Dixon,  applied 
to  appellee  to  purchase  of  him  an  interest  in  other  lots  near  to 
this  water  power,  that  he  might  be  able  to  sell  it  to  Godfrey. 
That  Heaton  thereupon  agreed  to  pay  appellee  for  such  interest, 
with  two  of  the  notes  executed  by  Collins  last  falling  due,  all 
of  which  notes  Heaton  was  to  acquire  by  the  arrangement  with 
Godfrey,  as  a  part  of  the  consideration  for  the  lots  and  water 
power  which  Heaton  was  then  negotiating  to  sell  to  Charles 
Godfrey. 

Heaton  proposed  to  appellee  to  procure  the  notes,  and  to 
give  him  the  two  last  maturing,  and  pay  them  to  him  for  the 
undivided  interest  in  his  lands  and  lots  adjacent  to  the  water 
power  he  was  offering  to  sell  to  Godfrey.  The  trade  was  con- 
summated, and  appellee  conveyed  to  Heaton,  who  also  conveyed 
this  as  well  as  the  other  property  to  Godfrey.  The  price  paid 
by  Heaton  to  appellee  was  $4,050.  When  Heaton  conveyed 
to  Godfrey,  he  received  the  Collins  notes,  and  the  two  last  fall- 
ing due  he  transferred  to  appellee,  agreeing  with  him,  at  the 
time  of  the  transfer,  that  he  should  have  the  first  and  full 
benefit  of  the  mortgage  on  the  land,  executed  by  Collins  and 
wife  to  secure  the  notes  which  he  then  delivered  to  appellee. 
Afterward,  on  the  26th  of  June,  1857,  William  H.  Godfrey 
put  his  name  to  an  assignment  written  by  Heaton  on  the  back 
of  the  mortgage,  by  which  he  transferred  and  assigned  the 
entire  mortgage,  together  with  all  his  interest  in  the  land  de- 
scribed in  it,  to  appellee,  who  on  the  same  day  caused  the  mort- 
gage and  assignment  to  be  recorded  in  the  proper  office. 

Soon  after  the  transfer  of  the  notes  to  appellee,  Heaton  sold 
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and  delivered  to  appellant,  Walker,  the  other  two  first  matur- 
ing, but  they  were  not  then  indorsed  by  the  payee,  Godfrey. 
One  of  which  for  $1,050  was  subsequently  paid  by  some  ar- 
rangement with  Heaton.  The  other  note  for  $1,450,  was,  after 
its  sale  to  appellant,  and  long  after  its  maturity,  assigned  with- 
out recourse  by  Godfrey  to  Walker,  although  he  was  the 
equitable  owner  by  purchase  from  Heaton  a  short  time  after 
Heaton  received  it  of  Godfrey. 

After  this  note  fell  due,  Godfrey,  the  mortgagee,  at  the 
instance  of  Walker,  proceeded  to  sell  the  mortgaged  premises  to 
latisfy  the  note.  He  sold  the  property  to  one  Wilty,  and  there- 
upon appellee  filed  a  bill  and  supplemental  bill  setting  forth 
.hese  facts,  and  making  Wilty  a  defendant,  charging  him  with 
notice  of  appellee's  equities,  and  with  acting  as  the  agent  of 
Walker,  in  making  the  purchase  and  using  his  money  in  pay- 
ment of  the  lands  struck  off  to  him,  all  of  which  was  admitted 
by  Wilty.  The  prayer  of  the  original  and  amended  bill  was  for 
an  injunction  against  Godfrey,  Walker  and  others,  to  restrain 
them  from  selling  the  lands  for  the  purpose  of  satisfying  the 
note  held  by  Walker,  and  that  the  sale  to  Wilty  might  be  set 
aside,  and  the  mortgage  be  foreclosed,  the  premises  sold,  and 
the  proceeds  be  applied  in  discharge  of  the  note  held  by  appel- 
lee. The  court  below  passed  a  decree  in  accordance  with  the 
prayer  of  the  bills,  and  the  case  is  brought  to  this  court  by 
appeal. 

The  two  material  questions  presented  by  this  record  are, 
was  Heaton  a  competent  witness  to  prove  the  contract  between 
him  and  appellee,  that  he  should  have  the  first  equity  ?  and, 
second,  was  it  competent  for  Heaton  to  .give  this  preference  to 
appellee  ?  According  to  the  reported  decisions  of  this  court, 
the  first  of  these  questions  cannot  be  raised  in  this  court  for 
the  first  time.  It  should  have  been  before  the  hearing  by 
motion  to  suppress  Heaton's  deposition.  Mozier  v.  Knox  Col- 
lege, 32  111.  155,  and  the  cases  there  cited.  It  was  also  urged 
that  he  was  a  defendant  and  was  therefore  incompetent.  It 
appears  that  he  was  not  made  a  defendant  until  after  his  depo- 
sition was  taken,  and  only  to  the  supplemental  bill,  which  was 
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confessed  as  to  him.  Had  he,  however,  been  a  defendant  to  the 
original  or  amended  bill,  he  still  might  have  been  examined  as 
a  witness  against  his  co-defendants,  even  if  he  had  an  interest 
in  the  event  of  the  suit,  if  not  against  the  party  whose  inter- 
ests are  sought  to  be  prejudiced  by  his  testimony.  Dyer  v. 
Morton  et  al.,  4  Scam.  150.  But  the  objection  on  the  ground 
of  interest  was  not  made  at  the  proper  time,  and  cannot  there- 
fore be  entertained.  Had  the  question  been  raised  at  the 
proper  time,  a  release  could  have  been  executed  and  his  deposi- 
tion subsequently  taken. 

As  to  the  other  question,  there  has  been  much  discussion, 
where  several  notes  falling  due  at  different  times  are  secured 
by  a  mortgage,  whether  the  mortgagee  can  legally  stipulate,with 
an  assignee  of  a  part,  that  he  shall  have  a  preferred  lien  on  the 
security,  over  the  assignees  of  the  other  notes.  It  now  seems 
to  be  settled  that  he  may,  and  such  a  stipulation  will  be  bind- 
ing as  between  the  parties  and  all  persons  having  notice.  It  is 
a  matter  of  contract,  lawful  in  itself,  contravening  no  prin- 
ciple of  law  or  public  policy.  Langdon  v.  Kieth,  9  Vermont, 
229 ;  McNay  v.  Bloodgood,  9  Porter  (Ala.)  547 ;  Ewing  v.  Ar- 
thur, 1  Humphrey  (Tenn.)  537  ;  Bryant  v.  Damon,  6  Gray 
(Mass.)  567  ;  Bank  of  England  v.  Tarlton,  23  Mississippi,  173  ; 
Trustees  of  Jefferson  College  v.  Prentiss,  29  id.  50 ;  Moore  v. 
Ware,  39  Maine,  498 ;  Van  Bensselear  v.  Stafford,  1  Hopkins 
Ch.  (N.  Y.)  569 ;  Hilliard  on  Mortgages,  175,  176. 

If  there  be  no  contract,  the  rule  would  be  as  declared  in 
Sargeant  v.  How,  21  111.  148,  and  Vansant  v.  Allmon,  23  id. 
34.  The  authorities  relied  upon  by  appellant,  to  establish  a 
different  rule,  so  far  as  we  have  been  able  to  examine,  were 
cases  where  no  stipulation  was  made  giving  one  assignee  a 
preference  over  another.  These  views  are  the  same  as  were 
expressed  in  the  previous  opinion  filed  in  this  case,  and  we  see 
no  reason  to  modify  them.  We  have,  however,  thought  it 
proper  to  give  some  additional  reasons  for  the  judgment  then 
announced. 

It  is  urged  with  great  earnestness  and  plausibility,  in  the 
petition  for  a  rehearing,  that  appellant  having  purchased  the 
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notes  first  maturing,  he  must  be  protected  and  preferred  in  his 
equity  in  the  mortgage  security,  unless  notice  of  appellee's 
prior  purchase  and  contract  for  a  preference  can  be  charged 
upon  him.  On  the  other  side,  it  is  urged,  with  equal  earnest- 
ness, that  the  rule  of  caveat  emptor  applies,  and  that  appellant 
purchased  at  his  peril.  "We  regard  the  proposition  as  fully 
settled  and  firmly  established,  that,  as  between  the  parties,  the 
mortgagee  may  assign  any  of  a  series  of  notes,  secured  by 
mortgage,  and  by  agreement  give  a  prior  equity  or  lien  on 
the  mortgaged  premises  for  their  payment  out  of  the  fund,  in 
preference  to  those  he  retains.  And  we  regard  the  rule  as 
equally  well  established,  that  all  persons  taking  the  notes  thus 
retained,  with  notice  of  the  agreement  for  the  priority  of  lien 
given  to  the  others,  are  as  fully  bound  by  that  preference  as 
are  the  parties  to  the  contract.  It  is  a  matter  about  which 
parties  may  legally  contract,  and,  when  they  do  so,  it  will  be 
upheld  and  enforced  precisely  like  other  lawful  agreements. 

We  then  have  the  question  whether  a  subsequent  purchaser 
of  the  remaining  notes,  which  have  been  put  into  circulation 
without  assignment,  although  they  mature  before  those  to 
which  the  preferred  lien  has  been  given,  is  required  to  make 
inquiry  to  ascertain  whether  there  are  latent  but  superior 
equities  existing  in  favor  of  those  already  transferred.  A 
person  who  receives  a  note  after  maturity,  whether  by  delivery 
or  by  indorsement,  takes  it  subject  to  all  equities  and  defenses 
existing  against  the  instrument.  But  where  it  is  acquired 
before  its  maturity  the  law  is  otherwise.  As  a  general  rule  a 
person,  who  acquires  property  or  a  chose  in  action  by  an  equit- 
able assignment,  takes  it  burdened  with  all  prior  equities, 
whether  latent  or  disclosed.  And  this  rule  applies  with  equal 
force  to  collateral  securities  as  to  choses  in  action. 

This  is  illustrated  by  the  purchase  of  an  open  account, 
where  the  assignee  only  acquires  the  equitable  but  not  the 
legal  title.  In  such  a  case  the  purchaser  obtains  precisely 
the  equitable  rights  of  his  .vendor  and  no  more.  If  previously 
paid,  if  unjust,  or  it  had  been  previously  assigned  to  another, 
he  would  take  it  subject  to  these  equities.     In  such  a  case  the 
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assignee  can  only  enforce  his  equitable  title,  be  that  what  it 
may.  If  superior,  it  will  be  preferred,  but  if  not  it  will  be 
deferred  to  prior  or  better  equitable  rights.  And  this  is  true 
of  a  large  class  of  equities. 

While  a  purchaser  of  a  note,  before  maturity,  without  notice, 
is  protected  against  all  defenses  to  the  note,  still,  if  it  is  secured 
by  a  mortgage  or  other  collateral  security,  the  assignment 
would  not  cut  off  prior  equities  against  the  mortgage  or  collat- 
eral fund,  although  they  might  be  secret  and  latent.  The 
mortgage  in  this  case  was  executed  and  held  as  a  collateral 
security  for  the  payment  of  these  notes,  and,  before  Godfrey 
sold  them  to  Heaton,  and  while  they  were  in  his  hands,  it  was 
equally  a  security  for  the  payment  of  all  of  them.  Nor  did  it, 
by  the  transfer  of  two  of  them  to  appellee,  with  an  agreement 
that  they  should  have  a  preferred  lien  on  the  mortgaged  prop- 
erty, cease  to  be  a  security  for  the  payment  of  all  of  the  notes. 
But,  by  that  agreement,  the  two  notes,  first  maturing,  became 
postponed  in  the  order  in  which  the  lien  then  existed.  Appel- 
lee then  became  vested  with  an  equitable  lien  upon  the  property, 
to  have  his  notes  paid  out  of  the  fund  before  the  notes  retained 
by  Heaton  could  be  enforced  against  the  mortgaged  property. 

Our  statute  having  made  no  provision  for  the  manner  in 
which  mortgages  may  be  assigned,  or  for  the  recording  of  such 
assignments,  they  stand  as  they  were  at  the  common  law,  and 
such  assignments  are  merely  equitable,  and  incident  to  the 
debt  to  secure  which  they  are  given.  Such  assignments  not 
being  required  to  be  recorded,  they  must  be  governed  by  the 
same  rules  that  governed  contracts  and  agreements  before  the 
adoption  of  our  registry  acts.  At  the  common  law  the  first 
conveyance  held,  whether  the  subsequent  purchaser  had  notice 
or  not,  if  the  prior  sale  was  supported  by  a  sufficient  considera- 
tion, and  was  made  in  good  faith.  It  is  only  by  the  force  of 
our  recording  acts,  that  a  subsequent  deed  or  contract  entered 
into  for  value,  and  without  notice,  and  first  recorded,  is  prefer- 
red to  that  of  a  prior  date.  In  such  a  case  the  laches  of  the 
first  purchaser,  in  failing  to  give  notice  to  the  world  of  his 
rights  to  the  property,  in  the  mode  prescribed  by  the  statute, 
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or  by  bringing  notice  home  to  the  subsequent  purchaser,  post- 
pones his  rights  to  that  of  the  subsequent  innocent  purchaser. 
At  common  law  the  purchaser  was  put  upon  inquiry,  to  ascer- 
tain whether  there  existed  legal  or  equitable  liens  or  incum- 
brances upon  the  land,  or  whether  the  vendor  had  title. 

And  the  same  is  true  of  a  variety  of  secret  liens  which  the 
law  recognizes  and  enforces.  Of  this  character  is  a  mechan- 
ic's lien,  the  landlord's  lien  on  growing  crops.  And  the  same 
is  true  in  the  purchase  of  personal  property,  where  the  vendee 
only  acquires  the  title  of  his  vendor.  While  possession  of  such 
property  is  prima  facie  evidence  of  ownership,  still,  if  the 
vendor  has  no  title,  his  vendee,  without  notice,  acquires  none. 
The  assignment  of  the  mortgage,  whether  indorsed  upon  the 
instrument  itself,  or  by  the  indorsement  or  delivery  of  the  note, 
is  only  equitable,  and  places  the  equitable  holder  of  the  mort- 
gage, as  a  security  to  his  debt,  and  as  to  defenses  and  equities 
affecting  it,  in  the  same  situation  as  a  purchaser  of  overdue 
paper,  or  of  real  estate  against  which  there  is  a  valid  secret 
lien,  or  of  chattels  to  which  the  vendor  has  no  title,  and  it  is  no 
more  inequitable  or  unjust  than  it  is  in  such  cases,  that  he 
should  be  compelled  to  yield  to  superior  equities. 

In  the  case  of  Olds  v.  Cummings,  31  111.  188,  this  court  said : 
"  "We  have  not  met  with  a  single  case,  where  a  remedy  has 
been  sought  in  a  court  of  chancery,  upon  a  mortgage,  by  an 
assignee,  in  which  every  defense  has  not  been  allowed  which 
the  mortgagor  or  his  representatives  could  have  made  against 
the  mortgagee  himself,  unless  there  has  been  an  express  statute 
authorizing  the  assignment  of  the  mortgage  itself.  There  are 
many  cases  in  which  assignees  have  been  protected  against 
latent  equities  of  third  persons,  whose  rights  and  even  names 
do  not  appear  upon  the  face  of  the  mortgage.  And  the  reason 
is,  that  it  is  the  duty  of  the  purchaser  to  inquire  of  the  mortgagor 
if  there  be  any  reason  why  it  should  not  be  paid  ;  but  he  should 
not  be  required  to  inquire  of  the  whole  world  to  see  if  some 
oae  has  not  a  latent  equity  which  might  be  interfered  with  by 
his  purchase  of  the  mortgage,  as  for  instance  a  cestui  que  trust" 
And  the  same  rule  was  recognized  in  the  case  of  Fortier  v. 
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Darst,  3  id.  212.  It  is  contended  that  these  cases  must  control 
the  one  under  consideration. 

When  these  cases  speak  of  latent  equities  of  third  persons,  it 
is,  of  course,  meant,  equities  of  persons  disconnected  with  the 
transaction, —  persons  not  parties  to  the  mortgage  or  the  payee 
of  the  notes  to  secure  the  payment  of  which  it  was  given.  To 
be  protected,  the  assignee  must  omit  no  duty,  nor  fail  to  exer- 
cise every  precaution  which  prudence  demands  of  all  men  act- 
ing in  reference  to  matters  of  moment.  In  this  case,  when 
Walker  purchased  these  notes,  Heaton  held  them  by  an  equit- 
able title  only,  they  having  been  transferred  by  delivery  and 
not  assigned.  The  mortgage  was  not  in  Heaton 's  possession, 
nor  was  it  recorded.  It  was  then  in  the  hands  of  appellee. 
The  notes  in  Heaton 's  hands,  and  which  appellant  purchased, 
were  not  indorsed,  and  were  only  held  by  an  equitable  title 
and  appellant  was  bound  to  know  that  they  were  subject  to 
all  equities  existing  as  to  the  fund  at  the  time  they  were 
purchased.  He  must  be  presumed  to  know  that  such  equities 
would  not  be  cut  off  by  his  purchasing  an  equitable  title,  nor 
did  the  subsequent  indorsement  of  the  notes  by  the  payee  have 
the  effect  to  bar  prior  equities. 

It  does  not  appear  that  he  ever  desired  to  see  the  mortgage, 
or  require  it  to  be  recorded  when  he  made  the  purchase.  He 
seems  to  have  relied  upon  the  solvency  of  Heaton  if  we  may 
judge  from  his  conduct,  as  he  did  not  see  the  maker,  the  payee, 
or  search  the  records  for  the  mortgage,  or  require  Heaton  to  pro- 
duce it.  He  took  the  notes  with  Heaton's  indorsement  when 
he  knew  that  the  payee  would  in  no  event  be  liable  if  the  notes 
could  not  be  collected.  Had  he  called  on  the  payee  of  these 
notes  he  would  then  have  learned  that  the  other  notes  had  been 
transferred  with  a  preferred  lien  on  the  mortgaged  premises. 
And  it  is  no  more  than  reasonable  precaution,  to  require  a 
person  dealing  in  equitable  claims  to  paper  and  equitable 
securities  for  its  payment,  to  see  the  maker,  and,  in  case  that 
there  are  several  notes  thus  secured,  and  a  portion  only  of  them 
are  offered,  to  see  the  payee,  and  learn  from  him  whether  the 
others  have  been  sold  with  a  preferred  lien  upon  the  security. 
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This  is  perhaps  as  far  as  we  should  be  inclined  to  require 
inquiry  in  such  cases.  Courts  are  not  inclined,  as  a  general 
rule,  to  extend  protection  to  secret  unrecorded  liens,  but  we 
think  this  case  falls  within  the  principles  requiring  the  protec- 
tion of  appellee's  purchase  of  these  notes. 

Appellant  knew  that  there  were  other  notes  secured  by  the 
same  mortgage,  and  that  they  were  negotiable,  and,  if  already 
negotiated,  with  an  agreement  that  they  should  first  be  paid 
out  of  the  mortgaged  premises,  that  his  equities  must  be  post- 
poned. And,  we  think,  it  was  negligence  in  him  not  to  have 
at  least  seen  all  of  the  parties  whose  names  originally  appeared 
to  the  paper.  The  law  never  relieves  a  person  from  loss  sus- 
tained by  his  own  negligence,  especially  when  it  would  be  cast 
on  another  who  has  omitted  no  duty.  Where  one  of  two 
innocent  persons  must  sustain  a  loss,  the  law  will  impose  it  on 
him  who  has  been  guilty  of  laches.  In  this  case  appellee  did 
all  the  law  required  of  him,  when  he  took  the  assignment  of 
the  notes.  He  then  acquired  the  possession  of  the  notes  and 
of  the  mortgage.  He  did  not  leave  them  in  the  hands  of  the 
payee  or  of  Heaton,  from  whom  he  purchased,  that  others 
might  possibly  be  misled  by  the  indicia  of  ownership.  Had 
he  recorded  the  mortgage  with  an  assignment  declaring  a  pref- 
erence in  the  security  in  his  favor,  the  record  of  the  assignment 
would  not  have  been  constructive  notice,  as  the  law  does  not 
require  such  assignments  to  be  recorded.  For  it  to  have  be- 
come notice  appellant  must  have  seen  and  read  it. 

Appellee  was  unable  to  have  done  more,  or  at  least  the  law 
required  no  more  of  him.  Had  he  recorded  the  mortgage  with- 
out the  assignment  it  would  not  have  tended  to  put  him  on 
inquiry.  On  the  other  hand,  appellant  purchased  without  see- 
ing or  making  inquiry,  even  of  Heaton,  as  to  who  had  the  other 
notes  or  the  mortgage.  He  made  no  effort,  so  far  as  we  can  see, 
to  learn  the  true  state  of  the  transaction.  Again,  appellee  fur- 
nished property  to  the  value  of  these  notes,  which  was  trans- 
ferred to  Godfrey,  and  for  which  these  notes  were  received  in 
part  payment.  This  then  gave  appellee  an  older,  and  at  least 
an  equal  equity  with  that  of  appellant.     We  are  therefore  of 
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the  opinion  that  appellant  must  be  left  to  pursue  his  remedy 
against  his  assignors,  if  he  has  any,  or  against  the  mortgaged 
property  subject  to  the  preferred  and  prior  lien  of  appellee. 
And  the  decree  of  the  court  below  must  be  anlrined. 

Decree  affirmed 
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Mary  McClurkin 

V. 

Samuel  Ewing. 

1.  Bills  of  exceptions  —  their  requisites.  Unless  a  bill  of  exceptions 
shows  on  its  face,  that  exception  was  taken  to  the  j  udgment  of  the  court  in 
overruling  a  motion  for  a  new  trial,  such  judgment  or  opinion  cannot  be 
assigned  for  error. 

2.  Although  the  record  may  show  that  a  party  excepted  to  the  ruling 
of  the  court  below  in  overruling  a  motion  for  a  new  triai,  yet,  if  such  ruling 
is  not  made  a  part  of  the  bill  of  exceptions  or  preserved  as  a  reason  for 
reversing  the  judgment,  it  will  not  avail  the  party  so  as  to  bring  the  evidence 
to  the  consideration  of  the  appellate  court,  even  though  it  be  preserved  in  the 
bill  of  exceptions. 

3-  But,  if  the  bill  of  exceptions  shows  that  exception  was  taken  to  the 
giving  of  instructions,  the  ruling  in  that  regard  may  be  assigned  for  error, 
although  it  does  not  appear  upon  what  grounds  the  motion  for  a  new  trial  in 
the  court  below  was  based. 

4.  Action  for  slander  —  of  its  standing  in  courts.  Malicious  slander 
?s  an  infamous  offense,  and  the  action  for  it  has  a  status  in  a  court  of  justice. 
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as  legitimate  as  any  other  action.  It  is  neither  favored  nor  flouted  in  law, 
but  like  all  other  actions  must  be  tried  on  its  merits.  So  it  is  not  proper  for  a 
court  to  instruct  the  jury  in  an  action  of  that  character,  that  such  suits  are 
not  favored  in  law. 

5.  Error  will  not  always  reverse.  But,  if  such  an  instruction  be  given,  at 
the  instance  of  the  defendant,  and  there  appears  to  be  a  dearth  of  evidence 
on  the  plaintiff's  side,  the  error  would  not  justify  a  disturbance  of  the  verdict. 

6.  Credibility  of  a  witness  —  right  of  the  jury  to  judge.  In  an  action 
for  slander,  where  it  appears  that  a  witness  for  the  plaintiff  sought  the 
defendant  in  order  to  get  testimony  from  him,  and  then  urged  the  suit,  giving 
it  as  his  opinion  that  the  plaintiff  had  enough,  after  his  own  contributions,  to 
hold  the  defendant,  the  jury  have  a  right  to  set  but  small  or  no  value  on  his 
statements. 

Writ  of  Error  to  the  Circuit  Court  of  Washington  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  for  slander  brought  in  the  court  below 
by  Mary  McClurkin  against  Samuel  Ewing  ;  a  trial  resulted  in 
a  verdict  and  judgment  for  the  defendant.  The  cause  is 
brought  to  this  court  by  the  plaintiff,  on  writ  of  error. 

The  declaration  alleges,  substantially,  that  the  defendant 
charged  the  plaintiff,  who  was  an  unmarried  woman,  as  being 
the  mother  of  a  child  that  was  found  in  a  basket  at  a  neighbor's 
door. 

The  only  question  properly  arising  under  the  assignment  of 
errors  is  in  reference  to  certain  instructions  given  on  behalf  of 
the  defendant,  which  will  be  found  in  the  opinion  of  the  court. 

Mr.  H.  K.  SL  O 'Mel vent,  for  the  plaintiff  in  error. 

Mr.  P.  E.  Hosmer,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  slander  brought  in  the  Circuit  Court 
of  Washington  county,  by  Mary  McClurkin  against  Samuel 
Ewing  and  a  trial  and  verdict  for  the  defendant.  A  motion 
was  made  for  a  new  trial,  without  assigning  any  reasons  there- 
for, and  overruled,  to  which  the  plaintiff  excepted. 
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The  bill  of  exceptions  contains  all  the  evidence  given  on  the 
trial,  and  the  instructions  of  the  court,  and  concludes  thus: 
"  To  the  giving  of  which  instructions  the  plaintiff  at  the  time 
objected,  which  objection  the  court  overruled,  and  to  which 
judgment  of  the  court  in  the  form  of  said  instruction,  the 
plaintiff  by  her  counsel  at  the  time  excepted,  and  prayed  that 
this  bill  of  exceptions  may  be  signed  and  made  a  part  of  the 
record  in  this  behalf." 

No  allusion  is  made  in  the  bill  of  exceptions  to  the  action 
of  the  court  overruling  the  motion  for  a  new  trial,  nor  can  we 
know  the  grounds  on  which  the  motion  was  based,  whether 
upon  the  evidence  or  the  misdirection  of  the  court,  but  would 
infer  from  the  tenor  of  the  bill,  that  it  was  on  the  latter  ground 
alone,  as  no  reference  is  made  to  any  other  matter  as  ground 
of  exception. 

It  has  been  frequently  decided  by  this  court,  that,  unless  the 
bill  of  exceptions  shows  on  its  face  that  exception  was  taken  to 
the  judgment  of  the  court  in  overruling  a  motion  for  a  new 
trial,  such  judgment  or  opinion  cannot  be  assigned  for  error  in 
this  court.  Miller  v.  Dobson,  1  Gilm.  573;  Diekhut  v.  Durrell, 
11  111.  84 ;  Pottle  v.  Me  Worter,  13  id.  455,  and  cases  cited  in 
Dickhut  v.  Durrell. 

It  is  true,  the  record  in  this  case,  after  setting  forth  the  ren- 
dition of  the  verdict,  contains  this  statement :  "  Whereupon 
the  plaintiff,  by  her  attorneys,  moves  for  a  new  trial,  which 
motion  the  court  denied,  and  plaintiff  by  her  attorney  excepts," 
but  this  ruling  is  not  made  a  part  of  the  bill  of  exceptions  or 
preserved  as  a  reason  for  the  reversal  of  the  judgment.  The 
whole  case  is  put,  by  the  bill  of  exceptions,  on  the  misdirection 
of  the  court,  and  that  is  the  only  question  now  properly  before 
us.     Such  was  the  case  in  Daniels  v.  Shields,  38  111.  197. 

The  instructions  given  on  behalf  of  the  defendant  were  as 
follows : 

*  The  court  is  requested  to  instruct  the  jury  that  slandei 
suits  are  not  favored  in  law,  and,  unless  it  has  been  proved  that 
defendant  spoke  of  plaintiff  some  of  the  words  spoken   m  the 
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declaration,  imputing  fornication  to  her,  the  jury  should  find 
the  defendant  not  guilty." 

"  If  the  jury  believe,  from  the  evidence  of  Joseph  Torrance, 
that  what  defendant  said  at  the  blacksmith's  shop  left  the 
impression  that  a  person  in  the  direction  of  Nashville,  and  not 
the  plaintiff,  was  the  mother  of  the  child,  that  would  not  sup- 
port this  action." 

"  The  court  is  requested  to  instruct  the  jury  for  defendant, 
that  if,  from  Christie's  own  statement,  and  from  the  circum- 
stances surrounding  the  case,  and  from  evidence  of  Davis,  they 
do  not  believe  Christie,  they  will  find  for  defendant,  unless 
some  of  the  words  proved  are  established  by  other  witnesses." 

"  Unless  the  jury  believe  from  the  evidence,  that  the  defend- 
ant charged  the  plaintiff  with  fornication,  or  used  words  which 
in  their  common  acceptation  amount  to  such  charge,  or  the 
imputation  of  fornication,  the  jury  should  find  for  defendant." 

As  to  the  first  instruction,  we  are  free  to  say  we  do  not  now 
recollect  any  book  of  authority  in  which  the  doctrine  advanced 
in  the  first  clause  thereof  is  asserted. 

Malicious  slander  is  an  infamous  offense,  and  the  action  for 
it  has  a  status  in  a  court  of  justice,  as  legitimate  as  any  other 
action.  It  is  neither  favored  nei  flouted  in  law,  but,  like  all 
other  actions,  must  be  tried  on  its  ments  It  was  not,  therefore, 
perfectly  correct  in  the  court  to  say  to  the  jury,  as  it  did  m 
effect,  that  they  must  look  upon  the  action  they  were  trying, 
with  disfavor, —  that  it  was  an  action,  in  some  degree,  under  ban 
from  which  it  could  be  rescued  only  by  the  showing  of  facts  of 
the  most  aggravated  nature.  This,  it  seems  to  us,  is  the  pur- 
port of  that  clause  of  the  instruction,  and  was  well  calculated 
in  a  case  evenly  balanced,  or  nearly  so,  on  the  testimony,  to 
prejudice  a  plaintiff;  but  in  this  case,  where,  on  a  careful  inspec- 
tion of  the  record,  there  is  found  a  dearth  of  evidence  on  the 
plaintiff's  side,  we  would  not  hold  the  error  such  as  to  justify 
a  disturbance  of  the  verdict.  The  remaining  part  of  the  in 
struction  is  unobjectionable. 

The  other  instructions  are  free  from  serious  objection.     The 
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slander  charged  consisted  in  inuendoes,  solely.  No  witness,  not 
even  Christie,  and  he  is  the  only  witness  whose  testimony  goes 
to  any  extent  to  charge  the  defendant,  states  that  defendant 
gave  any  names,  and  he  only  gives  the  impressions  that 
were  made  on  his  mind  by  the  language  of  the  defendant.  And 
this  witness,  by  his  own  confession,  sought  the  defendant  with 
a  view  of  getting  something  out  of  him,  which  would  sustain 
an  action  of  slander.  It  is  apparent,  the  jury  did  not  place 
much  confidence  in  his  statements,  or  give  to  the  language  of 
the  defendant,  the  same  point  this  witness  thought  proper  to 
give  to  it.  The  record  shows  no  one  set  of  words  was  proved 
as  laid  in  the  declaration,  and  we  do  not  see  how  the  jury 
could  have  arrived  at  any  other  conclusion  than  they  did,  with- 
out adopting  in  full  Christie's  impressions  and  inferences,  which 
they  did  not  think  proper  to  do. 

The  merits  of  the  case  have  been  fully  investigated  by  a  jury 
of  the  neighborhood  of  the  parties,  supposed  to  be  impartial, 
and  to  know  the  character  and  standing  of  the  witnesses,  and  as 
that  tribunal  has  found  the  defendant  did  not  speak  the  words 
charged,  or  slander  by  insinuation,  as  Christie  supposed,  and  as 
it  was  shown  the  plaintiff  had  said,  she  would  bring  a  suit  "  for 
vengeance,"  urged  on  by  Christie,  and  the  law  not  being  ready 
with  its  aid  for  such  a  purpose,  and  as  we  believe  the  instruc- 
tions, taken  as  a  whole,  fairly  stated  the  law  to  the  jury,  sav- 
ing and  excepting  the  first  clause  of  the  first  instruction,  we 
cannot  allow  any  of  the  errors  assigned,  but  must  affirm  the 
judgment. 

The  jury  had  a  right  to  set  but  small  or  no  value  on  Chris- 
tie's statements,  as  he  had,  after  endeavoring  to  get  testimony 
from  the  defendant,  urged  the  suit  and  given  it  as  his  opinion, 
that  the  plaintiff  had  enough  after  his  own  contributions  to 
hold  the  defendant. 

Judgment  affirmed. 
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The  Ohio  and  Mississippi  Railway  Company 

v. 
William  Eaves. 

1.  Op  mutual  negligence.  In  an  action  on  the  case  for  damages,  where 
the  evidence  shows  that  the  plaintiff  and  the  defendant  stand  in  pari  delicto, 
there  can  be  no  recovery. 

2.  Hence,  in  an  action  against  a  railroad  company  for  killing  stock  at  a 
crossing,  a  verdict  for  the  plaintiff  will  be  set  aside  as  against  the  evidence, 
when  it  appears  that  no  bell  was  rung  or  whistle  sounded,  as  required  by  law, 
and  also  appears  that  the  plaintiff,  then  in  charge  of  the  stock,  was  told  by  his 
eon,  that  he  thought  he  heard  a  train  coming,  but  decided  to  rush  the  stock 
over  without  looking,  and  in  doing  so  three  of  them  were  killed. 

8.  The  court  is  not  disposed  to  relax,  in  any  degree,  the  requirements  of 
the  statute  as  to  the  duty  of  railway  companies,  to  give  warning  of  approach- 
ing trains  by  a  continuous  ringing  of  the  bell  or  sounding  of  a  whistle,  for  the 
distance  of  eighty  rods  before  arriving  at  a  crossing ;  the  willful  disregard  of  it 
is  gross  negligence. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the  Hon. 
J.  Gillespie,  Judge,  presiding. 

This  was  an  action  of  trespass  on  the  case,  brought  to  the 
October  Term,  1865,  of  the  St.  Clair  Circuit  Court,  by  William 
Eaves  against  the  Ohio  and  Mississippi  railway  company.  The 
declaration  was  in  the  usual  form,  averring,  that,  by  the  negli- 
gence of  the  company,  in  not  ringing  a  bell  or  sounding  a 
whistle,  as  required  by  law,  cattle  of  the  plaintiff  of  the  value 
of  $600,  were  killed.  A  trial  by  jury  resulted  in  a  verdict 
for  the  plaintiff  for  $300.  The  evidence  adduced,  sufficiently 
appears  in  the  opinion  of  the  court. 

Mr.  H.  P.  Buxton,  for  the  appellant. 

First,  where  the  negligence  of  the  plaintiff  contributes  to  the 
injury,  he  cannot  recover.  Aurora  Branch  Railroad  Company 
v.  Grimes,  13  111.  585 ;  Dyer  v.  Talcott,  16  id.  300 ;  Chicago, 
Burlington  c&  Quincy  Railroad  Company  v.  George,  19  id. 
510.     Second,  the  omission  of  signals  at  a  crossing  does  not 
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justify  a  person  in  omitting  any  proper  act  of  vigilance  on  his 
part  to  avoid  an  accident.  Chicago  <&  Rock  Island  Railroad 
Company  v.  Still,  19  id.  500.  Third,  if  a  party  permits  stock  to 
run  at  large  in  a  highway,  near  a  railroad  crossing,  he  cannot 
recover  damages,  even  though  the  servants  of  the  company  are 
guilty  of  negligence.  Chicago,  Burlington  dh  Quincy  Rail- 
road Company  v.  Cauffman,  28  111.  513  ;  Illinois  Central  Rail- 
road Company  v.  Phillips,  29  id.  447 ;  Illinois  Central  Rail- 
road Company  v.  Goodwin,  30  id.  117 ;  Galena  dc  Chicago 
Union  Railroad  Company  v.  Griffin,  31  id.  303.  Much  more 
should  the  rule  apply  where  the  plaintiff  drives  his  stock  upon 
the  track,  when  he  is  warned  that  a  train  is  approaching. 

Mr.  W.  H.  Underwood,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court. 

This  was  an  action  brought  by  the  appellee  against  the  appel- 
lant to  recover  damages  for  injury  to  the  plaintiff's  cattle.  It 
appears  from  the  record,  that  the  plaintiff  and  his  son  were 
driving  about  twenty  cattle  along  the  highway,  being  them- 
selves on  horseback,  and,  when  the  head  of  the  drove  had 
arrived  within  about  thirty  yards  of  the  crossing,  a  passenger 
train  passed  which  frightened  and  scattered  the  cattle.  The 
plaintiff  and  his  son  had  just  collected  them  again  together, 
and  got  them  at  about  the  same  point  on  the  highway,  when 
his  son  said  to  the  plaintiff,  that  he  thought  he  heard  another 
train.  Plaintiff  replied,  "  I  guess  not  so  soon  after  the  other 
train ;  but  let  us  rush  them  over  as  soon  as  we  can  for  fear 
another  train  may  be  coming."  They  had  got  them  on  to  the 
crossing,  when  the  coal  train  came  along,  and  killed  three  of 
the  cattle.  There  is  timber  bordering  the  road,  and  it  was 
impossible  for  persons  traveling  the  highway,  in  the  direction 
plaintiff  was  going,  to  see  an  approaching  train  until  on  the 
crossing.  There  was  no  bell  rung  or  whistle  sounded  until  just 
before  the  train  struck  the  cattle,  when  the  engineer  whistled 
for  the  brakes.  This  appears  not  only  by  the  witnesses  for  the 
plaintiff,  but  by  those  for  the  defendant,  its  employees  in  charge 
19  — 42d  III. 
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of  the  train.     The  jury  found  a  verdict  for  plaintiff  for  the 
value  of  the  cattle,  and  the  court  gave  judgment. 

It  is  now  urged  in  behalf  of  the  appellant,  that  the  parties 
were  in  pari  delicto.  That  question  was  submitted  to  the  jury 
by  the  instructions,  and  they  found  otherwise,  but  we  think 
their  finding  was  clearly  against  the  evidence. 

We  are  by  no  means  disposed  to  relax,  in  any  degree,  the 
requirements  of  the  statute,  as  to  the  duty  of  railway  com- 
panies to  give  warning  of  their  approach  by  a  continuous 
ringing  of  the  bell,  or  sounding  of  a  whistle,  for  the  distance 
of  eighty  rods  before  arriving  at  a  crossing.  The  obligation  is 
plain,  imperative,  of  great  importance,  and  easy  of  perform- 
ance. The  willful  disregard  of  it  is  gross  negligence.  But  in 
the  present  case,  the  plaintiff  himself  was  guilty  of  as  great 
negligence  as  the  company.  He  was  warned  by  his  son  of 
the  approaching  train,  but  preferred  to  act  upon  his  opinion, 
that  one  train  would  not  so  closely  follow  another,  rather  than 
take  the  slightest  trouble  to  ascertain  whether  the  quicker 
senses  of  his  son  had  not  told  him  truly.  But  he  was,  never- 
theless, in  doubt,  as  is  evident  from  his  direction  to  rush  the 
cattle  over  as  soon  as  possible  for  fear  another  train  might  be 
approaching.  The  slightest  care,  not  merely  for  the  safety  of 
his  cattle,  but  for  the  human  lives  upon  the  train,  that  would 
be  placed  in  deadly  peril  by  such  a  collision,  should  have 
prompted  him  to  ride  forward  and  examine  the  road  after 
having  been  warned  by  his  son.  In  cases  of  this  character 
a  jury  should  not  apply  the  same  reasoning  that  might  be 
proper  when  the  highway  traveler  is  himself  killed  or  injured 
by  a  passing  train.  A  jury  may  well  be  slow  to  believe,  that 
a  person,  who  has  lost  life  or  limb  from  such  a  collision, 
exposed  himself  wantonly  to  the  danger,  and  with  knowledge, 
or  even  with  reasonable  cause  for  believing,  that  a  train  was 
at  hand.  Men  are  not  often  so  out  of  love  with  life,  and  rail- 
way companies  cannot  often  successfully  depend  upon  such  a 
Hypothesis.  But  here  the  plaintiff  did  not  place  his  own  life 
or  limb  in  jeopardy.  He  was  exposing  merely  his  cattle, 
retaining  a  chance  for  damages  in  case  of  injury.     They  had 
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just  been  frightened  and  scattered  by  one  train,  and,  to  save  a 
repetition  of  this  annoyance,  he  proposes  to  "  rush  them  over  " 
before  the  coming  train  arrives,  regardless  of  the  injury  he 
may  cause  to  others.  The  warning  which  the  law  sought  to 
give  him  by  requiring  the  bell  or  whistle  to  be  sounded,  was 
really  given  him  by  his  son.  He  heeded  it  not,  and  must  bear 
the  consequences  of  his  own  rashness.  But  for  the  warning 
from  his  son  he  would  have  good  grounds  for  recovery.  As  it 
is,  he  and  the  defendant  stand  in  pari  delicto,  and  there  can, 
therefore,  be  no  recovery  on  the  evidence  presented  by  this 
record.  The  motion  for  a  new  trial  should  have  been  allowed. 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


James  S.  Gardner 

v. 

GrEORGE  W.   HAYNIE. 

1.  Demurrer  —  waived  by  pleading  over.  Where  a  defendant  demurs 
to  the  plaintiff's  declaration,  and  the  demurrer  is  overruled,  and  he  then 
pleads  to  the  action,  he  waives  his  demurrer,  and  cannot  rely  upon  the  judg- 
ment overruling1  it  as  error.  To  present  that  question,  he  should  abide  by  hit 
demurrer  and  bring  it  to  this  court  for  revision. 

2.  Depositions  —  should  be  excepted  to  when  offered  and  when  read.  Where 
a  party  objects  to  the  reading  of  a  deposition,  the  bill  of  exceptions  should  show, 
that  he  so  objected,  and  that  he  also  excepted  to  the  decision  of  the  court 
admitting  it  in  evidence,  and  such  exceptions  failing  to  appear,  this  court  will 
not  review  the  decision  of  the  court  admitting  the  evidence. 

3.  Verdict  —  evidence  to  sustain  it.  It  is  a  rule  of  practice,  never  to  dis- 
turb a  verdict  or  finding  of  the  court  because  it  is  not  sustained  by  the  evi- 
dence, unless  it  appears  that  the  proof  is  all  contained  in  the  bill  of  exceptions. 
When  that  fails  to  appear,  the  presumption  will  be  indulged,  that  there  was 
other  and  sufficient  testimony  to  warrant  the  finding.  A  party  alleging  error, 
must  show  it,  by  the  record.  If  he  urges  that  the  finding  is  not  sustained  by 
the  evidence,  he  should  bring  all  of  the  testimony  heard  in  the  court  below 
to  this  court,  that  the  question  may  be  determined. 

Appeal  from  the  Circuit  Court  of  the  county  of  Richland ; 
the  Hon.  Aaron  Shaw,  Judge,  presiding. 
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This  was  an  action  of  assumpsit,  brought  bj  George  W. 
Haynie,  in  the  Richland  Circuit  Court,  against  James  Gardner. 
The  declaration  counted  for  money  due  and  owing  for  the 
use  and  occupancy  of  a  messuage  and  buildings  thereon,  and 
also  for  money  had  and  received  by  the  defendant  from  the 
plaintiff. 

Afterward,  defendant  filed  a  general  demurrer  to  each  count 
of  the  declaration,  which  was  overruled  by  the  court.  Defend- 
ant then  filed  the  plea  of  the  general  issue  and  a  special  plea, 
to  the  latter  of  which  a  demurrer  was  sustained. 

At  the  June  Term,  1866,  a  trial  was  had  by  the  court,  with- 
out the  intervention  of  a  jury,  by  consent  of  the  parties.  After 
hearing  the  evidence,  the  court  found  the  issues  for  the  plaint- 
iff, and  assessed  his  damages.  Defendant  entered  a  motion  for 
a  new  trial,  which  the  court  overruled,  and  rendered  judgment 
in  favor  of  the  plaintiff.  To  reverse  that  judgment,  defendant 
brings  the  case  to  this  court  by  appeal,  and  assigns  for  error  the 
overruling  of  his  demurrer,  in  admitting  Graff's  deposition, 
and  in  rendering  judgment  against  the  evidence. 

Messrs.  Oanby  &  Wilson,  for  the  appellant. 
Mr.  B.  B.  Smith,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  is  urged  as  a  ground  of  reversal,  that  the  court  erred  in 
overruling  the  demurrer  to  plaintiff's  declaration.  In  the 
view  we  take  of  the  case,  we  deem  it  unnecessary  to  consider 
that  question.  Defendant,  after  the  demurrer  was  overruled, 
pleaded  in  bar  to  the  action.  This  was  a  waiver  to  all  objec- 
tions raised  on  the  demurrer,  unless  the  declaration  was  so 
defective  that  a  judgment  could  not  be  rendered  on  it,  and  a 
motion  in  arrest  was  made.  If  the  party  was  dissatisfied  with 
the  decision  on  the  demurrer,  he  should  have  abided  by  it,  and 
presented  the  question  to  be  reviewed  in  this  court. 

It  is  insisted,  that  the  court  erred  in  admitting  the  deposi- 
tion of  Graff,  against  appellant's  objection.     The  record  does 
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disclose  the  fact,  that  he  objected,  but  it  fails  to  appear  that  he 
excepted  to  the  decision  of  the  court  in  admitting  it.  A 
decision  of  this  character  will  not  be  reviewed,  unless  the  party 
excepts  to  it  when  made.  The  exception  must  appear  in  the 
bill  of  exceptions,  or  it  will  be  presumed  that  it  was  waived. 
We  cannot  know  but  appellant,  although  he  objected  to  the 
evidence  when  offered,  was  willing  when  the  objection  was  dis- 
allowed to  permit  it  to  be  read.  If  he  was  still  unwilling,  he 
should  have  excepted  to  the  decision  admitting  it. 

The  transcript  in  this  case  is  so  confused,  and  badly  arranged, 
that  we  find  it  difficult  to  ascertain  what  it  does  properly  con- 
tain, but  we  have  read  it  carefully,  and  fail  to  find  that  the  bill 
of  exceptions  contains  a  statement  that  it  presents  all  of  the  evi- 
dence heard  in  the  court  below.  It  is  the  settled  and  uniform 
practice  of  this  court,  not  to  disturb  a  verdict,  or  the  finding 
of  the  court  below,  on  a  motion  for  a  new  trial,  because  such 
finding  is  not  sustained  by  the  evidence,  unless  it  appears  that 
all  of  the  testimony,  upon  which  it  is  based,  is  contained  in  the 
record.  In  the  absence  of  such  a  statement  we  will  indulge 
the  presumption,  that  there  was  other  and  sufficient  evidence 
to  warrant  the  finding.  The  party  alleging  error  must  show 
it.  And,  when  he  alleges  that  the  finding  is  not  sustained  by 
the  evidence,  he  must  establish  the  averment  by  bringing  all 
of  the  evidence  in  the  case  before  this  court,  that  it  can  be  seen 
that  it  is  insufficient.  The  judgment  of  the  court  below  must 
be  affirmed. 

Judgment  affirmed. 


Samuel  K.  Allen 

v. 
Jesse  Coffil. 

1.  Blank  indorsement  —  character  of  liability  assumed  thereby.  Though 
the  rule  be,  that  over  an  indorsement  in  blank,  upon  a  promissory  note,  the 
holder  may  write  a  guaranty,  if  there  be  nothing  to  limit  the  undertaking,  yet 
in  all  such  cases  the  contract  written  over  the  signature  must  be  consistent 
with  the  nature  of  the  instrument  and  the  intention  of  the  parties. 
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2.  So,  where  the  holder  of  a  note,  which  is  signed  by  one  as  principal  and 
by  another  as  security,  takes  in  payment  thereof  the  note  of  a  third  party 
which  the  principal  in  the  first  note  holds,  with  the  indorsement  thereon, 
first,  of  the  name  of  such  principal,  and  second,  with  the  name  of  his  security 
on  the  first  note,  and  the  latter  makes  his  indorsement  in  blank,  thus  :  "  A. 
B.,  as  security,"  his  liability  is  not  that  of  a  guarantor,  who  would  be  pri- 
marily liable,  but  he  is  to  be  regarded  as  the  security  of  the  first  indorser,  who 
was  the  principal  in  the  original  note,  and  as  such  his  undertaking  is,  simply, 
that  such  first  indorser  shall  perform  his  obligation  as  an  assignor. 

Appeal  from  the  Circuit  Court  of  Washington  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Mr.  P.  E.  Hosmer,  for  the  appellant. 

Mr.  Thomas  J.  Le  Compte,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  in  the  Washington  Circuit 
Court,  brought  by  Jesse  Coffil  against  Samuel  K.  Allen,  and  a 
verdict  and  judgment  for  plaintiff.  A  motion  for  a  new  trial 
was  overruled  and  a  bill  of  exceptions  taken. 

The  case  was  this :  Perry  W.  Nichols  made  his  notes  with 
Allen,  his  security,  to  Coffil,  and,  when  due,  and  Coffil  pressing 
for  the  money,  which  Nichols  could  not  pay,  Coffil  offered  to 
take  notes  Nichols  held  on  one  Barret,  if  Nichols  would  indorse 
them,  and  defendant  also.  Nichols  indorsed  the  notes,  and 
Allen,  also,  in  this  form :  "  Sam'l  K.  Allen  as  security,"  and 
they  were  delivered  to  Coffil,  and  also  another  note,  signed  by 
Nichols  and  Allen,  for  thirty  dollars,  which  Barret's  notes  did 
not  cover,  of  their  joint  indebtedness,  and  plaintiff  then  sur- 
rendered the  notes  of  Nichols  and  Allen.  One  of  the  Barret 
notes  was  payable  two  years  after  date,  and  both  dated  Decem- 
ber 20,  1858,  and  the  other  payable  the  25th  of  December, 
1861,  and  both  were  assigned  by  Nichols,  on  the  14th  of 
February,  1859. 

Over  the  signature  of  Allen,  on  the  back  of  the  notes, 
William  Stoker,  at  the  instance  of  ComTs   attorney,  at   the 
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time  of  the  trial,  wrote  this  guaranty :  "  For  value  received, 
I  guarantee  the  payment  of  the  within  note,  when  due." 

The  suit  was  brought  on  this  guaranty,  as  an  original 
undertaking  by  Allen  to  pay  the  money  when  due,  at  all 
events.  The  question  is,  for  whom  and  for  what  was  Allen 
security  and  guarantor? 

We  are  satisfied  he  was  security  for  Nichols,  as  he  had  been 
on  the  original  notes,  that  if  Nichols  did  not  respond,  when 
called  upon  so  to  do,  he,  Allen,  would  answer  for  him,  or  in 
other  words,  if  Nichols  should,  at  any  time,  be  unable  to  meet 
his  indorsement,  Allen  would  do  it  for  him.  And  what  was 
Nichols'  liability  ?  It  was  simply  that  of  an  assignor  of  negoti- 
able paper,  and  to  be  responsible  after  due  diligence  was  used 
to  obtain  the  money  of  the  maker,  or  on  proof  of  his  insolvency, 
and  that  a  suit,  to  enforce  payment,  would  be  unavailing. 

It  is  not  to  be  presumed  Allen  intended  to  place  himself  in 
a  worse  position  by  his  indorsement  "  as  security  "  than  Nichols 
was,  which  he  would  be,  if  his  indorsement  can  be  converted 
into  a  guaranty.  The  holder  of  the  note  would  have  a  right 
to  sue  him  in  the  first  instance  regardless  of  the  liability  of 
either  Barret,  the  maker,  or  of  Nichols,  the  indorser.  Such 
never  could  have  been  the  intention  of  the  parties.  Allen 
qualified  his  indorsement  by  the  words,  "as  security,"  and 
made  the  indorsement  long  after  the  date  of  the  notes,  and  after 
Nichols,  the  payee,  had  indorsed  it.  It  is  evident  to  our 
minds,  that  he  signed  as  security  for  Nichols  and  not  for 
Barret.  If  not  so,  his  liability,  though  signing  as  security, 
would  be  greater  than  that  ot  the  principal,  which  we  cannot 
imply,  but  must  be  proved  by  some  fact  or  circumstance  calcu- 
lated to  excite  such  a  belief. 

Though  the  rule  be,  that  over  an  indorsement  in  blank,  the 
holder  may  write  a  guaranty,  if  there  be  nothing  to  limit  the 
undertaking,  yet  in  all  such  cases  the  contract  written  over 
the  signature  must  be  consistent  with  the  nature  of  the  instru- 
ment and  the  intention  of  the  parties.  Webster  v.  Cobb,  17  111. 
459  ;  Camden  v.  McCoy,  3  Scam.  437.  It  is  not  consistent  with 
the  indorsement  of  Allen  "  as  security,"  that  he  should   be 
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made  liable  in  the  first  instance,  or  that  it  was  the  intention  of 
the  parties  that  he  should  incur  a  more  direct  and  prompt 
responsibility  than  Nichols.  It  is  apparent,  we  think,  that  he 
undertook  simply  that  Nichols  should  perform  his  obligation 
as  indorser,  and  nothing  more. 

For  the  reasons  given  the  judgment  of  the  Circuit  Court 
must  be  reversed  and  a  new  trial  awarded. 

Judgment  reversed. 


Miles  Hewitt,  Admr., 

v. 

Harvey  B.  Lucas 

1.  New  trial  at  law —  when  awarded  by  decree  in  chancery.  The  rule  is, 
that  a  court  of  chancery  will  use  its  power  to  set  aside  a  verdict  and  judgment 
at  law  only  where  it  is  made  clear  that  a  wrong  has  been  done.  The  evidence 
must  be  very  satisfactory. 

2.  It  would  be  establishing  a  most  dangerous  precedent,  to  hold,  that  ran- 
dom expressions  used  in  casual  conversations,  sworn  to  after  a  long  lapse  of 
time,  and  improbable  in  themselves,  could  be  made  a  sufficient  basis  for  award- 
ing a  new  trial. 

3.  Hence,  the  testimony  of  two  witnesses  as  to  statements  made  in  a  casual 
conversation,  which  testimony  is  negatively  contradicted  by  three  other  wit- 
nesses who  were  present  at  the  same  time  and  heard  no  such  statements,  will 
not  authorize  a  new  trial ;  especially  in  view  of  the  facts  that  considerable 
time  had  elapsed,  that  the  attention  of  the  two  witnesses  had  not  been  par- 
ticularly directed  to  the  conversation,  and  that  the  statements  were  in  them- 
selves extremely  improbable. 

Writ  of  Error  to  the  Circuit  Court  of  Washington  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Harvey  B.  Lucas  brought  an  action  of  assumpsit  in  the  Cir- 
cuit Court  of  Washington  county,  at  the  August  Term,  1863, 
against  Jackson  Baldwin.  Some  time  previous,  Lucas  had 
obtained  an  injunction  against  one  Gideon  Burton,  and  Bald- 
win at  that  time  became  his  security  on  the  injunction  bond. 
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To  indemnify  Baldwin  against  any  risk  from  the  bond,  Lucas 
placed  in  his  hands  money  to  the  amount  of  $1,100.  The 
chancery  suit  against  Burton  was  gained  by  Lucas.  Lucas  then 
brought  the  suit  in  assumpsit  for  the  deposit.  Baldwin  died 
about  the  1st  of  January,  1864,  and  Miles  Hewitt  was  appointed 
his  administrator.  At  the  fall  term  of  that  year,  Hewitt,  as 
administrator,  having  been  made  defendant,  the  cause  was  tried 
by  a  jury. 

The  evidence  on  the  part  of  the  defendant  was,  in  substance, 
that  Nacy  Earls  saw  Baldwin  pay  Lucas  $600  on  the  11th  of 
September,  1863 ;  that  Isaac  Ellifritz,  perhaps  a  month  after- 
ward, saw  money  paid  over  by  Baldwin  to  Lucas,  with  the 
remark  "  we  are  now  square."  The  verdict  was  for  the  defend- 
ant, and  judgment  was  rendered  against  Lucas  for  costs.  A 
motion  for  a  new  trial  was  overruled. 

In  February,  1865,  Lucas  filed  his  bill  in  chancery  in  the 
"Washington  Circuit  Court,  setting  out  the  foregoing  facts,  and 
charging  that  both  of  said  witnesses  had  sworn  falsely  in  their 
testimony  on  the  trial,  and  that  Hewitt  had  procured  them  to 
do  so.  The  Circuit  Court,  upon  evidence  as  stated  in  the 
opinion  of  the  court,  decreed  a  new  trial.  To  reverse  that 
decree  this  writ  of  error  is  prosecuted. 

Messrs.  O'Melveny,  Watts  &  Stoker,  for  the  complainant 
in  error. 

Messrs.  Bates  &  Sanders,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  Lucas  against  Hewitt, 
as  administrator  of  Jackson  Baldwin,  deceased,  for  the  purpose 
of  procuring  a  new  trial  in  an  action  at  law  brought  by  Lucas 
against  Baldwin,  and  tried  at  the  September  Term,  1864 
Lucas  had  placed  $1,100  in  the  hands  of  Baldwin  to  indemnify 
him  as  security  on  an  injunction  bond,  with  the  understanding 
that  the  money  should  be  repaid,  if  Lucas  succeeded  in  the 
suit.     He  did  succeed,  and  the  suit  referred  to  was  brought  to 


298  Hewitt,  Adme.,  v.  Lucas.  [Nov.  T., 

Opinion  of  the  Court. 

recover  the  money.  The  defense  was  payment,  and  two  wit- 
nesses, one  Ellifritz,  and  a  woman  named  Nacy  Earls,  swore  to 
having  seen  Baldwin  pay  Lucas  money  in  full  settlement.  The 
jury  on  this  evidence  found  a  verdict  for  the  defendant.  This 
bill  charges  that  these  witnesses,  by  the  procurement  of  Bald- 
win, committed  deliberate  perjury,  and  that  the  means  of 
proving  this  first  came  to  the  complainant's  knowledge  after 
the  trial.  The  Circuit  Court,  on  the  evidence  in  this  record, 
decreed  a  new  trial. 

This  decree  rests  chiefly  on  the  testimony  of  Mary  Lester 
and  her  mother,  Sarah  Lester,  who  swore,  that,  about  the  time 
the  suit  against  Baldwin  was  commenced,  he  was  at  their  house 
and  there  stated  that  he  owed  Lucas  a  thousand  dollars,  but 
never  intended  to  pay  him,  and  that  he  could  hire  witnesses  to 
prove  he  had  paid.  George  Mitchell  swears,  that  he  was  at 
the  court  house  at  the  time  of  the  trial  between  Lucas  and 
Hewitt,  who  had  been  made  a  party  to  the  suit  in  place  of 
Baldwin,  deceased,  and  that,  in  talking  with  Nacy  Earls  she 
patted  her  basket  and  said  she  had  it  full  of  greenbacks,  and 
that  the  squire  and  the  widow  said  she  never  should  suffer. 
The  witness  understood  her  to  refer  to  Hewitt  and  to  Baldwin's 
widow.  She  subsequently  stated  to  another  witness  that  Julia 
Baldwin  ought  to  pay  her  some  money, —  that  she  could  not 
afford  to  lose  her  time  for  nothing. 

On  the  other  hand,  Jeremiah  Lester,  the  husband  of  Sarah 
Lester,  and  two  other  witnesses,  swear  they  were  at  the  house 
of  Jeremiah  at  the  time  to  which  the  testimony  of  Sarah  and 
Mary  Lester  must  have  referred,  and  they  heard  Baldwin  make 
no  such  statements  as  those  attributed  to  riim  by  Sarah  and 
Mary.  It  is  true,  it  is  possible  he  may  have  made  such  state- 
ments, and  that  they  were  not  heard  by  the  other  persons 
present,  but,  from  what  appears  in  the  record  as  to  the  manner 
in  which  the  conversation  was  conducted,  it  would  seem  that 
the  other  witnesses  had  the  same  opportunities  of  hearing  what 
he  said  as  Sarah  and  Mary  Lester.  Moreover,  we  are  to  con- 
sider, in  weighing  this  testimony,  the  extreme  improbability 
that  a  person,  against  whom  a  suit  was  pending,  would  state  in 
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the  presence  of  half  a  dozen  acquaintances,  that  he  did  owe 
the  sum  sought  to  be  recovered  in  the  suit,  but  that  he  intended 
to  evade  payment  by  bribing  witnesses  to  commit  perjury,  and 
thereby  himself  commit  a  felony  for  which  the  law  would  send 
him  to  the  penitentiary.  This  species  of  testimony,  in  regard 
to  statements  made  in  conversations  held  long  before  the  wit- 
ness testifies,  and  to  which  statements  his  attention  has  not 
been  especially  directed,  is,  at  best,  very  unsatisfactory.  In 
this  case,  the  testimony  of  Sarah  and  Mary  Lester,  contradicted 
as  it  is,  at  least  negatively,  by  three  other  witnesses,  and  highly 
improbable  in  itself,  is  very  far  from  justifying  the  interference 
of  a  court  of  chancery  for  the  purpose  of  setting  aside  a  ver- 
dict and  judgment  at  law.  We  are  of  opinion,  indeed,  that  it 
must  be  wholly  laid  out  of  view.  There  remains  then  nothing 
but  the  boastful  and  improbable  statement  sworn  to  have  been 
made  by  the  witness  Nacy  Earls,  at  the  time  of  the  trial,  that 
she  had  her  basket  full  of  greenbacks,  and  that  the  squire  and 
the  widow  said  she  never  should  suffer.  It  is  only  necessary 
to  say  of  this  statement,  that  it  is  altogether  too  loose,  vague, 
and  uncertain  to  be  made  the  basis  of  a  decree.  What  was 
really  intended  by  this  idle  language  is  at  best  but  matter  of 
conjecture,  ani  we  are  not  prepared  to  say  the  speaker  meant 
she  had  just  committed  a  crime  for  which  she  had  been  paid 
her  basket  full  of  greenbacks. 

The  rule  is,  that  a  court  of  chancery  will  use  its  power  to  set 
aside  a  verdict  and  judgment  at  law,  only  where  it  is  made 
clear  that  a  wrong  has  been  done.  The  evidence  must  be  very 
satisfactory.   Crafts  v.  Ball,  3  Scam.  131. 

In  the  case  before  us,  it  is  not  so,  and  we  should  be  establish- 
ing a  most  dangerous  precedent,  if  we  were  to  hold,  that  random 
expressions,  used  in  casual  conversations  sworn  to  after  a  long 
lapse  of  time,  and  improbable  in  themselves,  can  be  made  a 
sufficient  basis  for  awarding  a  new  trial. 

We  are  of  opinion  that  the  decree  in  this  case  must  be 
reversed  and  the  cause  remanded. 

Decree  reversed. 
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Francis   Mattingly 

v. 
Cornelius  Crowley. 

1.  Evidence — primary  —  secondary,  when  admissible.  It  is  a  rule  of  evi 
dence,  that  the  best  evidence  of  which  the  case  admits  must  be  produced,  but, 
if  not  within  the  power  of  the  party,  then  secondary  evidence  may  be  heard. 
The  law  requires,  that  all  proceedings,  in  posting  estray  cattle,  before  a  justice 
of  the  peace,  shall  be  in  writing ;  and  it  is  error  to  permit  the  fact  that  animals 
were  posted  to  be  proved  by  parol,  without  laying  a  foundation,  by  showing 
that  the  original  papers  and  justice's  docket  were  lost  or  destroyed.  But,  where 
such  evidence  is  not  pertinent  to  any  issue  in  the  case,  and  could  not  mislead, 
a  judgment  will  not  be  reversed  for  such  an  error. 

2.  Judgment — in  replevin.  Where  a  judgment  in  replevin  is  for  the 
return  of  all  the  property  described  in  the  writ,  and  it  appears,  from  the  officer's 
return,  that  a  portion  described  in  the  writ  was  not  taken  and  delivered  to 
the  plaintiff,  held,  the  judgment  was  too  large,  and  must  be  reversed 
for  error.  It  could  not  have  properly  been  for  more  property  than  was 
replevied. 

Writ  of  Error  to  the  Circuit  Court  of  the  county  of  Jasper ; 
the  Hon.  Aaron  Shaw,  Judge,  presiding. 

The  facts  of  the  case  appear  in  the  opinion  of  the  court. 
Mr.  W.  B.  Cooper,  for  the  plaintiff  in  error. 
Mr.  W.  Stoker,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  replevin  brought  by  Francis  Mattingly, 
in  the  Jasper  Circuit  Court,  against  Cornelius  Crowley,  for  the 
recovery  of  a  cow  and  calf,  one  yearling  calf,  and  one  steer. 
We  find  no  pleas  in  the  record,  but  there  is  a  recital,  that 
defendant  entered  pleas  to  the  writ,  of  property  in  himself,  and 
property  in  Joseph  Sitzelman,  and  the  general  issue.  A  jury 
was  waived,  and  a  trial  was  had  by  the  court,  by  consent  of  the 
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parties.  The  court  found  the  issue  of  property  in  defendant  in 
his  favor,  and  the  other  issues  for  the  plaintiff,  whereupon 
plaintiff  entered  his  motion  for  a  new  trial,  and  in  arrest  of 
judgment,  which  was  overruled  by  the  court,  and  judgment 
was  rendered,  that  the  plaintiff  make  return  of  the  property, 
and  for  costs.  The  plaintiff  thereupon  prayed  an  appeal,  and 
brings  the  case  to  this  court  to  reverse  the  judgment. 

Sitzelman  swears,  that  he  once  owned  the  property  in  dis- 
pute, and  sold  it  in  1859,  to  plaintiff  in  error;  that,  in  1861, 
he  saw  the  cow  at  defendant's  in  error ;  that  he  informed  plaint- 
iff in  error  of  the  fact ;  that,  while  they  were  there,  he  pur- 
chased them  from  plaintiff  in  error;  that  defendant  in  erroi 
offered  to  let  witness  have  the  property  when  he  should  pay 
him  the  cost  and  charges  for  keeping  it.  Witness  found  the 
amount  claimed  to  be  eleven  dollars ;  but  he  says,  he  found  the 
property  had  not  been  posted  according  to  law,  the  time  hav- 
ing expired  three  days  before  it  was  done ;  that  the  steer  died 
between  the  time  the  witness  received  the  property  from  defend- 
ant in  error,  and  the  dismissal  of  his  suit. 

Sitzelman  further  testified,  that  he  knew  the  property ;  that 
it  was  left  in  his  possession  after  it  was  replevied  each  time ; 
that  the  property  was  returned  to  defendant  in  error  after  the 
first  replevin  suit  brought  by  witness,  except  the  steer  which 
had  died  in  the  interim;  that  plaintiff  in  error  demanded  the 
property  before  he  brought  suit.  Witness  stated  that  the  prop- 
erty was  appraised  and  advertised  in  the  fall  of  18G0,  and  that 
he  saw  the  advertisements.  Plaintiff  in  error  objected  to  this 
testimony,  but  the  objection  was  overruled  and  exceptions  taken. 

Jordan  testified,  that,  in  a  conversation  with  plaintiff  in 
error,  before  the  commencement  of  the  suit,  he  said  that  he 
had  sold  the  property  to  Sitzelman,  who  was  to  pay  all  costs ; 
and  that  plaintiff  in  error  so  testified  on  that  trial.  Gill  testi- 
fied, that  he  assisted  defendant  in  error  to  take  and  put  up  the 
calf,  in  May,  1860,  under  the  supposition  that  it  belonged  to 
his  mother-in-law  ;  that  he  requested  defendant  in  error  to  keKp 
it  until  he  could  ascertain  if  it  was.  Afterward,  he  found  it 
was  not,  and  so  informed  defendant  in  error. 
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Plaintiff  in  error  assigns  for  error  the  admission  of  improper 
evidence,  and  the  order  for  the  return  of  the  property,  together 
with  various  other  matters.  It  is  a  rule  of  uniform  application, 
that  the  best  evidence  must  be  produced  when  it  is  accessible, 
—  that  secondary  evidence  cannot  be  admitted  until  it  appears 
that  the  primary  evidence  cannot  be  had.  All  understand,  that 
written  or  documentary  evidence  is  the  best,  and,  unless  de- 
stroyed or  lost,  evidence  of  its  contents  is  not  admissible.  In 
this  case,  the  law  requires  all  of  the  proceedings  in  posting 
stock  to  be  in  writing,  and  the  justice  of  the  peace  to  enter  a 
memorandum  of  the  same  on  his  docket.  No  reason  is  assigned 
for  not  introducing  the  justice's  docket  and  files  in  evidence. 
They  were  the  best  evidence  of  the  posting,  and  the  parol 
evidence  of  the  fact  was  not  admissible,  until  a  proper  founda- 
tion was  laid.  But,  notwithstanding  this  evidence  was  improp- 
erly received,  still  we  are  uriable  to  see  that  it  was  pertinent 
to  any  issue  in  the  case,  or  tended  in  any  wise  to  affect  the 
finding  of  the  court,  as  the  judge  trying  the  case,  no  doubt, 
disregarded  it.  Although  an  error,  it  is  not  such  as  at  all 
injured  plaintiff  in  error,  and  he  cannot,  therefore,  complain. 

Upon  examining  the  record,  it  appears  that  the  sheriff 
returned  that  he  could  not  find  the  steer  in  his  county,  and  it 
was  consequently  not  delivered  to  plaintiff  in  error  on  the 
execution  of  the  writ.  The  judgment  is  that  plaintiff  in  error 
make  return  of  the  property  described  in  the  writ,  and  the 
steer  was  described  as  a  part  of  it.  The  steer  never  having 
been  delivered  to  him,  he  was  not  liable  for  its  return.  He 
could  be  required  to  return  no  more  property  than  such  as 
came  to  his  possession  by  the  writ  of  replevin,  and  its  increase. 
Not  having  replevied  the  steer,  it  was  error  to  require  him  to 
make  return  of  it.  And  this  property  being  described  in  the 
writ,  it  was  embraced  in  the  judgment,  as  the  order  was  for 
the  return  of  the  property  described  in  the  writ.  This  was 
error  for  which  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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Harvey  B.  Lucas 

v. 

Thomas  J.  Le  Compte. 

1.  Justices  op  the  peace  —  consolidating  causes  of  action  —  splitting  a 
demand.  Under  the  statute  requiring  a  party  commencing  a  suit  before  a 
justice  of  the  peace  to  consolidate  all  his  demands,  which  are  of  such  a  nature 
as  to  be  consolidated,  and  which  do  not  exceed  one  hundred  dollars  when  con- 
solidated, into  one  action,  a  party  having  a  demand  for  services  rendered  as  an 
attorney  at  law,  made  up  of  several  items,  amounting  in  the  aggregate  to 
more  than  one  hundred  dollars,  cannot  divide  such  demand  and  maintain  two 
suits  thereon; 

2.  Such  an  account  is  one  entire  demand,  and,  when  the  amount  exceeds 
the  jurisdiction  of  the  justice,  a  recovery  thereon  can  only  be  had  in  some 
other  court  having  jurisdiction  of  the  amount ;  and  if  the  plaintiff  should  split 
the  cause  of  action  and  bring  two  suits  for  the  different  portions  of  it,  before  a 
justice  of  the  peace,  a  recovery  in  one  of  the  suits  would  bar  a  recovery  in  the 
other. 

Appeal  from  the  Circuit  Court  of  Washington  county ;  tha 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  of  the  court  states  the  case. 

Mr.  Daniel  Hay,  for  the  appellant. 

Mr.  Thomas  J.  Le  Compte,  pro  se. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  only  question  presented  by  this  record  is  as  to  the 
proper  construction  of  section  35,  chapter  59,  in  relation  to 
justices  of  the  peace  and  constables. 

That  section  is  as  follows :  u  In  all  suits  which  shall  be 
commenced  before  a  justice  of  the  peace,  each  party  shall 
bring  forward  all  his  or  her  demands  against  the  other,  existing 
at  the  time  of  the  commencement  of  the  suit,  which  are  of  such 
a  nature  as  to  be  consolidated  and  which  do  not  exceed  one 
hundred  dollars  when  consolidated,  into  one  action  or  defense ; 
and,  on  refusing  or  neglecting  to  do  the  same,  shall  forever  be 
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debarred  from  the  privilege  of  suing  for  such  a  debt  or 
demand."  Scates'  Comp.  703. 

The  case  was,  Le  Compte  had  a  demand  for  services  rendered 
as  an  attorney  and  counselor  at  law,  against  Lucas,  for  one 
hundred  and  sixty-seven  dollars  and  fifty  cents.  This  demand 
was  made  up  of  several  items  of  service.  Le  Compte  divided  it 
into  two  demands,  one  for  ninety-five  dollars,  and  the  other  for 
eeventy-two  dollars  and  fifty  cents,  and  brought  suit  before  a 
justice  of  the  peace  on  the  same  day,  on  each  demand.  A 
trial  was  had  on  the  least  demand  and  a  judgment  rendered  in 
favor  of  the  plaintiff  for  sixty-five  dollars  and  costs.  On  the 
trial  of  the  suit  for  the  larger  demand,  Lucas  pleaded  this 
recovery  in  bar,  but  the  justice  of  the  peace  disallowed  the 
plea,  and  rendered  judgment  against  Lucas  for  ninety-five 
dollars,  the  amount  of  that  demand. 

On  appeal  to  the  Circuit  Court  of  Washington  county  from 
this  judgment,  the  same  proceedings  were  there  had,  and  the 
plea  of  Lucas  there  disallowed,  and  judgment  rendered  against 
him  for  ninety-five  dollars,  to  reverse  which  he  prosecutes  this 
appeal. 

In  support  of  appellant's  views,  the  case  of  Buchner  v. 
Thompson,  11  111.  564,  is  relied  on. 

That  was  a  case  where  the  plaintiff  held  two  promissory 
notes  against  the  defendant,  to  one  of  which,  the  defendant 
had  a  set-off  to  an  amount  exceeding  the  note.  Separate  suits 
were  brought  on  each  note,  and  the  set-off  established  in  one 
suit,  When  the  other  was  tried,  the  defendant  pleaded  this 
recovery  in  bar  of  the  suit  on  the  other  note,  which  the  justice 
of  the  peace  allowed.  On  appeal  to  the  Circuit  Court,  it  was 
decided,  the  recovery  was  not  a  bar,  and  it  was  so  held  by  this 
court  on  appeal.  This  court  said,  each  note  constituted  a 
separate  demand,  upon  which  the  holder  had  a  right  to  bring 
a  suit,  and  although  it  appeared  upon  trial  that  the  other  party 
was  entitled  to  a  set-off  or  cross-demand,  to  an  amount  greater 
than  one  of  the  notes,  still  those  notes  were  none  the  less 
demands  against  the  defendant,  and  the  statute  did  not  require 
that  the  plaintiff  should  consolidate  them. 
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Why  the  statute  did  not  so  require  is  not  shown.  The  stat- 
ute seems  ambiguous  in  its  phraseology,  and  if  promissory  notes 
are  to  be  exempted  from  its  operation  it  must  be  for  the  reason 
that  it  is  easy  to  avoid  the  statute  by  assigning  one  of  the  notes. 
But  in  regard  to  open  accounts  there  can  be  no  doubt.  On 
the  day  appellee  brought  his  suits  before  the  justice  of  the 
peace,  he  had  but  one  demand  against  appellant,  and  that  de- 
mand exceeded  the  jurisdiction  of  the  justice.  The  demand 
was  composed  of  various  items  for  professional  services,  every 
one  of  which,  according  to  his  view,  was  a  separate  demand, 
and  therefore  he  might  bring  as  many  separate  actions  as  there 
were  items  in  his  account.  This  cannot  be  tolerated.  A  party 
is  trading  at  a  store,  where  he  has  a  running  account,  which  in 
the  aggregate  exceeds  $100, — can  it  be,  the  merchant  has  a 
right  to  divide  this  demand,  so  as  to  give  a  court  jurisdiction, 
which,  of  the  entire  demand,  has  it  not?  It  cannot  be.  The 
true  interpretation  and  meaning  of  the  statute  is,  that  if  a  party 
has  a  demand  against  another,  made  up  of  several  items,  he 
must  bring  his  suit  for  the  aggregate,  and  if,  when  aggregated, 
a  justice  of  the  peace  has  not  jurisdiction,  he  must  go  to  an- 
other forum  having  jurisdiction.  It  could  never  have  been  the 
design  of  the  legislature,  a  party  should  be  permitted  to  split 
up  his  claim  or  demand,  in  order  to  give  a  justice  of  the 
peace  jurisdiction.  As  well  might  the  appellee  here  have 
divided  his  demand  into  more  than  two  parts,  making  each 
item  of  it,  on  his  theory,  a  demand,  and  thus  harrass  his  debtor 
with  a  multiplicity  of  suits,  to  his  great  detriment  and  costs, 
when  one  suit  in  the  proper  court  would  have  been  all  the 
litigation  necessary.  Public  policy,  equally  with  the  statute 
forbids  such  a  proceeding. 

The  former  recovery  in  the  first  suit  was  a  bar  to  a  recovery 
to  the  larger  demand,  and  the  Circuit  Court  should  so  have 
determined.  In  support  of  these  views  reference  is  made  to 
Carson  v.  Clark,  1  Scam.  113  ;  Champ  v.  Morgan,  21  111.  258; 
Casselberry  v.  Forguer,  27  id.  170  ;  Matthews  v.  Cook,  31  id.  84. 

The  judgment  of  the  Circuit  Court  is  reversed. 

Judgment  reversed. 
20  —  42d  III. 
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Atwood  T.  Hobson 

v. 

Emporium  Real  Estate  and  Manufacturing  Company. 

1.  Judgment  on  attachment,  upon  constructive  notice.  It  is  a  fatal  error, 
for  the  plaintiff,  in  an  attachment  in  which  there  was  no  personal  service  or 
appearance,  to  take  judgment  for  more  than  the  sum  claimed  in  the  affidavit 
and  notice. 

2.  Ad  damnum  —  the  limit  of  recovery.  It  is  error  to  take  judgment  for  a 
larger  sum  than  the  damages  laid  in  the  declaration. 

Writ  of  Error  to  the  Circuit  Court  of  Pulaski  county ;  the 
Hon.  Wesley  Sloan,  Judge,  presiding. 

This  was  a  foreign  attachment,  commenced  in  the  Circuit 
Court  of  Pulaski  county,  at  the  April  Term,  1861.  The 
affidavit  filed  by  the  plaintiif  claims  $173.86.  Notice  was 
given  that  an  attachment  had  issued  for  that  amount.  The 
declaration  filed  claimed  damages  in  the  sum  of  $173.86. 
Judgment  was  rendered  by  default  for  $429.91  and  costs.  To 
reverse  that  judgment  this  writ  of  error  is  prosecuted  by  the 
defendant  in  the  attachment. 

Mr.  J.  Dougherty,  for  the  plaintiff  in  error. 

Mr.  William  H.  Green,  for  the  defendant  in  error 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  attachment  in  which  there  was  no  personal 
service  or  appearance,  and  the  affidavit,  notice  and  declaration 
only  claimed  an  indebtedness  of  $173.86,  but  judgment  was 
rendered  for  $429.91  and  costs.  It  was  error  in  the  plaintiff 
to  take  judgment  for  more  than  the  sum  claimed  in  the 
affidavit  and  notice.  Rowley  v.  Berricm,  12  111.  198.  It  was 
also  error  to  take  judgment  for  a  larger  sum  than  the  damages 
laid  in  the  declaration.  The  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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John  M.  Kebb 
v. 

The  People  op  the  State  of  Illinois. 

Criminal  law  —  indictment  for  perjury.  An  indictment  for  perjury, 
which  fails  to  aver  before  whom  the  affidavit  was  made,  upon  which  perjury 
is  assigned,  is  fatally  defective.  The  accused  has  a  right  to  be  informed  by  the 
indictment  of  the  name  of  the  officer  before  whom  it  is  charged  he  took  the 
false  oath,  that  he  may  know  whether  he  had  competent  authority  to  admin- 
ister the  oath.  Such  an  omission  is  matter  of  substance,  and  the  question  is 
presented  by  a  motion  to  quash  the  indictment,  and  when  overruled  it  is 
preserved  by  a  motion  in  arrest  of  judgment. 

Weit  of  Ebeob  to  the  Circuit  Court  of  the  county  of  Wash- 
ington ;  the  Hon.  Silas  L.  Betan,  Judge,  presiding. 

The  facts  in  this  case  sufficiently  appear  in  the  opinion  of  the 
court. 

Messrs.  Hay  &  Hosmee  and  Mr.  Yeenob,  for  the  plaintiffs 
in  error. 

Mr.  Thomas  S.  Caset,  State's  attorney,  for  the  people. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

This  was  an  indictment  against  plaintiff  in  error  in  the 
Washington  Circuit  Court,  for  perjury.  A  trial  was  had 
before  the  court  and  a  jury  which  resulted  in  a  verdict  of  guilty. 
A  motion  for  a  new  trial  and  in  arrest  of  judgment  was  entered, 
which  was  overruled  by  the  court,  and  a  judgment  rendered  on 
the  verdict.  Defendant  below  brings  the  case  to  this  court  on 
writ  of  error,  and  assigns  various  errors  for  its  reversal.  We, 
however,  deem  it,  in  the  view  we  take  of  the  case,  unnecessary 
to  consider  any  but  that  which  questions  the  sufficiency  of  the 
indictment.  A  motion  to  quash  was  interposed  before  the  trial, 
but  was  overruled,  and  the  question  was  thus  preserved  by  the 
motion  in  arrest. 
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The  indictment  omits  to  aver  before  whom  the  affidavit, 
upon  which  perjury  is  assigned,  was  made.  This  averment 
has  always  been  considered  as  material  and  matter  of  substance. 
The  accused  has  an  undoubted  right  to  be  informed  before  whom 
it  is  alleged  he  took  the  oath  charged  to  be  false.  He  has 
the  right  in  his  defense  to  prove  that  the  person  administering 
the  oath  did  not  have  legal  and  competent  authority  for  the 
purpose.  In  the  absence  of  such  authority  there  could  be  no 
perjury,  and  hence  the  necessity  of  an  averment  as  to  who  ad- 
ministered the  oath,  and  that  he  had  legal  and  competent 
authority  for  the  purpose.  This  was  the  rule  announced  in 
the  case  of  Morrell  v.  The  People,  32  111.  499,  and  no  reason 
has  been  presented  why  it  should  not  govern  this  case.  A 
party  accused  of  crime  should  be  fully  advised  by  the  indict- 
ment of  all  the  material  facts  relied  upon  to  establish  the 
offense  of  which  he  stands  charged.  This  indictment  fails  to 
do  so,  and  was  therefore  materially  defective. 

The  court  below  therefore  erred  in  refusing  to  quash  the 
indictment,  or  to  arrest  the  judgment ;  and  the  judgment  of 
the  court  below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


De  Witt  C.  James  et  al 

v. 
Samuel  T.  Hambleton  et  al. 

1.  Sales  without  redemption  —  time  to  he  allowed  for  payment  of  money 
It  is  error  to  order  a  sale  of  premises  when  there  is  no  redemption,  as  on  a  de- 
cree to  enforce  a  mechanic's  lien,  in  less  time  than  the  life-time  of  an  execution. 

2.  Mechanics'  lien  —  of  apportioning  the  same  among  different  lots. 
Where  materials  are  furnished  for  the  erection  of  an  entire  block  of  buildings, 
all  compact  as  one  building,  and  under  one  roof,  it  is  proper  to  decree  the 
mechanics'  lien  against  the  entire  block,  although  it  may  be  built  upon  several 
lots  of  ground  ;  and  it  is  not  necessary,  in  such  case,  that  the  lien  should  be 
apportioned  among  the  lots,  respectively,  according  to  the  value  of  the  materi- 
als furnished  upon  each. 
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8.    Rule  to  plead — in  proceedings  to  enforce  a  mechanics' lien.    It  is  not 
necessary,  to  authorize  a  default  in  such  proceeding  against  a  party  who  i 
brought  into  court  by  publication,  that  a  rule  should  be  taken  against  him  to 
plead  or  answer  before  the  default  is  entered. 

4.  Notice  by  publication  —  in  proceedings  to  enforce  a  mechanics'  lien  — 
necessity  of  an  order  of  court  therefor.  It  is  not  necessary  that  there  should 
be  an  order  of  court  authorizing  notice  by  publication,  in  a  proceeding  to 
enforce  a  mechanics'  lien.  This  notice  is  governed  by  the  chancery  practice, 
and  is  made  by  the  clerk,  on  proper  affidavit  filed,  and  without  any  order  of  court. 

Writ  of  Error  to  the  Circuit  Court  of  Pulaski  county ;  the 
Hon.  Wesley  Sloan,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Messrs.  Mule^y,  Wall  &  Wheeler,  for  the  plaintiffs  in  error. 

Mr.  H.  K.  S.  O'Melveny,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  petition  to  the  Circuit  Court  of  Pulaski  county, 
presented  by  Samuel  T.  Hambleton,  William  Hambleton  and 
Allen  Collier,  as  partners,  against  De  Witt  C.  James  and  others, 
to  enforce  a  mechanics'  lien. 

The  case  was,  that  defendants  in  error  had  contracted  with 
the  plaintiffs  in  error  to  furnish  materials  for  the  construction 
of  twelve  brick  buildings  on  lots  in  Mound  City,  composing  an 
entire  block,  and  known  as  block  one,  tier  one. 

The  defendants  were  brought  in  by  publication,  and  their 
default  entered,  and  the  cause  referred  to  the  master  to  hear 
testimony  and  report  the  amount  due  plaintiffs.  The  master 
reported  the  sum  of  three  thousand  one  hundred  and  three  dol- 
lars to  be  due,  whereupon  a  decree  was  entered,  that  this 
amount  be  paid  plaintiffs  in  error  in  twenty  days,  and,  in  default 
of  payment,  it  was  decreed,  that  the  lots  numbered  from  one  to 
twelve,  inclusive,  with  the  buildings  thereon,  be  sold,  and  a 
commissioner  was  appointed  to  make  the  sale  on  certain  speci- 
fied terms. 

The  cause  is  brought  here  by  writ  of  error,  and  the  decree 
assigned  as  error. 
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We  have  so  often  decided  the  point,  that  it  is  error  to  order 
a  Bale  of  premises,  where  there  is  no  redemption,  in  less  time 
than  the  lifetime  of  an  execution,  that  it  is  not  now  open  to 
argument.  Lmk  v.  Architectural  Iron  Works,  24  111.  553; 
Robinson  et  al.  v.  Margaritz,  28  id.  426 ;  Kingsley  v.  Thomas, 
id.  505. 

It  is  also  urged  by  plaintiffs  in  error,  that  when  the  materials 
furnished  are  so  furnished  upon  distinct  premises,  the  lien 
must  be  against  each  of  the  premises  according  to  the  value  of 
the  materials  furnished  upon  them  respectively,  and  not  against 
all  for  the  aggregate  amount,  and  reference  is  made  to  the  case 
of  Steigleman  v.  McBride,  17  HI.  302.  In  that  case,  the 
materials  were  furnished  for  buildings  on  two  distinct  and 
separate  lots  in  Alton.  Here  they  were  furnished  on  lots  form- 
ing an  entire  block,  all  compact  as  one  building,  and  under  one 
roof.  It  was  therefore  proper  to  decree  against  the  entire  block 
which  the  buildings  covered.  It  would,  in  most  cases,  be  impos- 
sible or  very  difficult,  under  such  a  contract  to  build  a  block  of 
buildings,  to  apportion,  accurately,  the  materials  furnished  on 
any  one  of  the  lots  constituting  a  part  of  the  block.  We  see 
no  error  in  this  part  of  the  decree.  It  was  proper  to  consider 
the  whole  block  as  one  lot. 

It  is  further  objected,  that  no  rule  was  taken  against  the 
defendants  to  plead  or  answer  before  the  default  was  taken. 
This  was  not  necessary.  By  sections  8  and  9  of  the  mechanics' 
lien  law,  the  defendant  served  with  process  ten  days  before  the 
return  day  thereof,  or  brought  into  court  by  publication,  must 
answer  the  bill  or  petition,  on  or  before  the  day  on  which 
the  cause  shall  be  set  for  trial  on  the  docket.  Scates'  Com.  157. 
This  dispenses  with  any  special  rule  to  plead  or  answer. 

Again,  it  is  said,  there  was  no  order  of  court  authorizing 
notice  by  publication.  This  notice  is  governed  by  the  chan- 
cery practice,  and  is  made  by  the  clerk,  on  a  proper  affidavit 
filed,  and  without  any  order  of  court.     Id.  157. 

For  the  reasons  given  on  the  first  error  assigned,  the  decree 
must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Presley  Walker 

v. 

Emma  Walker  et  aL 

1.  Delivery  of  a  deed  —  need  not  be  formal.  Where  the  grantor  in  * 
deed  induces  the  grantee  to  believe  that  a  deed  had  been  executed  which  made 
him  the  owner  of  certain  premises,  and  afterward  permits  such  grantee  to  act 
under  this  belief  in  the  construction  of  valuable  improvements  on  the  land, 
he  cannot  then  be  allowed  to  say  that  the  deed  was  in  fact  inoperative  for  want 
of  a  formal  delivery. 

2.  No  formal  delivery  to  the  grantee  in  person  is  necessary.  If  the  grantor 
In  a  deed  intends,  when  executing  it,  to  be  understood  as  delivering  it,  that  is 
sufficient.    The  intention  of  the  party  is  the  controlling  element. 

8.  Hence,  where  a  father  voluntarily  made  a  deed  to  his  son  and  did  not 
deliver  it,  but  their  subsequent  conduct  was  such  as  to  show  that  both  of  them 
considered  the  deed  as  having  been  effectually  executed  for  the  purpose  of 
passing  title,  no  delivery  was  necessary.  Less  strictness  is  required  in  cases  of 
voluntary  settlements  than  in  other  conveyances,  because  the  parties  are 
supposed  to  place  great  confidence  in  each  other. 

Appeal  from  the  Circuit  Court  of  Washington  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  a  bill  in  chancery  filed  at  the  April  Term,  1864, 
of  the  Circuit  Court  of  Washington  county,  against  Presley 
Walker  and  Hannah,  his  wife,  to  compel  the  execution  of  a 
deed.  The  bill  alleges,  that,  in  February,  1859,  Alonzo  Walker, 
the  son  of  Presley  and  Hannah,  with  the  consent  of  his  father 
and  mother,  took  possession  of  the  land  in  controversy ;  that, 
in  October,  1860,  Presley  Walker  and  his  wife  executed  a 
warranty  deed  of  the  land  to  their  son  Alonzo ;  that  this  deed 
was  never  delivered,  but  was  kept  by  Hannah  Walker;  that 
Alonzo  remained  in  possession  on  the  faith  of  that  deed,  and 
made  lasting  and  valuable  improvements,  consisting  of  build- 
ings, etc.,  worth  at  least  $2,500  ;  that  he  was  in  possession  at 
the  time  of  his  death  in  August,  1863  ;  that  after  his  death  the 
deed  was  destroyed  by  Hannah  Walker,  with  intent  to  defraud 
his  widow  and  heirs,  who  thereupon  file  this  bill  asking  the 
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court  to  compel  a  conveyance  to  them.  The  defendants 
answered  separately,  admitting  many  of  the  allegations  of  the 
bill,  but  maintaining  that  the  deed  was  executed  for  the  pur- 
pose of  being  delivered  to  Alonzo,  when  he  should  agree  to 
live  on  the  land  and  make  it  his  permanent  home,  and  that,  as 
he  never  did  so  agree,  the  deed  was  destroyed.  Upon  the 
evidence  adduced,  the  court  below  dismissed  the  bill  as  to 
Hannah  Walker,  and  rendered  a  decree  requiring  Presley 
Walker  to  execute  a  conveyance  in  fee  simple  to  the  heirs  of 
Alonzo,  subject  to  the  dower  right  of  his  widow.  To  reverse 
that  decree  this  appeal  is  prosecuted.  The  evidence  sufficiently 
appears  in  the  opinion  of  the  court. 

Messrs.  William  H.  Underwood,  H.  K.  S.  O'Melveny  and 
P.  E.  Hosmer,  for  the  appellant. 

1.  Some  kind  of  actual  delivery  is  indispensable.  HuLick  v. 
Scovill,  4  Gilm.  176;  2  Washburn  on  Eeal  Property,  581, 
note  1. 

2.  To  make  a  delivery  valid  the  deed  must  some  time  be  in 
the  power  of  the  grantee  or  his  agent.  2  Greenl.  Cruise,  334, 
note  2;    Wiggins  v.  Lush,  12  111.  136. 

Messrs.  Thomas  J.  Le  Compte  and  Amos  Watts,  for  the 
appellee. 

1.  So  far  as  Presley  Walker  was  concerned,  the  delivery  was 
complete.  Bryan  v.  Wash,  2  Gilm.  568. 

2.  A  voluntary  settlement  fairly  made  is  always  binding  in 
equity  upon  the  grantor,  and  the  presumptions  of  law  are  all 
in  its  favor.  Sowerbye  v.  Arden,  1  Johns.  Ch.  256 ;  Clavering 
v.  Clavering,  2  Yern.  473  ;  Broughton  v.  Broughton,  1  Atkins, 
625 ;  Johnson  v.  Smith,  1  Yes.  314 ;  Bunn  v.  Winthrop,  1 
Johns.  Ch.  336. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery  brought  by  the  widow  and 
children  of  Alonzo  Walker,  deceased,  against  Presley  Walker 
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and  Hannah,  his  wife,  the  father  and  mother  of  said  Alonzo, 
to  compel  a  conveyance  of  a  tract  of  land.  The  bill  alleges, 
that  Presley  Walker  and  his  wife,  on  the  15th  of  October, 
1860,  made  a  deed  for  the  premises,  being  one  hundred  and 
sixty  acres  of  land,  to  Alonzo,  by  way  of  gift  or  advancement, 
and  that  Alonzo,  being  already  in  possession,  remained  in 
possession  until  his  death,  in  1863,  having  made  valuable 
improvements  after  the  execution  of  the  deed.  The  bill  further 
alleges  that  Presley  Walker  retained  the  deed  in  his  possession 
until  the  death  of  his  son,  having  informed  his  son,  however, 
at  the  time  of  the  execution  of  the  deed,  that  it  was  executed 
and  was  held  by  him  subject  to  his  son's  order.  Presley 
Walker  and  wife  answered,  their  oath  having  been  waived, 
and  admit  the  execution  of  the  deed,  and  its  voluntary  destruc 
tion  by  Mrs.  Walker,  after  the  death  of  her  son.  They  insist, 
however,  that  there  was  no  intention  of  delivering  the  deed  at 
the  time  of  its  execution,  but  that  Mrs.  Walker  objected  to  the 
delivery,  until  her  son  would  promise  to  remain  upon  the  land, 
and  that  the  deed  was  thereupon  left  with  her  to  be  delivered 
when  she  thought  proper.  A  replication  was  filed,  proof  wag 
taken,  and  on  the  hearing  the  court  decreed  a  conveyance 
from  Presley  Walker,  and  dismissed  the  bill  as  to  his  wife. 
Presley  Walker  brings  up  the  record. 

It  appears  by  the  evidence  of  the  magistrate  who  drew  and 
took  the  acknowledgment  of  the  deed,  that,  after  this  was 
done,  Mrs.  Walker  made  some  objection,  whereupon  her 
husband  handed  the  deed  to  her  and  told  her  to  take  care 
of  it  until  she  should  be  satisfied  that  Alonzo  would  stay  on 
the  place  and  not  sell  it.  Alonzo  was  not  present.  After 
Presley  Walker  and  the  magistrate  left  Presley's  house, 
where  the  deed  had  been  executed,  they  met  Alonzo  on  the 
road,  and  his  father  said  to  him,  "  pay  the  squire  for  making 
your  deed.  It  is  up  at  the  house  ready  for  you."  It  further 
appears  in  proof,  that,  after  this,  Alonzo  built  a  brick  house 
upon  the  land,  and  made  other  improvements.  His  father 
assisted  him,  but  the  carpenter  who  built  the  house  swears 
that  he  was  employed  by   Alonzo,  and  his  bill  of  $404  was 


gj  4  Walker  v.  Walker  et  al.  [Nov.  T., 

Opinion  of  the  Court. 

paid  by  Alonzo,  except  $25  which  Presley  said  he  owed 
Alonzo  and  would  pay  to  the  carpenter.  It  is  clear,  that, 
from  the  time  the  deed  was  made  until  the  death  of  Alonzo, 
the  land  was  recognized  by  all  parties  interested  as  the  land 
of  Alonzo. 

Whether  the  statement  of  Presley  to  his  son,  on  the  day  the 
deed  was  made,  that  it  was  at  his  house  ready  for  him,  would 
of  itself  be  considered  as  equivalent  to  a  delivery,  it  is  not 
necessary  to  decide,  though,  as  was  said  by  this  court  in  Bryan 
v.  Wash,  2  Gilm.  565,  a  delivery  "  may  be  by  acts  without 
words,  or  by  words  without  acts,  or  by  both."  The  case  does 
not  depend  upon  these  words  alone,  but  upon  them  taken  in 
connection  with,  and  construed  by,  the  subsequent  acts  of  the 
parties.  And,  tried  by  this  test,  we  can  entertain  no  doubt 
that  the  son  understood  these  words  of  his  father  as  meaning, 
a  deed  had  been  executed  with  all  the  formalities  requisite  to 
vest  the  title,  and  making  him  the  owner  of  the  land,  and  that, 
under  the  belief  in  such  ownership,  lie  built  his  house,  and 
occupied  it  till  his  last  sickness,  when  he  was  taken  to  his 
father's  house  to  die.  His  father  permitted  him  to  entertain 
this  belief,  and  to  act  under  it,  expending  time,  labor  and 
money,  and  probably  entertained  the  same  belief  himself. 
There  is  no  evidence  whatever,  that  it  was  ever  brought  to  the 
knowledge  of  Alonzo,  that  his  mother  had  interposed  any 
objections,  or  that  she  desired  to  require  a  promise  from  him, 
that  he  would  remain  on  the  place,  before  she  would  consent 
to  the  delivery.  All  these  circumstances  form  a  strong  case  of 
equitable  estoppel.  Having  induced  Alonzo  to  believe  that  a 
deed  had  been  executed  which  made  him  the  owner,  and  hav- 
ing permitted  him  to  act  under  this  belief  in  the  manner  above 
staled,  he  cannot  now  be  allowed  to  say,  that  the  deed  was 
in  fact  inoperative  for  want  of  a  formal  delivery.  No  formal 
delivery  to  the  grantee  in  person  was  necessary.  If  the  grantor 
in  a  deed  intends,  wheu  executing  it,  to  be  understood  as 
delivering  it,  that  is  sufficient.  The  intention  of  the  party  is 
the  controlling  element  as  said  in  Masterson  v.  C heek,  23  111. 
76,  and  in  this  case  there  can  be  no  doubt,  that  both  the  father 
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and  the  son,  judged  in  the  light  of  their  subsequent  conduct 
considered  the  deed  as  having  been  effectually  executed  for  the 
purpose  of  passing  the  title.  Less  strictness  is  required  in  cases 
of  voluntary  settlements,  and  for  a  reason  well  illustrated  in 
this  case,  to  wit,  because  the  parties  are  supposed  to  place  great 
confidence  in  each  other.  Bryan  v.  Wash,  2  Gilm.  568,  and 
cases  there  cited.  In  this  case,  the  son,  no  doubt,  had  all  con- 
fidence in  his  father,  and  considered  the  deed  as  safe  in  his 
house  as  if  in  his  own.  If  he  had  been  advised  of  his  mother's 
misgivings,  he  would  probably  have  given  the  required  promise 
to  remain  on  the  land  (as  he  really  did  remain  there),  and  have 
received  the  deed. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


James  Sullivan 

v. 
Johanna  Sullivan. 

1.  Service  — publication  —  appearance.  Where  one  of  several  defendants 
was  non-resident  and  not  served  with  process,  and  publication  was  made  bat 
fifty-nine  days  before  the  return  term,  and  a  motion  was  entered  by  the  defend- 
ants to  quash  the  summons,  and  nothing  appeared  to  exclude  the  presumption 
that  the  non-resident  defendant  joined  in  the  motion, — held,  that  there  was  a 
sufficient  appearance  to  sustain  a  decree  rendered  at  the  return  term. 

9.  Minor  defendants — guardian  ad  litem.  Where  the  record  fails  to 
show  that  a  portion  of  the  defendants  are  minors,  an  order  appointing  a  guar- 
dian ad  litem  for  the  minor  defendants,  naming  no  person,  is  inoperative,  affects 
the  rights  of  no  person,  and  cannot  be  objected  to,  however  erroneous.  If,  how- 
ever, it  appeared  that  a  portion  of  the  defendants  were  minors,  it  would  be 
otherwise. 

8.  Partition  —  report  of  commissioners.  While  the  ninth  section  of  the 
partition  law  requires  the  report  of  the  commissioners,  by  which  the  land  is 
divided,  to  be  under  seal,  the  eleventh  section  does  not  require  a  report  that  the 
land  is  not  susceptible  of  division  to  be  sealed ;  and,  when  such  a  report  is  made 
without  seals,  it  is  not  error  to  approve  it  and  decree  the  sale  of  the  property, 
if  otherwise  regular. 
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4.  Chancery  practice — bill  pro  confesso — proof.  When  a  bill  has  been 
taken  as  confessed,  against  adult  defendants,  it  is  a  matter  of  discretion  with 
».he  chancellor,  whether  he  will  hear  evidence  in  support  of  the  allegations  of 
the  bill,  and  his  action  in  regard  thereto  is  not  a  matter  subject  to  review  on 
error. 

5.  Commissioners  —  their  appointment,  oath  and  report.  Where  the  oath 
and  report  of  commissioners  to  make  partition  bear  date  three  days  before 
the  date  of  the  decree  by  which  they  were  appointed,  although  subsequently 
approved  by  the  court,  such  acts  held  to  be  erroneous.  It  is  by  the  appoint- 
ment and  taking  the  required  oath  under  the  statute  that  commissioners  be- 
come vested  with  authority  to  act.  They  could  not  constitute  themselves 
commissioners  and  perform  the  duties  of  such,  nor  should  a  court  approve 
such  acts.  It  is  their  appointment  by  the  decree  of  the  court  which  is  the 
basis  of  their  authority.  Whether  such  acts  may  be  questioned  collaterally  is 
not  decided. 

Writ  of  Error  to  the  Court  of  Common  Pleas  of  the  city  of 
Cairo ;  the  Hon.  John  H.  Mulkey,  Judge,  presiding. 

A  statement  of  the  facts  of  the  case  appears  in  the  opinion  of 
the  court. 

Mr.  George  W.  Wall  and  Mr.  S.  P.  Wheeler,  for  the 
plaintiff  in  error. 

Messrs.  Allen  &  Webb,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  a  proceeding  under  the  statute  to  obtain  partition, 
or  the  sale  of  a  lot  of  ground  in  the  city  of  Cairo.  The  petition 
was  filed  by  Johanna  Sullivan  against  James,  Daniel,  John 
and  Mathew  Sullivan,  and  Mary  Leary,  and  Thomas  Leary,  her 
husband.  The  petition  charges,  that  Johanna  is  the  mother 
of  Jeremiah  Sullivan,  who  died  in  May,  1861,  seized  of  the 
premises,  and  left  surviving  him  neither  wife,  child  nor  father, 
but  left  petitioner,  and  the  defendants,  except  Thomas  Leary, 
who  had  intermarried  with  his  sister  Mary,  his  heirs  at  law. 
That  his  brothers  and  his  sister  were  severally  entitled  to  one- 
seventh  part,  and  petitioner  two-seventh  parts,  his  father  being 
deceased  at  the  time  of  his  death,  of  the  premises  in  contro- 
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versy.  It  contains  a  prayer  for  partition,  if  it  can  be  had  with- 
out manifest  prejudice  to  the  interests  of  the  parties,  and  if  a 
partition  cannot  be  made,  that  the  property  be  sold  under  the 
provisions  of  the  statute. 

It  appears,  that  plaintiff  in  error  was  a  non-resident  when 
the  petition  was  filed ;  that  a  summons  was  issued,  but  not 
served  on  him ;  but  publication  was  made  against  him.  The  first 
insertion,  however,  was  only  fifty-nine  days  before  the  first  day 
of  the  term  of  the  court  to  which  the  summons  was  returnable. 
The  court  appointed  a  guardian  ad  litem  for  minor  defendants, 
but  they  are  not  named  in  the  order,  the  guardian's  answer,  or 
in  any  portion  of  the  record.  A  motion  was  entered  by  defend- 
ants to  quash  the  summons,  and  plaintiff  entered  a  cross  motion 
for  leave  to  amend.  Leave  to  amend  was  granted,  and  the 
motion  to  quash  was  overruled.  On  the  24th  day  of  October, 
1865,  it  appears  that  certain  persons  took  an  oath  as  commis- 
sioners to  make  partition,  and  on  the  same  day  made  and 
signed  their  report,  that  the  property  was  not  susceptible  of 
partition,  without  manifest  prejudice  to  the  parties  in  interest. 
On  the  27th  day  of  October,  1865,  the  bill  was  taken  as  con- 
fessed, and  the  same  persons  who  had  already  made  and  signed 
their  report  were  appointed  commissioners  to  make  partition ; 
and  the  order  which  appoints  them  recites  that  their  report 
was  approved,  and  orders  the  sale  of  the  property.  This  writ 
of  error  is  prosecuted  to  reverse  that  decree. 

It  is  insisted,  that  the  court  erred  in  rendering  a  decree 
before  all  of  the  defendants  were  in  court.  Plaintiff  in  error 
was  not  before  the  court,  either  by  service  or  by  a  sufficient 
publication,  as  sixty  days  had  not  intervened  between  the  first 
insertion  of  the  publication,  and  the  first  day  of  the  term.  But 
the  record  shows  that  defendants  entered  a  motion  to  quash  the 
summons.  Plaintiff  in  error  was  one  of  the  defendants,  and 
there  is  nothing  in  the  record  to  exclude  him  as  one  of  the 
defendants  who  entered  the  motion,  and  he  thereby  appeared 
to  the  proceeding.  The  language  imports  that  he  did,  and  it 
will  bear  no  other  construction,  and  he  must  be  held  to  be 
included  in  those  who  made  the  motion. 
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It  is  next  insisted,  that  there  was  error  in  appointing  a  guar- 
dian ad  litem  for  minor  defendants,  without  naming  them 
This  record  fails  to  disclose  the  fact  that  any  of  the  defendants 
were  minors,  and,  in  the  absence  of  the  fact  appearing  in  some 
manner,  we  cannot  perceive  that  the  order  had  any  effect  what- 
ever upon  the  rights  of  any  person.  It  effected  nothing,,  and 
operated  as  a  mere  nullity,  concluding  or  binding  no  person. 
And,  having  prejudiced  no  person,  it  cannot  be  assigned  for 
error.  If,  however,  the  record  had,  in  any  manner,  shown,  that 
any  portion  of  the  defendants  were  minors,  .then  the  order 
appointing  a  guardian  ad  litem  might  be  reviewed.  It  should 
appear,  not  only  that  there  were  minor  defendants,  but  that 
there  was  error  as  to  them,  before  such  an  order  will  be  reviewed. 

It  is  likewise  insisted,  that  it  was  error  to  approve  and  render 
a  decree  on  a  report  of  commissioners  not  under  seal.  The 
ninth  section  of  the  chapter  entitled  "  Partition,"  requires  a 
report,  which  makes  partition,  to  be  under  seal.  But  the  elev- 
enth section,  which  provides  for  a  report,  in  case  the  premises 
are  so  situated  that  a  division  cannot  be  had  without  manifest 
prejudice,  does  not  require  it  to  be  sealed.  The  statute  not 
requiring  such  a  report  to  be  under  seal,  it  is  not  essential  to  its 
validity. 

The  petition  seems  to  have  been  taken  as  confessed  on  a 
default.  Where  the  defendants  are  adults,  and  permit  the  bill 
to  be  taken  as  confessed,  they  thereby  admit  the  truth  of  the 
allegations  of  the  bill,  and  the  practice  fully  warrants  the  ren- 
dition of  a  decree  granting  relief,  without  proof,  if  the  bill  con- 
tains equity.  If  the  court  had  reason  to  believe,  or,  from  any 
cause,  was  apprehensive,  that  injustice  was  likely  to  result  from 
granting  the  relief  without  proof,  then  it  should  be  required. 
But  this  is  a  matter  of  sound  discretion  in  the  chancellor,  and 
its  omission  or  requirement  cannot  be  assigned  for  error,  unless 
the  record  discloses  that  the  action  has  resulted  in  wrong  to  the 
defendants.  When  there  are  non-resident  defendants,  only  served  , 
by  publication,  the  court  should  be  more  inclined  to  require 
proof  than  in  cases  where  there  has  been  actual  service. 

We  now  come  to  the  consideration  of  the  only  remaining 
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question.  It  is  insisted  that  the  court  was  not  warranted  in 
rendering  a  decree  for  the  sale  of  the  premises.  The  only- 
ground  we  perceive  for  this  objection  is,  that  the  oath  of  the 
commissioners,  and  their  report,  bear  date  three  days  previous 
to  the  decree  by  which  they  were  appointed.  They  then  took 
the  oath,  made  the  examination  of  the  premises,  and  made  out, 
signed  and  dated  their  report,  before  they  had  any  authority  to 
act.  It  is  their  appointment  by  the  decree  of  court,  which  is 
the  basis  of  their  authority.  After  their  appointment,  and  they 
have  taken  the  oath  required  by  the  statute,  then,  and  not  till 
then,  are  they  clothed  with  legal  authority  to  act  as  commis- 
sioners. Whether  such  acts,  approved  by  the  court,  can  be 
questioned  collaterally  is  not  now  before  the  court ;  but  we  are 
clear,  that  such  action  cannot  be  sustained  in  a  direct  proceed- 
ing for  its  reversal.  They  had  no  power  to  constitute  them- 
selves commissioners,  nor  should  a  court  approve  and  adopt 
such  acts.  The  statute  requires  their  appointment  before  they 
can  act,  and  its  commands  must  be  obeyed.  For  this  error,  the 
decree  of  the  court  below  must  be  reversed,  and  the  cause 
remanded. 

Decree  reversed. 


Timothy  Cronan 

v. 

John  Frizell,  Admr. 

1.  Default,  effect  of.  The  rule  is  that  a  default  admits  all  that  is  property 
alleged,  and  no  more.  Hence,  where  a  bill  in  chancery,  to  enforce  a  vendor's 
lien,  omits  to  allege  that  the  note  was  due  and  unpaid  at  the  time  of  filing  the 
bill,  and  default  is  taken  thereon,  the  decree  will  be  reversed  on  error  ;  such 
an  allegation  is  indispensable. 

2.  Sales  without  redemption  —  time  allowed  for  payment  of  the  money. 
Where  no  redemption  is  allowed  by  law,  the  time  fixed  in  the  decree  for  the 
payment  of  money  should  not  be  less  than  ninety  days,  and  a  decree  fixing 
the  time  at  thirty  days  will  be  reversed. 

8.  Decree  pro  confesso,  discretion  of  the  court  in  requiring  proof.  It 
Ilea  in  the  discretion  of  the  chancellor  to  render  a  decree  on  the  order  pro 
oonfeseo  without  evidence,  or  to  require  proof  as  to  all  or  any  of  the  allegation* 
of  the  bill,  and  the  evidence  need  not  be  preserved  in  the  record. 


320  Cronan  v.  Frizell,  Admr.  [Nov.  T., 

Opinion  of  the  Court. 

Writ  of  Error  to  the  Circuit  Court  of  Jefferson  county ; 
the  Hon.  James  M.  Pollock,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  o/ 
the  case. 

Mr.  B.  B.  Smith,  for  the  plaintiff  in  error. 

Messrs.  Tanner  &  Casey,  for  the  defendant  in  error 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery  in  the  Jefferson  Circuit  Court 
exhibited  by  John  Frizell,  administrator  of  James  Frizell, 
against  Timothy  Cronan,  to  enforce  a  vendor's  lien. 

Notice  by  publication  was  had  on  the  defendant,  a  default 
taken  against  him,  the  bill  taken  for  confessed,  and  a  decree 
passed  that  the  defendant  be  allowed  thirty  days  in  which  to 
pay  the  purchase  money  due  on  the  premises,  and,  in  case  of  a 
failure  on  his  part,  it  was  decreed  that  the  land  be  sold  at 
public  vendue,  and  a  commissioner  was  appointed  for  such  pur- 
pose, who  was  required  to  give  four  weeks'  notice  of  the  sale, 
and  make  report. 

The  commissioner  reported  the  sale  to  John  Frizell,  and  the 
report  was  approved  by  the  court. 

It  appears,  Cronan  had  executed  a  note  to  the  intestate,  due 
one  day  after  date,  for  the  sum  of  two  hundred  and  thirty  dollars 
and  sixty-two  and  one-half  cents,  with  interest  at  six  per  cent, 
and  dated  December  5,  1863.  It  was  alleged  in  the  bill  that 
this  note  was  given  for  the  balance  of  the  purchase  price  of  the 
*ands  sold  by  the  intestate  to  Cronan,  on  which  a  lien  was 
sought  to  be  enforced. 

The  cause  is  brought  here  by  writ  of  error,  and  it  is  assigned 
as  error,  that  the  bill  does  not  allege  that  the  note  was  due  and 
unpaid  at  the  time  of  filing  the  bill ;  that  the  court  did  not 
allow  sufficient  time  in  which  the  defendant  should  pay  the 
balance  due.  There  was  no  evidence  that  the  note  described  in 
the  bill  was  given  for  the  unpaid  purchase  money  of  the  land. 
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The  first  error  is  well  assigned.  There  is  no  allegation  in 
the  bill  that  the  note  was  due  and  unpaid  at  the  time  the  bill 
was  filed,  and  the  default  admits  nothing  but  what  is  properly 
alleged. 

As  to  the  second  error  assigned,  it  has  long  been  the  doctrine 
of  this  court,  that  in  cases  like  this,  where  no  redemption  is 
allowed  by  law,  the  time  of  payment  of  money  should  not  be 
less  than  ninety  days.  Link  v.  Architectural  Iron  Works,  24 
111.  551 ;  Strawn  v.  Coggswell,  28  id.  457 ;  Kinzey  v.  Thomas, 
id.  502 ;  Cla/y comb  v.  Cecil,  27  id.  497  ;  Moore  v.  Bracken,  id. 
23 ;  Rowley  v.  James,  31  id.  298 ;  Mills  v.  Heeney  et  al.,  35 
id.  173. 

In  view  of  these  cases,  the  decree,  fixing  the  time  of  payment 
at  thirty  days,  was  wrong,  and  for  that  reason  it  must  be 
reversed. 

The  third  error  is  not  well  assigned,  inasmuch  as  the  bill 
alleges  the  note  was  given  for  the  unpaid  purchase  money,  and 
the  default  admits  it.  Frye  v.  Bank  of  Illinois,  5  Gilm.  332. 

Where  a  bill  is  taken  for  confessed,  the  court  may,  in  its  dis- 
cretion, require  proof  as  to  all  or  any  portion  of  the  allegations 
of  the  bill,  and  the  evidence  need  not  be  preserved  in  the 
record,  or  it  may  render  a  decree  on  the  order  pro  confesso, 
without  evidence.  Ferguson  v.  Sutphen,  3  Gilm.  547;  Man- 
chester v.  McKee,  4  id.  511 ;  Smith  v.  Trimble,  27  111.  152 ; 
Harmon  v.  Campbell,  30  id.  25. 

For  the  reason  given,  the  decree  must  be  reversed  and  the 
cause  remanded. 

Decree  reversed. 


James  C.  Gill 

v. 

The  People  of  the  State  op  Illinois. 

1.     Bill  op  exceptions  —  when  necessary.     The  only  manner  in  which  the 

court  below  can  state  the  facts  connected  with  a  motion  for  a  new  trial,  and  its 

action  in  overruling  it,  in  order  to  be  reviewed  in  this  court,  is,  to  preserve  the 

motion  and  the  action  of  the  court  thereon,  in  a  bill  of  exceptions.     An  entry 

21— 42dIll. 
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in  the  record  by  the  clerk,  that  a  motion  for  a  new  trial  was  made  and  over- 
ruled, is  not,  of  itself,  sufficient. 

2.  The  defendant  in  a  criminal  case,  desiring  to  question  the  sufficiency  of 
a  verdict,  should  move  to  set  it  aside,  and,  upon  the  overruling  of  the  motion 
by  the  court,  take  exception  to  the  ruling.  Not  having  done  so,  the  defendant 
must  be  considered  as  having  acquiesced  in  the  ruling  and  the  judgment  of 
the  court. 

Writ  of  Error  to  the  Circuit  Court  of  Clay  county ;  the 
Hon.  Aaron  Shaw,  Judge,  presiding. 

At  the  June  Term,  1863,  of  the  Circuit  Court  of  Clay  county, 
an  indictment  was  found  against  James  C.  Gill,' for  assaulting 
with  intent  to  kill  one  Sullivan  Hubble.  The  cause  came  on 
for  trial  at  the  October  Term,  1864.  The  jury  returned  the 
following  verdict : 

"  We,  the  jury,  find  the  defendant  guilty  of  an  assault  with  a 
deadly  weapon,  with  an  intent  to  inflict  a  bodily  injury." 

The  defendant's  counsel  moved  in  arrest  of  judgment  and 
for  a  new  trial,  which  motions  the  court  overruled,  and  ren- 
dered judgment  against  the  defendant  for  twenty-five  dollars 
and  costs.     The  record  does  not  show  a  bill  of  exceptions. 

The  defendant  assigns  for  error  the  action  of  the  court  in 
overruling  the  motions  in  arrest  and  for  a  new  trial,  for  the 
reason,  that,  the  indictment  charging  an  assault  with  an  intent 
to  kill,  the  verdict  of  the  jury  was  a  virtual  acquittal  of  any 
offense,  unless  it  found  and  set  forth  the  facts  necessary  to  con- 
stitute the  minor  offense.  That  the  verdict  should  have  found, 
first,  upon  whose  person  the  assault  was  committed,  and,  second, 
that  it  was  without  considerable  provocation,  or  where  the 
circumstances  showed  an  abandoned  and  malignant  heart. 

Mr.  W.  B.  Cooper,  for  the  plaintiff  in  error. 

Mr.  Thomas  S.  Casey,  State's  Attorney,  for  the  people. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  plaintiff  in  error  was  indicted  for  an  assault  with  intent 
fco  kill.     On  the  trial  the  jury  found  the  following  verdict : 
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"  We,  the  jury,  find  the  defendant  guilty  of  an  assault  with 
a  deadly  weapon,  with  an  intent  to  inflict  a  bodily  injury." 

On  this  verdict  the  court  rendered  a  judgment,  fining  the 
defendant  twenty-five  dollars,  and  he  has  sued  out  a  writ  of 
error. 

It  is  not  denied,  that,  under  the  indictment  for  the  greater 
offense,  the  jury  could  find  the  defendant  guilty  of  the  lesser, 
as  decided  by  this  court  in  the  case  of  PrindeviUe  v.  The 
People,  ante,  p.  217,  but  it  is  urged  that  this  verdict  is  an 
acquittal  of  the  offense  charged  in  the  indictment,  and  that  it 
fails  to  define  that  of  which  it  intends  to  find  the  defendant 
guilty,  inasmuch  as  it  does  not  find  the  assault  to  have  been 
committed  either  without  considerable  provocation,  or  where 
the  circumstances  showed  an  abandoned  and  malignant  heart. 

Whether  this  verdict  was  sufficient  ground  for  the  judgment 
of  the  court,  imposing  a  fine,  is  a  question  not  presented  by 
this  record.  No  exception  was  taken  by  the  plaintiff  in  error 
to  the  action  of  the  court,  and  there  is  no  bill  of  exceptions  in 
the  record.  There  is,  indeed,  an  entry  by  the  clerk,  showing  a 
motion  for  a  new  trial  was  made  and  overruled,  but  this  motion 
and  the  action  of  the  court  upon  it  should  have  been  preserved 
in  a  bill  of  exceptions  in  order  to  be  reviewed  in  this  court. 
It  is  only  in  this  mode  that  the  court  below  can  state  the  facts 
connected  with  the  motion  and  with  the  action  of  the  court  in 
overruling  it.  In  the  case  at  bar,  for  example,  the  defendant, 
after  making  his  motion  for  a  new  trial,  may  have  stated  to  the 
court  that  he  would  not  press  it.  This  would  not  appear  by 
the  entry  of  the  clerk,  but  wouid  appear  if  a  bill  of  excep- 
tions were  taken.  The  practice  has  been  uniform  to  require 
these  motions  to  be  preserved  in  this  mode.  This  record,  then, 
furnishes  us  no  evidence,  of  which  we  can  take  notice,  that  a 
motion  for  a  new  trial  was  made.  It  only  shows  that  the  jury 
found  a  verdict  which  the  court  treated  as  sufficiently  descrip 
tive  of  the  offense  intended  to  be  described,  and  pronounced 
sentence  thereon,  and  that  the  defendant  took  no  exception 
If  he  had  desired  to  preserve  the  question  for  examination  in 
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this  court,  lie  should  have  moved  to  set  aside  the  verdict,  and 
if  the  motion  had  been  overruled,  taken  an  exception  to  the 
ruling  of  the  court.  As  it  is,  he  must  be  considered  as  acqui- 
escing. Smith  v.  Kahili,  17  111.  67 ;  Miller  v.  Dobson,  1  Gilm. 
572 ;  Boyle  v.  Leverings,  28  111.  317. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 

Judgment  affirmed. 


The  Board  of  Supervisors  of  Clay  County 

v. 
Levi  M.  Plaut. 

1.  Counties — liability  to  support  paupers.  The  duty  of  supporting  tlit 
paupers  resident  in  the  various  counties  in  this  State  is  imposed  upon  such 
counties  ;  and  they  are  bound  by  all  contracts  for  the  support  of  such  persons, 
when  legally  entered  into  by  the  proper  officer. 

2.  Overseer  op  the  poor — Ms  duty.  Under  the  township  organization 
law  in  this  State,  each  town  is  required  to  elect  an  overseer  of  the  poor,  and  he 
alone  is  authorized  and  required  to  perform  the  duties  of  the  office.  Where 
such  an  agent  has  entered  into  a  contract  for  the  support  of  a  pauper,  the 
liability  of  the  county  is  thereby  fixed,  and  its  agents  have  no  discretion,  but 
must  discharge  the  obligation.  Nor  can  the  chairman  of  the  board  of  super- 
visors in  such  a  case,  by  notice  or  otherwise,  abridge  the  powers  of  the  over- 
seer of  the  poor.  He  derives  his  powers  from  the  law  and  not  from  the  super- 
visors. 

3.  Same.  Where  an  overseer  of  the  poor  shall  make  an  improvident  or 
extravagant  contract  for  the  support  of  a  pauper,  the  board  of  supervisors  may, 
no  doubt,  reduce  the  amount  to  be  paid,  but,  until  they  act,  the  contract,  if  fair 
and  unaffected  by  fraud,  will  bind  the  county. 

4.  Overseer  of  the  poor  —  Ms  contracts.  Under  the  township  organiza- 
tion law,  it  is  not  necessary  that  the  justices  of  the  peace  of  the  town  shall  join 
with  the  overseer  of  the  poor  in  ordering  goods  for  the  support  of  a  pauper :  he 
may  act  alone. 

5.  Same  —  bond  for  the  support  of  a  pauper.  The  bond  required  to  be 
given  by  the  person  contracting  to  support  a  pauper,  is  designed  to  indemnify 
the  county  against  further  expense  in  supporting  the  pauper,  but  not  to  absolve 
it  from  the  duty.  And  if  the  person  agreeing  to  support  the  pauper  fails 
through  inability  or  otherwise  to  do  so,  the  county  must  still  afford  the  relief, 
and  must  look  to  the  person  with  whom  they  contracted,  and  his  securities  for 
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indemnity  for  tlie  loss.  If  the  overseer  fails  to  take  a  bond,  and  the  person 
with  whom  he  has  contracted  fails  to  support  the  pauper,  he  should  then,  if 
within  his  power,  contract  with  some  other  person,  or,  failing  in  that,  he 
should  furnish  such  articles  as  are  adapted  to  the  necessities  of  the  pauper,  and 
hire  a  suitable  person  on  the  best  terms  he  can,  to  keep  him. 

6.  Same — fraud.  If  the  overseer  of  the  poor  should  act  in  bad  faith,  or  is 
guilty  of  fraud,  and  the  county  thereby  became  the  loser,  he  would,  it  seems, 
be  liable  for  the  loss.  Or,  if  the  person  furnishing  the  support  was  a  party  to 
such  fraud,  he  would  be  unable  to  recover  against  the  county.  Good  faith  and 
fair  dealing  is  imperatively  required  in  the  discharge  of  these  duties. 

7.  Same  —  his  powers.  It  has,  in  nractice,  always  been  supposed,  that  when 
an  overseer  of  the  poor  is  unable  to  procure  any  contract  for  the  support  of  a 
pauper,  and  no  poor-house  has  been  provided,  or  in  cases  of  urgency,  he  may 
purchase  necessary  articles  for  the  relief  of  the  pauper,  on  the  credit  of  the 
county,  and  thus  render  it  liable  for  payment. 

8.  Verdict — proof.  Where  the  evidence  shows,  that  the  articles  fur- 
nished were  necessary  for  the  comfort  of  the  pauper,  or  to  pay  for  keeping  him, 
and  it  does  not  appear  that  the  prices  charged  were  unreasonable,  under  the 
circumstances,  and,  where  it  appears  that  no  other  person  could  be  procured 
to  keep  the  pauper,  a  recovery  will  not  be  therefor  disturbed. 

Writ  of  Error  to  the  Circuit  Court  of  the  county  of  Clay ; 
the  Hon.  Aaron  Shaw,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  by  Levi  M.  Plaut, 
in  the  Circuit  Court  of  Clay  county,  against  the  board  of  super- 
visors of  that  county.  The  declaration  contained  the  common 
counts  for  goods,  wares  and  merchandise  sold  and  delivered. 
The  general  issue  was  pleaded. 

A  trial  was  had  before  the  court,  a  jury  having  been  dis- 
pensed with  by  agreement  of  the  parties.  ■  After  hearing  the 
evidence,  the  court  found  the  issues  for  the  plaintiffs.  Defend- 
ant thereupon  entered  a  motion  for  a  new  trial,  which  was 
overruled  by  the  court,  and  judgment  rendered  for  $37.92,  in 
favor  of  plaintiff.  To  reverse  that  judgment,  defendant  brings 
the  case  to  this  court  on  error. 

Mr.  Silas  L.  Bryan,  for  the  plaintiff  in  error. 

Mr.  R.  P.  Hanna,  for  the  defendant  in  error. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  appears  from  the  record  in  this  case,  that  one  Thompson 
had  become  a  charge  to  the  county  of  Clay  ;  that  Phelps,  the 
overseer  of  the  poor,  had  let  his  support  to  the  lowest  bidder, 
and  his  mother  became  the  contractor,  for  the  sum  of  two  dol- 
lars per  week;  that  he  was  kept  by  her  until  his  death.  His 
mother  was  of  very  limited  means,  and  the  pauper  became 
very  sick,  and  the  mother  was  unable  to  support  him  while 
he  was  in  that  condition,  at  the  price  agreed  upon  by  her ; 
that  De  Witt,  the  overseer  who  succeeded  Phelps,  tried  to  get 
some  other  person  to  keep  the  pauper,  but  did  not  succeed ; 
that  he  made  arrangements  with  defendant  in  error  to  furnish 
such  articles  as  he  might  order  for  Mrs.  Thompson  ;  that  the 
account  sued  on  was  correct,  and  consisted  of  groceries  and  dry 
goods,  to  the  amount  of  $73.92  ;  that  the  overseer  was  not  exact 
in  confining  the  amount  to  two  dollars  per  week,  but  ordered 
such  articles  as  were  necessary ;  that  he  gave  orders  for  what 
was  required  to  make  the  pauper  comfortable,  and  to  pay  Mrs. 
Thompson  for  keeping  him.  It  also  appeared,  that  the  chair- 
man of  the  board  of  supervisors  directed  the  overseer  of  the 
poor  not  to  exceed  two  dollars  per  week,  in  the  expense  of  keep- 
ing this  pauper. 

It  appears,  that  the  account  was  credited  by  a  payment  of 
thirty -six  dollars  ;  and  plaintiffs  in  error  offered  to  prove  that 
the  amount  paid  on  the  account  was  two  dollars  per  week  dur- 
ing the  time  Mrs.  Thompson  kept  the  pauper,  but  the  court 
rejected  the  evidence,  to  which  an  exception  was  taken.  The 
court  found  for  plaintiffs  below  the  sum  of  $37.92,  and  rendered 
judgment  against  plaintiffs  in  error  for  that  sum. 

Inasmuch,  then,  as  Mrs.  Thompson  was  too  poor  to  keep  the 
pauper  in  the  manner  his  condition  required,  and,  as  he  was 
very  ill,  and  required  much  and  close  attention,  it  became  an 
imperative  duty  devolving  on  some  one  to  afford  him  relief. 
And,  as  others  could  not  be  induced  to  keep  hi  in  for  the  sum 
agreed  to  be  paid  to" her,  the  dictates  of  common  humanity 
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demanded  that  relief  should  be  afforded.  It  seems,  that  the 
circumstances  then  existing  admitted  of  but  one  solution, — 
either  that  relief  should  be  afforded  by  the  county  upon  which 
the  burden  of  supporting  such  paupers  is  imposed,  or  lie  should 
be  permitted  to  die  of  destitution  and  want  of  attention.  All 
admit,  that  the  county  is  required  to  make  provision  for  its 
resident  paupers ;  and  the  law  has  designated  a  particular  offi- 
cer, required  to  be  elected  in  each  town,  whose  duty  it  is  to 
care  for  and  make  provision  for  their  support,  at  the  expense 
of  the  county. 

To  ascertain  whether  the  county  in  this  case  is  liable,  it  will 
be  necessary  to  refer  to  the  statutory  provisions  on  the  subject, 
and  to  ascertain  whether  they  have  been  observed  in  this  case. 
By  the  sixth  section  of  the  chapter  entitled  "  Paupers,"  R.  S. 
403,  it  is  made  the  duty  of  the  justices  of  the  peace  of  their 
respective  districts,  and  a  person  to  be  appointed  for  the  pur- 
pose by  the  county  commissioners'  court,  "  diligently  to  inquire 
after  all  persons  unable  to  earn  a  livelihood  in  consequence 
of  bodily  infirmity,  idiocy,  lunacy  or  other  unavoidable  cause, 
and  to  provide  for  them  the  necessary  comforts  of  life,  by  con- 
fiding the  care  of  such  poor  person  or  persons  to  some  moral 
and  discreet  householder  or  householders  in  the  district,  of 
sufficient  ability  to  provide  for  them."  The  same  section  also 
requires  the  execution  of  a  bond,  by  the  person  to  whose  care 
the  poor  person  is  confided,  conditioned  that  he  will  treat  such 
person  with  humanity  and  afford  him  or  her  necessary  attention 
and  the  comforts  of  life  fitted  to  his  or  her  condition ;  and  it 
is  required  that  the  bond  shall  state  the  sum  to  be  given  by  the 
county  for  keeping  such  poor  persons. 

The  seventh  section  of  this  act  requires  these  persons  to  make 
a  full  report  of  their  actings  and  doings  under  that  chapter,  to 
each  session  of  the  county  commissioners'  court,  with  a  list  of 
all  the  poor  within  their  respective  districts.  And  the  eighth 
section  declares,  that,  upon  the  making  of  such  report,  it 
shall  be  the  duty  of  "  the  county  commissioners'  court  to  make 
such  appropriations  as  will  justify  the  person  having  the  cus- 
tody of  any  poor  person,  in  affording  to  him  or  her  suitable 


328  Board  of  Supervisors,  etc.,  v.  Plaut.        [IS^ov.  T., 

Opinion  of  the  Court. 

clothing,  and  such  comforts  as  may  be  suitable  to  their  state 
and  condition."  Sections  nine  and  ten  provide  that  the  county 
commissioners  may  lessen  or  increase  the  sum  named  in  the 
bond,  required  by  the  sixth  section,  or  at  any  regular  term 
remove  the  pauper  from  the  custody  of  the  person  to  whom  he 
or  she  has  been  committed.  The  eleventh  section  requires  the 
overseers,  in  fixing  the  amount  to  be  paid  for  the  support  of  a 
pauper,  to  take  into  account  his  or  her  ability  to  labor. 

When  our  present  township  organization  law  was  adopted, 
the  office  of  overseer  of  the  poor  was  made  elective  in  those 
counties  adopting  that  law  for  their  government.  It  is  declared, 
by  the  second  section  of  the  fourth  article  of  that  act  (Haines' 
Town.  Laws,  23),  that  there  shall  be  chosen,  at  the  annual 
town  meeting,  in  each  town,  one  overseer  of  the  poor.  The 
sixteenth  section  of  the  fifth  article  requires  that  he  shall  be 
elected  by  ballot.  The  second  section  of  the  sixth  article  re- 
quires him  to  take  the  oath  of  office.  The  seventeenth  section 
of  the  same  article  requires  the  overseer  of  the  poor,  so  soon  as 
he  is  qualified,  to  call  upon  his  predecessor  for  all  books  and 
papers  pertaining  to  his  office ;  and  the  nineteenth  section  re- 
quires him  to  pay  over  all  money  in  his  hands  and  belonging 
to  his  office.  The  fifteenth  section  of  article  fifteen  is  this  : 
"  It  shall  be  the  duty  of  the  board  of  supervisors  to  take  charge 
of  the  poor  and  management  of  the  poor-house  in  their  respect- 
ive counties.  And  overseers  of  the  poor  of  the  several  towns 
shall  be  accountable  to,  and  their  compensation  and  accounts 
shall  be  audited  by,  the  board  of  supervisors,  and  paid  by  the 
county."  The  second  section  of  the  eleventh  article  fixes  the 
compensation  of  the  overseer  of  the  poor.  These  seem  to  be 
all  the  statutory  provisions  relating  to  his  office,  and  from 
them  his  rights  and  powers  flow,  and  by  them  his  liabilities  and 
duties  are  imposed ;  and  by  these  provisions  his  acts  must  be 
tested. 

The  third  section  of  the  pauper  act  imposes  the  duty  of 
maintaining  and  supporting  resident  paupers,  on  the  several 
counties  of  this  State;  and  the  other  provisions  to  which 
reference  has  been  made,  are  only  designed  to  afford  the  best 
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means  of  carrying  this  duty  into  effect.  And,  where  the 
agents  thus  designated  by  the  law  have,  in  compliance  with 
the  law,  entered  into  contracts  for  the  support  of  such  poor 
persons,  the  liability  of  the  county  becomes  fixed,  and  the 
agents  of  the  county  have  no  discretion,  but  must  discharge 
the  obligation.  Nor  can  the  action  of  the  chairman  of  the 
board,  by  notice  or  otherwise,  limit  or  abridge  the  powers  of 
the  overseer  of  the  poor.  That  officer  derives  all  of  his  powers 
from  the  law,  and  not  from  the  presiding  officer  of  the  board 
of  supervisors,  or  from  the  board  itself.  When  the  overseer  of 
the  poor  has  made  an  improvident  and  extravagant  contract  for 
the  support  of  a  pauper,  that  body  may,  no  doubt,  when  it  is 
reported  to  them,  reduce  the  amount ;  but,  until  such  action 
is  had  by  the  board,  the  contract,  if  fair  and  unaffected  by 
fraud,  will  be  binding  on  the  county. 

The  objection  is  urged  in  this  case,  that  the  justice  of  the 
peace  of  the  town  did  not  join  in  ordering  the  goods  sent  for 
in  this  case,  and,  for  that  reason,  the  county  is  not  bound  for 
their  payment.  This  depends  upon  whether,  under  the  town- 
ship organization  law,  justices  of  the  peace  are  officers  who 
are  required  to  act  in  the  execution  of  the  poor  laws.  And, 
from  the  examination  which  we  have  been  able  to  give  the 
question,  we  think  they  are  not,  and  that  the  whole  duty 
devolves  on  the  overseer  in  his  town.  The  township  organization 
law  nowhere  refers  to  such  duty  as  devolving  upon  the  justices 
of  the  peace.  The  sixth  section  of  the  law  of  1845,  it  will  be 
observed,  makes  the  person  appointed  for  the  purpose,  and  the 
justices  of  the  peace  of  their  district,  overseers  of  the  poor,  and 
requires  them  to  act  in  conjunction.  And  the  seventh  section 
requires  them,  as  overseers  of  the  poor,  to  report  their  acts  to 
the  commissioners'  court.  But  the  fifteenth  section  of  the 
fifteenth  article  of  the  township  organization  law,  only  requires 
the  overseer,  elected  as  such  by  the  town,  to  account  to  the 
board  of  supervisors.  Had  the  legislature  intended  that  the 
justices  of  each  town  should  continue  to  act  as  overseers  of 
the  poor,  they  would  no  doubt  have  required  them  to  account 
to  the  board  of  supervisors.     They  could  not  have  intended  to 
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continue  the  two  justices  of  the  peace  in  each  town  to 
act  as  overseers,  with  the  power  to  control  the  action  of  the 
overseer  of  the  poor,  and  not  be  liable  to  account  for  their 
action,  but  leaving  him  responsible  alone  for  what  he  may 
never  have  assented  to  or  approved.  We  are  therefore  satis- 
fied, that,  under  the  law  as  it  now  stands,  the  justices  of  the 
peace,  in  counties  acting  under  this  law,  are  not  overseers  of 
the  poor,  and  that  the  officer  elected  as  such  by  the  town  is 
the  only  person  required  to  perform  the  duty. 

The  bond  required  by  the  law,  of  the  person  having  the 
custody  of  the  pauper,  is  designed  to  indemnify  the  county  in 
the  expense  incurred,  on  account  of  such  pauper.  But  the 
making  of  the  contract  and  the  taking  of  the  bond  do  not  absolve 
the  county  from  liability.  If  the  contractor  for  the  support  of 
the  pauper  fails,  from  inability  or  other  cause,  to  support  the 
pauper,  the  county  through  the  overseer  of  the  poor  must  afford 
the  support,  and  must  look  to  the  person  with  whom  they  have 
contracted,  alone,  or  to  him  and  his  sureties  on  the  bond,  for  an 
indemnity.  If,  then,  the  overseer  fails  to  take  a  bond,  and  the 
person  to  whom  he  has  intrusted  the  care  and  support  of  the 
poor  person  is  unable  to  perform  his  contract,  it  would  be 
the  duty  of  that  officer,  if  within  his  power,  to  procure  another 
contract,  or,  if  unable  to  do  so,  to  furnish  such  articles  as  are 
adapted  to  the  condition  of  the  pauper,  and  to  hire  some  suita- 
ble person,  on  the  best  terms  he  can,  to  keep  him. 

If  the  overseer  of  the  poor  should  act  in  bad  faith,  or  should 
be  guilty  of  fraud  in  the  discharge  of  his  duty,  and  the  county 
should  thereby  become  the  loser,  he  would  no  doubt  be  liable 
for  the  loss.  Or  if  the  person  who  furnished  the  articles  for 
the  support  of  the  pauper  was  a  party  to  such  fraud,  he  would 
be  unable  to  recover.  Good  faith  and  fair  dealing  are  as  imper- 
atively required  in  the  discharge  of  these  duties,  as  is  required 
of  individuals  in  their  business. 

In  this  case  fraud  is  not  urged  as  a  defense.  If  it  existed, 
there  is  no  evidence  that  defendant  in  error  was  a  party  to  it. 
The  evidence  fails  to  disclose  the  fact  that  he  had  a^  v  notice 
that  there  was  any  contract  to  support  the  pauper  at  two 
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dollars  a  week,  or  that  the  chairman  of  the  board  had  forbid 
the  expenditure  of  that  sum,  although  that  could  not  have 
changed  the  liability  of  the  county,  but  on  a  question  of  fraud 
perhaps  might  have  had  some  weight.  It  has  always,  in 
practice  under  this  law,  been  supposed,  that  the  overseer  of 
the  poor  had  power,  in  case  persons  could  not  be  found  to 
take  care  of  such  persons,  and  there  is  no  poor-house,  or  in 
cases  of  urgency,  to  purchase  necessary  articles  on  the  credit 
of  the  county,  and  to  render  it  liable  for  the  payment.  The 
overseer  of  the  poor  is  the  authorized  agent  of  the  county, 
and  if  defendant  acted  in  good  faith  he  has  his  remedy  against 
the  county. 

The  overseer  of  the  poor  testified,  that  he  considered  the 
articles  furnished  as  necessary  for  the  comfort  of  the  pauper, 
or  to  pay  for  keeping  him.  And  we  find  no  evidence  that  the 
amount  paid  was  unreasonable  under  the  circumstances.  Nor 
was  there  any  evidence  which  tended  to  prove  that  Mrs. 
Thompson  was  able  to  have  performed  her  agreement,  or  that 
some  one  else  could  have  been  got  to  keep  the  pauper  for  two 
dollars  a  week.  On  the  contrary,  the  proof  shows  that  she  wae 
very  poor  and  destitute,  and  that  no  other  person  could  be 
procured  to  keep  him  at  the  price.  In  view  of  all  the  facts  in 
the  case,  we  are  of  the  opinion,  that  the  court  did  not  err  in  ren- 
dering judgment  against  the  county,  and  it  must  be  affirmed, 

Judgment  affirmed. 


William  E.  Falk 

v. 

The  People  of  the  State  of  Illinois. 

1.  Verdict  against  the  evidence  —  when  set  aside.  The  rule  that  an  appel* 
late  court  will  not  interfere  to  set  aside  a  verdict,  unless  it  is  palpably  against 
the  evidence,  obtains  in  the  largest  sense  in  civil  cases,  but  it  is  not  applied  to 
the  same  extent  in  criminal  cases,  especially  where  life  is  at  stake. 

2.  Hence,  in  a  capital  case,  when  this  court,  on  considering  the  whole 
record,  shall  be  satisfied  justice  has  not  been  done,  the  case  will  be  sent  to 
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another  jury  ;  and  it  need  not  appear  that  the  first  jury  acted  rashly,  by  decid- 
ing against  the  evidence. 

3.  The  jury — their  responsibility  in  criminal  cases.  While  it  is  true  in 
the  fullest  sense,  that  a  jury  in  a  criminal  case  are  judges  both  of  the  fact  and 
of  the  law,  and  may  be  so  instructed  by  the  court,  they  should  then  be  left  to 
their  own  responsibility  alone,  to  decide  on  the  guilt  or  innocence  of  the  pris- 
oner, giving  to  him  the  benefit  of  all  reasonable  doubts,  without  any  reference 
to  the  possible  future  action  of  the  court. 

4.  Hence,  an  instruction  which  correctly  states  the  right  of  the  jury  to 
judge  of  the  law  and  the  fact,  and  then  concludes  with  the  statement,  that, 
"  if  they  disregard  the  instructions  of  the  court,  and  mistake  the  law  to  the 
prejudice  of  the  prisoner,  it  would  be  the  duty  of  the  court  to  set  aside  tue  ver- 
dict," is  erroneous. 

5.  The  right  of  the  jury  to  disregard  the  instructions  of  the  court,  as  stated 
in  Schnier  v.  The  People,  23  111.  17,  is  again  affirmed  as  the  law,  and  in  the 
language  of  that  case. 

6.  Exceptions  —  whether  essential  in  a  capital  case.  In  a  capital  case, 
where  the  instructions  given  by  the  court  below  do  not  announce  correct  legal 
principles,  or,  being  correct,  are  inapplicable  to  the  case,  though  no  exceptions 
are  taken  to  them,  the  appellate  court,  in  the  face  of  the  record,  will  not  pro- 
nounce sentence  of  death  upon  the  prisoner,  but  will  award  a  new  trial. 

Writ  of  Error  to  the  Circuit  Court  of  Hardin  county ;  the 
Hon.  Wesley  Sloan,  Judge,  presiding. 

This  was  an  indictment  against  William  E.  Falk,  charging 
him  with  the  murder  of  John  C.  Worthington,  in  August, 
1866.  It  was  returned  to  the  Circuit  Court  of  Hardin  county, 
during  that  same  month.  The  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Mr.  M.  C.  Crawford,  for  the  plaintiff  in  error. 

Mr.  T.  S.  Casey,  State's  attorney,  for  the  people. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  in  the  Circuit  Court  of  Hardin 
county,  against  the  plaintiff  in  error  for  murder.  The  jury 
found  the  prisoner  guilty,  and  sentence  of  death  was  passed 
upon  him,  and  a  short  day  fixed  for  his  execution. 
.  To  reverse  this  judgment,  this  writ  of  error  is  prosecuted, 
and  various  errors  are  assigned. 
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The  record  is  voluminous,  and  all  the  evidence  preserved  in 
the  bill  of  exceptions  which  was  tendered  and  signed  in  proper 
time  on  exceptions  taken  on  the  trial,  and  in  overruling  a  motion 
for  a  new  trial. 

There  was  but  one  witness  called  and  examined  as  to  the 
charge  in  the  indictment,  and  that  was  one  Fortner,  who,  from 
his  own  statement,  was  particeps  erimmis.  He,  with  the 
prisoner  and  one  Thomas,  called  "  blind  Tom,"  were  the 
parties,  if  the  witness  is  to  be  believed,  who  committed 
the  deed,  and  under  circumstances  of  great  atrocity. 

We  have  examined  the  testimony  with  great  care,  and  have 
come  to  the  conclusion,  reluctant  as  we  always  are  to  disturb 
the  rerdict  of  a  jury,  that  this  case  ought  to  go  to  another  jury. 

The  rule,  that  an  appellate  court  will  not  interfere  to  set 
aside  a  verdict,  unless  it  is  palpably  against  the  evidence, 
obtains  in  the  largest  sense  in  civil  cases,  but  well  considered 
cases  are  to  be  found  in  books  of  authority,  where  it  is  not 
applied  to  the  same  extent  in  criminal  cases,  and  especially  in 
cases  where  life  is  at  stake.  Anions;  other  cases  which  might 
be  cited,  going  to  show  that  the  strong  language  of  the  rule  in 
civil  cases  is  not  applied  in  criminal  cases,  is  that  of  Dains  v. 
The  State,  2  Humphreys  442.  Thai  was  a  case  for  an  assault 
with  intent  to  murder,  and  a  verdict  of  guilty.  On  error  to 
the  Supreme  Court,  it  was  held,  that  the  rule  that  the  court 
will  not  grant  a  new  trial  upon  the  facts,  unless  the  jury  shall 
appear  to  have  been  guilty  of  great  rashness,  did  not  apply  to 
criminal  cases.  In  such  cases,  new  trials  have  been  constantly 
granted  by  this  court,  upon  its  conviction  that  the  verdicts  were 
not  warranted  by  the  proof. 

That  court,  not  believing  from  the  facts  in  the  record,  that 
the  prisoner  struck  the  blow  with  premeditation  and  delibera- 
tion, though  the  jury  found  he  had  so  struck  it,  the  judg- 
ment was  reversed  and  a  new  trial  awarded. 

Without  adopting  this  as  a  rule  of  this  court,  we  have  no 
hesitation  in  saying,  that  in  a  capital  case,  when  this  court,  on 
considering  the  whole  record,  shall  be  satisfied  justice  has  not 
been  done,   though  it  should   not  appear   the  jury  had   acted 
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rashly  by  deciding  against  the  evidence,  it  would  be  the  duty 
of  this  court  to  send  the  cause  to  another  jury.  In  such  case 
we  could  not  be  satisfied  to  pass  the  dread  sentence  of  death 
upon  a  prisoner  without  a  further  investigation,  and  especially 
in  a  case  when  the  only  witness  stands  as  an  accomplice  in  the 
deed,  his  character  for  truth,  if  not  impeached,  much  shaken 
by  the  testimony  of  most  respectable  men,  and  the  accused 
proved  to  have  always  sustained  a  good  character.  It  is,  how- 
ever, urged  by  the  counsel  for  the  prosecution,  that  the  witness 
was  corroborated  by  circumstances  attending  the  transaction 
detailed  by  other  witnesses.  These  were  the  admissions  of  the 
prisoner  that  he  crossed  the  river  on  the  evening  of  the  alleged 
murder,  in  company  with  "  blind  Tom,"  and  the  witness 
Fortner,  and  rowed  down  in  a  skiff  to  Carrsville,  in  Kentucky. 
This  circumstance  is  not  inconsistent  wTith  the  innocence  of 
the  prisoner,  and  his  making  a  voluntary  statement  of  these 
facts  should  not  go  entirely  to  his  prejudice. 

Not  designing,  for  the  reason  given,  to  argue  the  evidence, 
we  will  state,  that  one  of  the  grounds  for  the  interference  of 
this  court  may  be  found  in  one  of  the  instructions  given  to  the 
jury,  which,  though  perhaps  correct  in  principle,  was  calculated 
to  relieve  the  jury  of  that  responsibility  which  wholly  rests 
upon  them  in  cases  of  this  nature. 

The  jury  were  told  they  were  the  judges  of  the  law  and  the 
testimony,  and  had  a  right  to  disregard  the  instructions  of  the 
court,  htct.  if  they  should  disregard  the  instructions  of  the  court, 
and  mistake  the  law  to  the  prejudice  of  the  prisoner,  it  would 
be  the  duty  of  the  court  to  set  aside  the  verdict. 

Is  not  this  saying,  substantially,  to  the  jury,  that  it  is  not  a 
mattei  of  much  importance  how  you  may  determine  the  law, 
as  the  court  stands  readjT  to  set  it  right,  if  your  finding  is  to 
the  prejudice  of  the  prisoner?  Is  it  not,  in  substance,  an  offer 
on  the  part  of  the  court  to  share  the  responsibility  with  the 
jury,  and  is  it  always  certain,  that  a  court  will  set  aside  a  ver- 
dict, because  the  jury  have  erroneously  decided  the  law  to  the 
prejudice  of  a  prisoner?  And  does  it  not  deprive  the  prisoner 
of  all  benefit  of  such  reasonable  doubts  as  the  jury  may  enter- 
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tain  of  his  guilt  ?  Might  not  a  majority  of  the  jury  control  the 
verdict  by  this  argument  to  the  minority,  that,  if  you  have  rea- 
sonable doubts,  a  verdict  against  the  prisoner  cannot  affect 
him,  as  the  court  will  set  it  aside  if  it  is  wrong  I 

We  think  the  jury  should  have  been  left  to  their  own  respon- 
sibility alone,  to  decide  on  the  guilt  or  innocence  of  the  prisoner  > 
giving  to  him  the  benefit  of  all  reasonable  doubts,  without  any 
reference  to  the  possible  future  action  of  the  court.  Since  the 
statute  makes  the  jury  the  judges  of  the  law  and  the  fact,  they 
must  discharge  themselves  of  this  responsibility  on  due  deliber 
ation,  and  as  though  their  decision  was  final. 

The  rule  on  this  point  is  fully  stated  in  Schnier  v.  The  Peo- 
ple, 23  111.  IT.  It  is  there  said,  "  if  the  jury  can  say  upon  their 
oaths  that  they  know  the  law  better  than  the  court  does,  they 
have  a  right  to  do  so,  but,  before  assuming  a  responsibility  so 
solemn,  they  should  be  sure  that  they  are  not  acting  from 
caprice  or  prejudice, — that  they  are  not  controlled  by  their  will 
or  wishes,  but  by  a  deep  and  confident  conviction  that  the 
court  is  wrong  and  they  are  right.  Before  saying  this  upon 
their  oaths,  it  is  their  duty  to  reflect,  whether,  from  their  habit 
of  thought,  their  study  and  experience,  they  are  better  quali- 
fied to  judge  of  the  law  than  the  court.  If,  under  all  these  cir- 
cumstances, they  are  prepared  to  say  the  court  is  wrong  in  its 
exposition  of  the  law,  the  statute  has  given  them  that  right." 

It  is  true,  there  was  no  exception  to  this  instruction,  but  the 
court  on  its  own  motion  might,  with  great  propriety,  have  so 
modified  it  as  to  have  informed  the  jury  of  their  responsibility, 
and  that  it  lay  on  them  so  to  deal  witli  the  prisoner,  as  though 
no  power  existed  beyond  them  to  change  their  verdict.  Look- 
ing at  this  instruction  in  connection  with  the  whole  record,  we 
cannot  but  think  it  must  have  had  an  influence  on  the  jury  to 
the  prejudice  of  the  prisoner,  and  we  are  fully  impressed  with 
the  conviction  that  the  criminal  justice  of  the  country  would 
be  best  promoted  by  requiring  another  jury  to  pass  on  the  case. 

Suppose  all  the  instructions  given  by  the  court  to  a  jury  in 
a  capital  case  are  wrong, — that  they  do  not  announce  correct 
legal  principles,  or  being  correct,  are  inapplicable  to  the  case, 
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and  no  exceptions  are  taken  to  them,  —  would  it  be  the  duty  of 
an  appellate  court,  under  such  circumstances,  when  the  record 
shows  a  prisoner  has  been  illegally  condemned  by  misapplica- 
tion of  the  law  to  his  case,  and  he  asks  a  review  of  the  proceed- 
ings, that  such  court,  in  the  face  of  the  record,  should  pronounce 
the  sentence  of  death  upon  him  ?  An  appellate  court  would 
pause,  when  called  on,  under  such  circumstances,  to  pronounce 
the  sentence,  —  to  consign  to  the  gallows  a  human  being,  the 
record  of  whose  trial  fails  to  satisfy  that  court  that  justice  under 
the  law  has  been  meted  out  to  the  prisoner. 

For  the  reasons  given,  the  judgment  of  the  Circuit  Court  is 
reversed  and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 


Harvey  &  Boyd 

v. 

The  President  and  Board  of  Trustees  of  the  Town 

of  Olney. 

1.  Compulsory  payment  —  what  constitutes.  A  payment,  made  under  pro- 
test to  the  officers  of  a  town,  to  avoid  prosecution  and  fine  under  an  invalid 
ordinance,  is  an  involuntary  payment,  and  an  action  will  lie  against  the  town 
for  the  sum  paid  and  interest. 

2.  It  is  no  defense  to  such  an  action  for  a  town  to  plead  the  illegality  of  its 
own  ordinance  ;  and  it  is  sufficient,  if  it  appear,  that  the  money  was  paid  to 
avoid  fine  and  imprisonment,  and  under  circumstances  sufficient  to  induce  the 
belief  that  the  provisions  of  the  ordinance  would  be  enforced. 

3.  It  seems,  that  the  mere  invalidity  of  an  ordinance  would  not,  of  itself, 
constitute  a  sufficient  ground  for  the  recovery  of  money  voluntarily  paid 
under  it. 

Appeal  from  the  Circuit  Court  of  Richland  county ;  the  Hon. 
Aaron  Shaw,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 
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Mr.  Silas  L.  Bryan,  for  the  appellants. 

Messrs.  Bowman  &  Callahan,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  the  appellants 
against  the  president  and  trustees  of  the  town  of  Olney,  to 
recover  back  the  sum  of  $600,  which  the  plaintiifs  paid  to  the 
town,  as  they  allege,  under  compulsion.  It  appears,  that,  on 
the  27th  of  March,  1865,  the  town  passed  an  ordinance,  requir- 
ing any  person  exercising  the  business  of  a  substitute  broker 
or  recruiting  agent  in  said  town,  to  pay  to  the  treasurer  of  the 
corporation  the  sum  of  $600,  on  the  payment  of  which  sum  a 
license  was  to  issue  authorizing  the  person  paying  the  same  to 
carry  on  said  business  for  the  term  of  three  months.  The 
ordinance  further  provided,  that  any  person  engaged  in  said 
business  without  a  license  should  be  fined  $100  and  be  impris- 
oned one  hundred  days  for  each  day  in  which  he  should 
prosecute  said  business.  After  the  passage  of  the  ordinance, 
the  appellants,  who  seem  to  have  been  engaged  in  the  business 
thus  sought  to  be  prohibited,  called  on  the  treasurer  and  paid 
the  $600  under  pretest,  stating  at  the  same  time  that  they 
would  bring  suit  to  recover  back  the  money.  The  treasurer 
gave  his  official  certificate  of  the  payment  of  the  money,  upon 
which  the  town  clerk  issued  a  license. 

It  is  not  claimed  by  the  counsel  for  the  appellee,  that  the 
town  of  Olney  had  any  power  to  enact  this  very  extraordinary 
ordinance,  but,  it  is  insisted,  that  the  ordinance  being  void,  the 
payment  under  it  must  be  considered  as  voluntary,  and  there- 
fore not  to  be  recovered  back.  If  the  payment  was  really 
voluntary,  the  mere  invalidity  of  the  ordinance  would  probably 
form  no  ground  of  recovery,  and  this  question  should  have 
been  left  by  the  court  to  the  jury.  The  court  instructed  for 
the  plaintiffs  as  follows : 

"  That  if  you  believe,  from  all  the  proof  and  circumstances 
before  you,  that  the  plaintiifs,  at  the  time  of  paying  the  $600 
22  —  42d  III. 
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in  question,  were  bound  to  do  so  or  suffer  prosecution  from  the 
defendants,  and  that  at  the  time  of  paying  the  same  they  did 
so  unwillingly  and  under  protest,  and  that  under  such  protest 
the  defendants  received  the  $600,  the  plaintiffs  have  in  this 
action  a  right  to  recover  back  the  sum,  with  six  per  cent 
interest." 

This  instruction  gave  the  law  very  fairly  to  the  jury,  but  its 
effect  was  substantially  destroyed  by  those  given  for  the  defend- 
ants, which  were  as  follows : 

"  1.  If  you  believe,  from  the  weight  of  evidence,  that  the 
money  was  paid  by  the  plaintiffs  to  Hayward,  treasurer  of 
the  town  of  Olney,  incorporated  by  the  name  of 'the  president 
and  trustees  of  the  town  of  Olney,'  before  any  ordinance  in 
regard  to  license  spoken  of  had  been  posted  ten  days,  then  the 
payment  was  not  a  payment  to  said  corporation ;  the  treasurer 
of  the  corporation  could  not,  by  receiving  the  money,  make  the 
corporation  liable  for  money  so  received  by  him. 

"  2.  The  corporation  cannot  be  held  liable  in  law  for  any 
money  paid  to  the  treasurer  of  the  corporation,  unless  the  same 
was  due  said  corporation  under  some  ordinance  passed  and  in 
force  at  or  before  the  time  of  payment." 

"  4.  The  court  instructs  the  jury  that  the  president  and  trus 
tees  of  Olney  had  authority  to  pass  the  ordinance  in  question." 

The  first  of  these  instructions  was  wrong,  because  if  the 
money  was  illegally  extorted  from  the  appellants  by  threats 
of  prosecution,  or  under  circumstances  which  justified  them  in 
believing  that  their  only  mode  of  escaping  prosecution  was  by 
the  payment  of  the  money,  and  they  paid  it  under  protest,  and 
with  notice  that  they  would  bring  suit  to  recover  it,  and  if  the 
town  treasurer  received  it  under  these  circumstances  in  his  offi- 
cial capacity,  and  acting  under  said  ordinance,  then  the  pay- 
ment to  hitn  was  a  payment  to  the  corporation,  and  it  was 
wholly  immaterial  whether  the  ordinance  had  been  posted  ten 
days  or*  not. 

The   second    instruction    was   equally  objectionable.      The 
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question  is,  not,  as  therein  stated,  whether  the  money  was 
due  the  corporation  under  an  ordinance  in  force  at  the  time  of 
payment,  but  whether  the  town,  through  its  officers,  had  com- 
pelled the  payment  of  this  money  by  leading  the  appellants  to 
believe,  that,  if  not  paid,  they  would  be  visited  with  fine  and 
imprisonment.  The  ordinance,  being  beyond  the  power  of  the 
town  to  pass,  was  never  in  force,  and  posting  it  for  ten  days 
would  not  have  brought  it  into  force ;  but,  if  the  town  used  the 
ordinance  as  a  means  of  extorting  money,  it  cannot  be  permit- 
ted to  raise  the  question  as  to  whether  it  had  taken  effect.  It 
would  be  a  reproach  to  our  law,  if  these  municipal  corporations 
should  be  permitted  to  assume  the  right  to  pass  ordinances 
threatening  persons  with  heavy  fines,  and  a  long  imprisonment 
for  carrying  on  a  lawful  business,  and,  after  extorting  a  large 
sum  of  money  for  a  pretended  license  by  threats  of  prosecution, 
be  allowed  to  come  into  court  and  resist  re-payment  by  saying, 
"  Although  we  did  this  thing,  we  had  no  right  to  do  it,  and  the 
ordinance  that  we  pretended  was  a  law  was  really  no  law, 
and  these  persons  should  have  known  better  than  to  have  paid 
us  the  money."  It  is  only  necessary  to  say,  that  the  town  can- 
not be  permitted  to  defend  its  wrong  by  this  species  of  self- 
stultification.  A  person  to  whom  a  town  offers  the  alternative 
of  paying  for  a  license,  or  undergoing  a  prosecution  before  the 
police  magistrate,  which  would  result  in  fine  and  imprisonment, 
if  the  ordinance  under  which  the  city  acts  should  be  held  valid, 
may  certainly  pay  his  money  under  protest,  without  losing  his 
rights,  and  cannot  be  required  to  incur  the  hazard  of  the 
magistrate's  decision  upon  the  validity  of  the  ordinance,  and 
possibly  be  driven  to  a  writ  of  habeas  corpus,  to  relieve  himself 
from  imprisonment.  Such  payment  would  not  be  voluntary. 
As  to  the  last  instruction,  it  is  conceded  by  the  counsel  for 
the  town  not  to  be  the  law.  He  insists,  however,  that  it  could 
not  have  misled  the  jury,  but  we  think  otherwise.  We  do  not 
understand  where  the  trustees  of  the  town  of  Olney  supposed 
they  obtained  the  power  to  pass  this  ordinance.  There  is  noth- 
ing in  the  general  law  which  could  be  supposed  to  give  it,  and 
we  have  been  referred  to  no  special  act. 


340  Tarplet  v.  The  People.  [Nov.  T., 


Statement  of  the  case. 


"We  remark  in  conclusion,  that  we  do  not  express  any  opinion 
on  the  question  as  to  whether  this  was  a  voluntary  or  compul- 
sory payment.  That  question  is  for  the  jury,  and  we  reverse  the 
judgment  because  it  was  not  fairly  left  to  them  by  the  instruc- 
tions. If  the  money  was  paid  by  the  appellants  under  threats 
of  prosecution,  or  under  a  belief,  induced  by  the  officers 
of  the  town,  that  only  by  payment  could  they  escape  prosecu- 
tion, and  was  paid  by  them  under  protest,  then  such  payment 
can  in  no  just  sense  be  called  voluntary.  County  of  La  Salle 
v.  Simmons,  5  Grilm.  515.  Such  a  state  of  facts  would  make 
this  case  very  unlike  the  case  of  Robinson  v.  The  City  of 
Charleston,  2  Rich.  317,  cited  by  counsel  for  appellees,  and  the 
case  of  Elston  v.  The  City  of  Chicago,  40  111.  514,  in  both  of 
which  the  payment  was  purely  voluntary.  The  judgment  is 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Elijah  Tarpley 

v. 

The   People  of  the  State  of  Illinois. 

Verdict  —  evidence  in  support.  Where  it  appears  on  the  trial  of  an 
indictment  for  an  assault  with  a  deadly  weapon,  that  accused  held  a  pistol  in 
one  hand,  and  took  hold  of  the  prosecuting  witness  by  the  throat  with  the 
other,  but  did  not  present  the  pistol,  or  attempt  to  shoot,  or  even  threaten  to 
do  so, —  Held,  that,  while  it  amounted  to  a  false  imprisonment  and  an  ordinary 
assault,  it  did  not  constitute  an  assault  with  a  deadly  weapon  with  intent 
to  inflict  a  bodily  injury.  Where  the  evidence  fails  to  sustain  the  verdict,  the 
court  should  grant  a  new  trial,  and  it  is  error  to  refuse. 

Writ  of  Error  to  the  Circuit  Court  of  the  county  of  Law- 
rence ;  the  Hon.  Aaron  Shaw,  Judge,  presiding. 

This  was  an  indictment  presented  by  the  grand  jury  of 
Lawrence  county  against  Elijah  Tarpley,  for  an  assault  with  a 
deadly  weapon,  with  intent  to  inflict  a  bodily  injury  on  one 
"William  Decker.     The  indictment  contained  two  counts,  the 
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first  of  which  was,  on  motion,  quashed,   and   the  plea  of  not 
guilty  interposed  to  the  other. 

A  trial  was  had  by  the  court  and  a  jury,  resulting  in  a 
verdict  of  guilty.  Defendant  entered  motions  in  arrest  and 
for  a  new  trial,  which  were  overruled,  and  a  judgment  rendered 
for  a  fine  of  $200,  and  that  defendant  be  imprisoned  twelve 
hours  in  the  county  jail.  He  brings  the  case  to  this  court  and 
asks  its  reversal  on  several  grounds. 

Messrs.  Canbf  <fc  Watson,  for  the  plaintiff  in  error. 

Mr.  Thomas  S.  Casey,  State's  attorney,  for  the  people. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  indictment,  in  the  Circuit  Court  of  Lawrence 
county,  found  against  plaintiff  in  error,  charging  an  assault, 
with  intent  to  inflict  a  great  bodily  injury  on  the  person  of 
William  Decker,  where  no  considerable  provocation  appeared, 
and  the  circumstances  of  the  assault  showed  an  abandoned 
and  malignant  heart.  The  assault  was  charged  to  have  been 
committed  with  a  pistol  loaded  with  gunpowder  and  leaden 
balls,  and  percussion  caps.  A  trial  was  had,  resulting  in  a 
conviction.  The  defendant  entered  a  motion  for  a  new  tria 
which  the  court  overruled,  and  imposed  a  fine  of  two  hundr 
dollars,  and  ordered  him  to  be  confined  twelve  hours  in  the 
county  jail.  This  writ  of  error  is  prosecuted  to  reverse  that 
judgment. 

It  is  urged,  that  the  court  below  erred  in  overruling  the 
motion  for  a  new  trial,  because  the  evidence  fails  to  sustain 
the  verdict.  Decker,  the  prosecuting  witness,  swears  that 
accused  arrested  him  as  a  deserter  from  the  United  States 
army.  That,  after  arresting  him,  with  a  pistol  in  one  hand, 
and  holding  him,  by  the  collar,  with  the  other,  plaintiff  in 
error  forced  him  into  Henry's  grocery,  and  detained  him  in 
confinement  for  one  hour.  He  also  swears  that  he  had  not 
been  in  the  army  since  the  Mexican  war.  He,  however,  no- 
where states  that  the  accused  presented  the  pistol  in  a  menacing 
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manner,  or  made  any  effort  to  shoot,  or  even  threatened  to  do 
so  at  any  time. 

Henry  testifies,  that  Wilson,  after  Decker  and  Tarpley  came 
into  the  grocery,  said  to  Decker,  that  he  should  consider  him- 
self under  arrest  as  a  deserter;  that  Wilson  subsequently  went 
out,  leaving  Decker  in  charge  of  Tarpley.  They,  soon  after, 
also  went  out,  and  returned  again,  as  stated  by  Decker ;  that, 
after  they  got  into  the  house,  Decker  rushed  at  Tarpley,  and 
caught  him  by  the  coat  collar  or  throat ;  Tarpley  called  out  to 
take  him  away,  that  he  did  not  want  to  hurt  Decker,  and  that 
Decker  should  not  hurt  him ;  that  Decker  then  had  a  knife  in 
his  hand,  and  Tarpley  a  pistol ;  that  Decker  was  held  in  cus- 
tody about  an  hour.  Tarpley,  becoming  satisfied  that  Decker 
was  not  a  deserter,  discharged  him.  That  plaintiff  in  error 
was  guilty  of  a  false  imprisonment  there  seems  to  be  no  doubt ; 
and  that  he  was  guilty  of  an  assault  is  equally  apparent.  But 
the  evidence  fails  to  show,  that  he  made  an  assault  on  Decker 
with  a  deadly  weapon.  He  had  a  pistol  in  his  hand,  it  is  true, 
but,  so  far  as  we  can  see,  he  did  not  present  it,  or  make  any 
effort  to  use  it  in  making  the  assault,  nor  did  he  threaten  to 
shoot  with  it.  The  assault  was  made  with  his  hand,  and  not 
with  the  pistol.  We  are  clearly  of  the  opinion,  that  the  evi- 
dence fails  to  establish  an  assault  with  a  deadly  weapon,  as 
charged  in  the  indictment.  The  court,  therefore,  erred  in 
refusing  a  new  trial. 

The  judgment  of  the  court  below  must,  therefore,  be  reversed 

and  the  cause  remanded. 

Judgment  reversed. 


George  W.  Eemick,  Admr., 
v. 
Peter  Emig  et  al. 

1.  Partnership — dissolution  of  by  death.  On  the  death  of  a  partner,  the 
partnership  is,  i/pso  facto,  dissolved,  and  the  survivors  have  no  lawful  right  to 
expend  the  money  of  the  firm,  however  necessary  the  expenditure  may  be  to 
the  conduct  of  the  business. 
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2.  Administrator  —  his  silence  not  to  prejudice  the  estate.  And,  where 
the  administrator  of  a  deceased  partner  sees  the  surviving  partners  expending 
the  funds  of  the  firm,  and  does  not  forbid  it,  this  cannot,  as  in  the  case  of  a 
person  acting  in  his  own  right,  estop  him  from  resisting  a  claim  growing  out 
of  it. 

3.  Partnership  affairs — how  settled  after  a  dissolution  oy  death.  Upon 
the  dissolution  of  a  partnership  by  the  death  of  one  of  the  firm,  the  property 
is  common,  to  be  divided  according  to  the  shares  of  the  partners,  after  the 
payment  of  the  debts.  This  property  is,  first,  the  stock  in  trade  as  originally 
contributed,  with  all  the  additions  made  to  it ;  second,  real  estate  owned  by 
the  company ;  and  third,  in  certain  cases,  the  "  good  will "  of  the  concern. 

4.  In  taking  an  account  between  the  partners  themselves,  the  state  of  the 
stock  is  to  be  taken  as  at  the  death  of  the  deceased  partner,  and  the  proceeds 
thereof  until  it  is  got  in,  and  each  partner  is  to  be  allowed  whatever  he  has 
advanced  to  the  partnership,  and  to  be  charged  with  what  he  has  failed  to 
bring  in,  or  has  drawn  out  more  than  his  just  proportion.  If  there  be  no 
agreement  to  the  contrary,  the  partners  are  to  be  allowed  equal  shares  of  the 
profits  and  stock. 

5.  And,  where  no  account  of  stock  was  taken  at  the  death  of  one  partner, 
and  by  an  arrangement  with  his  administrator,  the  surviving  partners  carried 
on  the  business  of  the  concern  for  nearly  a  year,  when  they  rendered  an 
account  to  the  administrator,  the  proper  mode  of  stating  the  accounts  between 
the  parties  is :  state  the  value  of  the  stock  as  it  was  at  the  death  of  the  deceased 
partner,  adding  the  proceeds  thereof  up  to  the  time  of  rendering  an  account ; 
each  partner  should  be  charged  with  what  he  failed  to  bring  in  to  the  partner- 
ship, or  has  drawn  out  more  than  his  j  ust  proportion ;  each  partner  is  to  be 
allowed  whatever  he  has  advanced  to  the  partnership,  and  the  balance  remain- 
ing equally  divided  between  them. 

Writ  of  Error  to  the  Circuit  Court  of  Clinton  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  facts  in  the  case  are  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  Buxton  &  White  and  H.  K.  S.  O'Melveny,  for  the 
plaintiff  in  error. 

Messrs.  William  H.  Underwood  and  W.  A.  J.  Sparks,  for 
the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  exhibited  in  the  Clinton  Circuit 
Court,  by  George  W.  Remick,  administrator  on  the  estate  of 
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Josiah  P.  Johnson,  deceased,  against  Peter  Emig  and  Adam 
Emig,  for  a  discovery  and  an  account  of  a  partnership  in  a 
flouring  mill  in  which  the  defendants  and  the  intestate  were 
partners. 

It  appears  from  the  record,  that,  on  the  21st  day  of 
May,  1860,  Johnson,  being  the  owner  of  a  steam  flouring  mill 
in  Trenton,  in  Clinton  county,  formed  with  Peter  and  Adam 
Emig  a  partnership  therein,  as  equal  partners,  having  sold  to 
them  an  interest  of  two-thirds  in  the  same,  and  to  share  equally 
in  the  profits  and  losses  of  the  business.  That  the  stock  con- 
sisted of  the  lots  on  which  the  mill  was  situate  with  its  appur- 
tenances in  block  four  (4),  and  in  certain  other  adjacent  lots  in 
the  same  town,  in  block  five  (5),  with  a  cooper  shop  and 
cooper  stuff  and  barrels  then  on  hand,  and  one  two-horse 
wagon,  and  one  pair  of  mules,  all  of  which  was  valued  at  $18,000. 
The  Emigs,  by  this  arrangement,  became  owners  of  two-thirds 
of  this  property,  Johnson  retaining  one-third.  It  appears, 
Johnson  died  on  the  15th  of  February,  1862. 

Remick,  the  complainant,  took  out  letters  of  administration, 
on  the  23d  of  February,  1862,  and  from  that  time  until  the 
1st  day  of  January,  1863,  the  survivors,  Peter  and  Adam 
Emig,  carried  on  the  business  of  the  concern,  and  as  they 
allege,  by  agreement  with  complainant,  on  which  day  they 
exhibited  to  Remick  an  account  of  the  effects  then  on  hand 
belonging  to  the  intestate,  by  which,  they  showed  that  they 
held  in  their  hands  $4,293.80,  belonging  to  the  deceased  part- 
ner, and  paid  the  same  to  Remick.  The  claim  of  Remick  now 
is,  that  the  interest  of  his  intestate  in  the  partnership  effects 
and  property  amounted  to  $4,000  over  and  above  the  sum 
accounted  for  and  paid  over  by  the  Emigs,  and  for  which  they 
refused  to  account.  The  prayer  of  the  bill  was,  that  the  de- 
fendants, the  survivors,  make  discovery,  and  state  a  true  and 
particular  account  of  all  the  partnership  matters  in  their  hands 
or  control,  with  the  particular  nature,  qualities,  quantity  and 
true  value  thereof  at  the  time  of  Johnson's  death,  and  before 
and  since;  and  of  the  rents,  issues  and  profits  thereof,  and  how 
the  same  have  been  applied   or  disposed  of;   and  also,  for  an 
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account  of  the  debts  due  the  partnership,  and  what  part  has 
been  collected  and  how  applied  ;  and  also,  an  account  of  the 
money,  choses  in  action  and  effects  belonging  to  the  partnership, 
in  their  hands,  possession  or  control  at  the  time  of  the  death 
of  the  intestate,  and  how  the  same  have  been  applied  and  dis- 
posed of,  and  the  uses  to  which  they  have  put  the  real  prop- 
erty ;  and  also,  that  they  present  a  schedule  of  every  deed, 
book  account,  note,  paper  or  writing  relating  to  these  matters, 
and  deposit  it  with  the  clerk  of  the  Circuit  Court,  and  to  make 
full  answer  and  discovery  of  all  and  singular  these  matters, 
and  that  an  account  may  be  taken  of  the  partnership  affairs 
from  its  commencement  to  its  dissolution,  and  of  their  actings 
and  doings  since  that  time,  and  that  the  survivors  may  be 
decreed  to  pay  complainant  what,  upon  such  account,  there 
may  be  found  due  him. 

The  defendants  filed  a  joint  answer,  sworn  to  by  Peter 
Emig,  which,  on  exceptions  being  taken  and  allowed,  was 
twice  amended,  a  replication  filed  and  the  cause  came  to 
issue,  and  was  referred  to  the  master  in  chancery  to  take 
testimony.  ~No  objection  was  made  to  this  course,  and 
Peter  Emig,  one  of  the  defendants,  was  the  principal  wit- 
ness. The  controversy  grows  chiefly  out  of  the  account  lie 
rendered  of  the  wheat  on  hand  on  the  1st  day  of  January, 
1863.  He  had  stated  to  complainant  at  that  time,  there  were 
ten  thousand  bushels,  worth  seventy -five  cents  a  bushel,  and 
forty-eight  hundred  bushels  of  inferior  wheat  worth  sixty  cents 
per  bushel.  He  also  stated  that  about  two  thousand  dollars  of 
the  assets  of  the  firm  had  been  applied  to  building  a  granary 
after  the  death  of  the  intestate.  He  also  said,  when  he  paid 
complainants  the  four  thousand  two  hundred  and  ninety-three 
dollars  and  eighty  cents,  on  the  10th  of  January,  1863,  that 
the  effects  of  the  firm  at  that  time,  including  bills  and  accounts 
receivable,  flour  and  grain,  barrels  and  cooper  shop  account, 
amounted  to  fifteen  thousand  two  hundred  and  ninety-four 
dollars,  the  liabilities,  which  included  the  accounts  of  the  intes- 
tate, stated  at  two  thousand  eight  hundred  and  sixty  dollars, 
that  of  himself  to  twenty-two  hundred  and  seventy-three  dol- 
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lars  and  thirty-live  cents,  and  that  of  Adam  Emig  to  three 
thousand  eight  hundred  and  five  dollars  and  ten  cents,  and  for 
a  substitute  in  the  mill,  in  place  of  the  intestate,  two  hundred 
and  thirty  dollars,  made  a  total  of  six  thousand  nine  hundred 
and  eighty-eight  dollars  and  ninety-five  cents. 

The  complainant  sought  to  surcharge  this  account  of  wheat, 
and  introduced  several  witnesses  who  had  measured  the  piles 
in  the  bins,  in  a  satisfactory  manner  as  it  is  insisted  by  com- 
plainant, and  they  estimated  the  wheat  at  more  than  nineteen 
thousand  one  hundred  bushels,  and  worth  on  an  average  about 
seventy  cents  per  bushel. 

The  master  in  chancery  reported  on  the  evidence,  this  pay- 
ment of  four  thousand  two  hundred  and  ninety-three  dollars  and 
eighty  cents,  made  by  the  defendants  to  the  complainant,  in 
January,  1863,  and  found  of  wheat  on  hand  at  that  time, 
nineteen  thousand  one  hundred  and  fifty-nine  bushels,  making 
a  difference  against  defendants  of  four  thousand  three  hundred 
and  fifty-nine  bushels,  which  he  estimated  at  an  average  of 
seventy-five  cents  per  bushel.  The  master  also  declined  to 
allow  defendants  any  part  of  the  two  thousand  dollars  expended 
in  the  granary  as  a  charge  against  the  estate  of  complainant's 
intestate.  The  master  also  charged  against  the  defendants  the 
6um  of  five  thousand  dollars,  being  the  amount  due  from  Adam 
Emig  on  account  of  the  purchase  of  his  interest  in  the  con- 
oern,  and  which  they  had  deducted  in  their  statement  of 
account  from  the  assets  of  the  firm  as  money  .paid  to  Samuel 
Cranwell,  to  whom  the  intestate  was  indebted,  and  to  pay 
whom  the  defendants  were  fully  authorized.  The  master  also 
charged  against  the  complainant  one- third  of  sixty-three  dol- 
lars ninety-four  cents,  for  the  taxes  paid  by  defendants  on  the 
mill  property  for  1862. 

The  cause  coming  on  to  be  heard  at  the  August  Term,  1865, 
on  the  bill,  answer,  replication  and  proof,  and  master's  report, 
the  court  entered  a  decree  for  complainant  against  the  defend- 
ants, for  nine  hundred  dollars  and  forty-three  cents,  and  costs 
of  suit,  "  subject  to  modification  hereafter,  if  thought  incorrect," 
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and,  at  the  ensuing  March  Term,  1866.  the  court  ordered  the 
cause  to  be  removed  from  the  docket. 

To  reverse  this  decree,  complainant  biings  the  record  here 
by  writ  of  error,  and  assigns  for  error,  that  the  decree  should 
have  been  for  him  for  four  thousand  eight  hundred  and  thirty- 
three  dollars  and  sixty-six  cents,  and  more  ;  that  the  decree 
should  have  been  rendered  according  to  the  master's  report. 

The  principal  controversy  grows  out  of  the  estimate  of  wheat 
on  hand  in  the  mill  and  granary,  on  the  1st  day  of  January, 
1863,  the  day  on  which  defendants  accounted  to  complainant, 
and  the  cost  of  the  granary,  complainant  insisting,  that  no  part 
of  that  should  be  charged  against  the  estate  he  represents. 

We  do  not  perceive  the  grounds  on  which  the  court  passed  a 
decree  for  nine  hundred  dollars  against  the  defendants,  nor  the 
data  on  which  it  is  based ;  nor  are  we  entirely  satisfied  with 
the  report  of  the  master  made  in  the  cause. 

On  the  death  of  Johnson,  the  partnership  was,  ipso  facto,  dis- 
solved, and  the  survivors  had  no  lawful  right  to  expend  the 
money  of  the  firm  in  the  erection  of  a  granary,  however  neces- 
sary it  may  have  been  to  the  conduct  of  the  business.  The  bare 
fact  that  complainant  saw  them  making  this  granary,  and  did 
not  forbid  it,  cannot,  as  in  the  case  of  a  person  acting  in  his 
own  right,  estop  him  from  resisting  a  claim  growing  out  of  it. 
The  granary  was  not  erected  on  the  mill  property  but  in  a 
public  street,  and  can  be  in  no  sense  regarded  as  appurtenant 
to  the  mill  and  premises,  though  it  was  connected  to  the  mill 
itself  by  spouts  and  a  conveyor.  It  was  erected  on  public 
ground,  and  over  it,  the  public  might  exercise  control.  But  it 
is  said,  this  granary  was  built  before  the  complainant  sold  the 
interest  of  the  intestate  in  the  mill  property,  and  that  it 
enhanced  the  value  of  it  at  the  sale,  and  produced  more  money 
to  the  estate  by  reason  thereof.  The  record  furnishes  no  proof 
of  this,  and  the  master  did  right  in  rejecting  any  part  of  the 
cost  as  a  charge  against  the  estate. 

As  tc  the  wheat  on  hand,  the  mode  adopted  by  Douglas  and 
Alvord,  to  ascertain  the  quantity,  was  proved  to  be  a  reliable 
mode,  yet  it  was  adopted  some  time  after  the  account  rendered 
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to  complainant  in  January,  1863,  and  there  is  evidence  tending  to 
show  that  defendants  were  purchasing  grain  from  that  time, 
to  the  time  of  the  measurement.  The  books  of  defendants,  if 
correctly  kept,  ought  to  show  the  exact  amount  and  its  value, 
on  the  day  the  account  was  rendered.  Failing  in  this,  there  is 
no  injustice  in  resorting  to  any  reliable  mode  lyy  which  to 
ascertain  the  amount,  but,  as  the  defendants  have  made  their 
statement  of  the  amount  of  wheat  on  hand  and  its  value,  on 
the  1st  of  January,  1863,  under  oath,  and  offered  their  books 
for  examination,  and  no  error  is  pointed  out  in  them,  we  do 
not  think  their  sworn  statements  are  so  disproved  as  to  falsify 
them.  The  weight  of  evidence  must,  we  think,  be  accorded  to 
the  defendants,  and  their  statement  of  the  amount  on  hand  as 
sworn  to  by  them,  together  with  their  books,  ought  to  prevail 
unless  clearly  disproved. 

In  2d  Bell's  Gom.  645,  it  is  said:  Until  the  final  settlement 
of  the  partnership  affairs,  and  the  payment  of  the  joint  debts, 
and  distribution  of  the  joint  property,  the  partnership  is  not 
really  determined.  On  the  dissolution,  the  property  is  common, 
to  be  divided  according  to  the  shares  of  the  partners,  after  the 
payment  of  the  debts.  This  property  is,  —  first,  the  stock  in 
trade  as  originally  contributed,  with  all  the  additions  made 
to  it;  second,  real  estate  owned  by  the  company,  and,  third,  in 
certain  cases,  "the  good  will"  of  the  concern  seems  to  be 
regarded  as  forming  a  part  of  the  common  stock. 

In  taking  an  account  between  the  partners  themselves,  the 
state  of  the  stock  is  to  be  taken  as  at  the  death  of  one  partner 
and  the  proceeds  thereof  until  it  is  got  in  ;  and  each  partner  is 
to  be  allowed  whatever  he  has  advanced  to  the  partnership,  and 
to  be  charged  with  what  he  has  failed  to  bring  in,  or  has  drawn 
out  more  than  his  just  proportion.  The  partners,  if  there  be 
no  agreement  to  the  contrary,  are  to  be  allowed  equal  shares  of 
the  profits  and  stock. 

On  these  principles,  the  defendant  should  have  taken  an 
account  of  stock  at  the  death  of  Johnson,  which,  from  the 
testimony  of  Peter  Emig,  they  failed  to  do,  doubtless  from 
ignorance  of  their  duty  and  not  from  design. 
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By  an  arrangement  with  complainant,  which  seems  to  be 
undisputed,  the  survivors  carried  on  the  business  of  the  con- 
cern, from  the  loth  of  February,  1862,  to  the  1st  of  January, 
1863,  when  they  presented  their  books  of  account,  showing 
all  their  business  transactions  to  complainant,  who  did  not 
make  any  objection  to  them,  and  received  from  the  defendants 
the  sum  of  $4,293.80,  as  the  total  amount  then  due  the  estate, 
provided  all  the  debts  due  the  firm  should  be  collected.  It 
appears,  that,  in  November,  1862,  by  virtue  of  an  order  of  the 
County  Court,  complainant  sold  at  public  auction,  to  pay  debts, 
his  intestate's  one-third  interest  in  the  mill  property,  to  one 
Fox,  who  thereupon  became  a  tenant  in  common  with  these 
defendants  in  that  property,  and  entitled  to  one-third  of  the 
rents  and  profits  thereof.  The  granary  was  erected  by  defend- 
ants, in  the  summer  and  autumn  before  the  sale,  and  on  a 
public  street  of  the  town  of  Trenton,  no  part  of  it  being  on 
the  lots  of  the  firm,  but  connected  with  the  mill  by  spouts 
and  conveyors. 

In  stating  the  account  between  these  parties,  as  called  for 
by  the  bill,  the  defendants,  as  surviving  partners,  should  fully 
disclose  the  state  of  the  stock  as  it  was  at  the  death  of  John- 
son, and  the  proceeds  thereof  up  to  the  time  of  rendering  the 
account  to  complainant,  January  1,  1863. 

Each  partner  should  be  charged  with  what  he  has  failed  to 
bring  in  to  the  partnership,  or  may  have  drawn  out  more  than 
his  just  proportion.  Each  one  of  the  partners  is  to  be  allowed 
whatever  he  has  advanced  to  the  partnership,  and  the  balance 
remaining  be  divided  into  three  equal  parts,  one  equal  part  to 
be  accounted  for  to  complainant,  and  the  remaining  two  equal 
parts  to  be  retained  by  the  defendants. 

With  these  principles  in  view,  there  can  be  no  difficulty  in 
showing  the  true  balance  for  which  the  defendants  should 
account.  We  are  asked  to  enter  a  decree  in  this  court.  This 
we  decline  doing,  as  more  testimony  may  be  heard  on  another 
hearing,  and  we  do  nothing  more  than  to  state  the  principles 
on  which  the  account  should  be  made  out  by  the  defendants  as 
surviving  partners. 
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The  decree  is  reversed  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Decree  reversed. 


Joel  K.  Finley 

v. 

William  H.  Thayer  et  ah 

1.  Execution  —  sale  of  equity  of  redemption.  The  mortgagor's  equity  of 
redemption  in  real  estate  may  be  levied  upon  and  sold  under  execution ;  and 
the  purchaser,  if  the  property  is  not  redeemed,  succeeds  to  all  the  rights  of  the 
mortgagor  in  the  premises,  but  to  nothing  more.  He  acquires  the  property 
subject  to  all  burdens  upon  it,  and  is  presumed  to  bid  with  reference  to  the 
incumbrances  upon  the  property,  and  subject  to  which  he  purchases,  and  the 
amount  thus  bid  becomes  an  unconditional  satisfaction  of  his  execution  to  that 
extent.  Such  a  purchase  by  plaintiff  in  execution  for  the  amount  of  his  debt 
is  a  satisfaction  of  his  judgment,  as  though  the  purchase  had  been  made  and 
the  money  paid  by  a  stranger. 

2.  Same.  The  rule  of  caveat  emptor  applies  to  such  a  purchase.  There  is 
no  implied  warranty  on  the  part  of  the  debtor,  that  a  purchaser  shall  acquire  a 
fee  simple,  free  from  incumbrance,  or  that  lie  will  redeem.  Nor  is  he  under 
any  moral  or  legal  obligation  to  redeem.  And  if  he  makes  no  promise  to  do 
so,  or  other  representations  to  induce  the  purchase,  he  has  committed  no 
wrong.  Having  purchased  with  notice,  and  having  acquired  all  he  had  a 
right  to  expect  without  redeeming,  it  would  be  unjust  to  require  the  debtor  to 
sustain  the  loss  occasioned  by  the  laches  of  the  plaintiff  in  execution. 

3.  Judgment  —  reversal  —  its  effect.  A  plaintiff  in  execution  by  the  pur- 
chase of  an  equity  of  redemption  in  real  estate,  in  satisfaction  of  his  judgment, 
thereby  discharges  his  demand  to  that  extent  against  the  debtor ;  by  the  pur- 
chase he  declares  that  it  is  worth  to  him  the  amount  of  his  bid,  and  failing  to 
redeem  from  the  mortgage,  he  loses  the  equity  and  deprives  the  debtor  of  its 
benefit.  Nor  does  a  reversal  of  his  judgment,  under  which  a  purchase  was 
made,  revive  his  debt,  and  if  suit  is  again  brought  on  the  notes  upon  which 
the  judgment  was  recovered,  the  debtor  may  interpose  the  satisfaction  by  pur- 
chasing  the  equity  of  redemption,  as  a  complete  defense  to  the  extent  of  the 
purchase.  Having  deprived  defendant  in  execution  of  his  equity  of  redemp- 
tion, and,  not  having  restored  it,  or  placed  him  in  statu  quo,  he  should  not 
bear  the  loss.  Nor  can  plaintiff  be  permitted  to  say  his  judgment  and  sale 
was  erroneous.  It  was  not  void,  and  bound  parties  and  privies.  Having  once 
had  satisfaction  of  the  notes,  plaintiff  in  execution  will  not  be  permitted  to 
again  recover  on  them. 
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4.  Jurisdiction  —  legal  or  equitable.  In  such  a  case  the  satisfaction  may 
be  pleaded  at  law  as  a  defense  to  the  second  suit  on  the  notes.  The  satisfac 
tion  was  legal,  and  under  the  law  and  not  in  equity.  This  is  a  legal  defense, 
like  any  other  satisfaction  or  discharge  of  the  debt,  and  may  be  interposed  in 
the  same  manner,  and  equity  will  not  take  jurisdiction,  but  leave  the  party  to 
make  his  defense  at  law. 

Writ  of  Error  to  the  Circuit  Court  of  the  county  of  Fayette 
the  Hon.  Charles  Emerson,  Judge,  presiding. 

The  facts  of  this  case  appear  in  the  opinion  of  the  court. 

Mr.  Silas  L.  Bryan,  for  the  plaintiffs  in  error. 

Messrs.  Willard  &  Goodnow,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  a  suit  in  equity,  brought  by  Joel  K.  Finley,  in  the 
Clay  Circuit  Court  against  William  Thayer,  Edwin  R.  Aldrich, 
Seth  Thayer,  Charles  H.  F.  Abrens,  C.  Lackey,  W.  W.  Wil- 
lard, and  H.  C.  Goodman,  to  enjoin  the  collection  of  two  prom- 
issory notes,  for  about  two  hundred  dollars  each,  given  by  com- 
plainant to  the  first  named  four  of  the  defendants.  It  is 
alleged  in  the  bill,  that  a  power  of  attorney  was  also  executed 
at  the  same  time,  to  confess  a  judgment  on  the  notes  if  default 
should  be  made  in  their  payment ;  that  after  their  maturity,  at 
the  August  Term,  1859,  of  the  Marion  Circuit  Court,  the 
payees  caused  a  judgment  to  be  confessed  on  the  notes ;  an 
execution  was  afterwards  issued,  and  returned  with  a  credit  of 
ten  dollars.  In  the  spring  of  1860,  an  alias  execution  was 
issued  and  levied  on  a  part  of  lot  five,  in  block  one,  and  in 
square  four,  in  the  town  of  Salem,  Illinois  ;  which  was  returned 
in  the  month  of  May,  in  that  year,  satisfied  in  full,  by  a  sale 
of  the  property.  That  W.  II.  Thayer  became  the  purchaser ; 
in  doing  so  he  acted  for,  and  was  one  of,  the  plaintiffs  in  execu- 
tion That  the  land  was  not  redeemed,  and  after  the  expi- 
ration of  fifteen  months  he  received  a  sheriff's  deed  for  the 
premises  thus  sold. 


352  Finley  v.  Th/vyer  et  al.  [Nov.  T., 


Opinion  of  the  Court. 


That  at  the  time,  and  previous  to  the  sale,  complainant 
owned  the  lot  levied  upon,  together  with  a  number  of  others 
adjoining  thereto.  That  he  had  purchased  the  lots  for  the  sum 
of  $4,000,  and  had  paid  on  the  purchase  $3,500,  and  had  given 
a  mortgage  thereon  to  secure  the  payment  of  the  remaining 
$500  of  the  purchase  money ;  which  was  on  record  when  the 
levy  was  made.  That  after  purchasing,  complainant  put  $350 
worth  of  improvements  upon  the  lot  in  controversy.  That  it 
was  worth  the  sum  bid  by  plaintiffs  in  execution,  over  and  above 
its  pro  rata  share  of  the  money  necessary  to  redeem  it  from  the 
mortgage.  That  complainant  had  plenty  of  other  property 
liable  to  execution,  and  that  Black,  who  was  security  on  the 
notes,  was  a  man  of  wealth,  and  that  the  purchase  of  this  lot 
was  purely  a  matter  of  choice  by  plaintiffs  in  execution,  and 
by  no  means  a  matter  of  necessity. 

That  Lemen,  to  whom  the  mortgage  was  executed,  proceeded 
to  foreclose,  and  had  the  lot  sold,  and  became  the  purchaser  of 
all  the  mortgaged  premises  in  satisfaction  of  his  debt.  That 
at  the  date  of  the  sale  under  the  foreclosure,  complainant  had 
lost  all  right  to  redeem  from  the  sale  to  Thayer ;  and  one  year 
after  Lemen's  purchase,  one  Mills,  a  judgment  creditor  of  com- 
plainant, redeemed  from  the  sale  under  the  mortgage,  and 
received  a  sheriff's  deed,  and  became  the  owner  of  the  property. 
Afterward  the  Thayers,  Aldrich  and  Abrens,  prosecuted  a  writ 
of  error  to  the  Supreme  Court  of  this  State,  on  their  judgment 
against  the  complainant;  and,  on  a  trial  of  the  same  the  judg- 
ment was  reversed,  for  errors  committed  by  them  in  confessing 
it.  That  they  had  brought  suit  on  one  of  the  notes,  and  recov- 
ered a  judgment,  notwithstanding  complainant  interposed  a 
plea,  setting  up  the  facts  as  a  defense,  and  had  sued  out  an 
execution,  and  had  placed  it  in  the  hands  of  the  coroner  of 
Marion  county,  complainant  then  being  the  sheriff  of  the 
county,  and  that  they  were  about  to  have  it  levied  upon  the 
property  of  Black.  That  they  also  intend  to  bring  suit  for 
the  recovery  of  the  other  note.  That  the  sale  of  this  lot  satis- 
fied and  discharged  these  notes,  and  that  they  should  not  be 
permitted  again  to  sue  and   recover  on  them.     The  bill  prays 
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for  an  injunction  to  stay  the  collection  of  the  judgment  already 
obtained,  and  restrain  them  from  suing  on  the  other  note. 

The  venue  of  the  case  was  changed  to  Fayette  county. 
Defendants  filed  a  demurrer  to  the  bill,  which  the  court  sus- 
tained, and  a  decree  was  rendered  dissolving  the  injunction, 
and  dismissing  the  bill.  Complainant  brings  the  case  to  this 
court  on  error,  and  asks  a  reversal  of  the  decree. 

Under  our  statute,  the  equity  of  redemption  in  the  lot  was 
subject  to  levy  and  sale  on  the  execution,  in  precisely  the  same 
manner  as  unincumbered  real  estate.  When  the  equity  of 
redemption  of  the  mortgagor  is  sold  on  execution,  it  passes,  if 
not  redeemed,  to  the  purchaser,  subject  to  the  payment  of  the 
mortgage.  Such  a  purchaser  is,  by  the  sale,  substituted  to  all 
of  the  rights  of  the  mortgagor  in  the  premises,  but  to  nothing 
more.  The  sale  is  of  the  equity  of  redemption,  and  the  pur- 
chaser takes  it  with  the  burden,  and  he  is  supposed  to  fix  the 
price  he  pays  at  the  sale,  with  reference  to  the  incumbrance  on 
the  property,  and  subject  to  which  he  purchases.  He  no  doubt 
deducts  from  the  value  of  the  property  the  amount  of  the  mort- 
gage debt,  and  then  regulates  his  bid  with  reference  to  the 
value  above  the  incumbrance.  The  amount  thus  bid  becomes 
an  unconditional  satisfaction,  to  that  extent  on  the  execution. 
In  this  case,  one  of  the  plaintiffs  in  execution  became  the  pur- 
chaser for  the  amount  of  the  execution,  and  it  was  thereby  as 
fully  satisfied  as  if  the  purchase  had  been  made,  and  the  money 
paid  by  a  stranger. 

It  is,  however,  urged,  that  there  was  some  kind  of  legal  or 
moral  warranty  or  guaranty  on  the  part  of  the  debtor,  that 
the  purchaser  should  acquire  a  fee  simple  title  at  the  sheriff's 
sale.  But  we  have  been  referred  to  no  authority  announcing 
such  a  rule,  nor  are  we  aware  that  any  such  exists.  On  such  a 
sale,  the  purchaser  has  notice  of  the  incumbrance,  and  expects 
to  get  back  his  money  on  a  redemption,  or  to  acquire  the  equity 
of  redemption,  and,  by  discharging  the  lien,  to  become  the 
owner  of  the  fee.  There  is  no  suggestion  that  complainant 
did  or  said  any  thing  to  induce  the  purchase,  or  otherwise  to 
mislead  the  plaintiffs  in  execution.  He  did  not  agree  to  redeem 
23  —  4 2d  III. 
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from  the  mortgage  if  they  would  purchase  the  lot.  He  no 
doubt  could  have  done  so,  but  was  under  no  legal  or  moral 
obligation  to  do  so,  and  therefore  was  guilty  of  no  wrong  by 
refusing.  The  principle  of  caveat  emptor  applies  in  such  sales, 
and  the  purchaser  must  be  bound  by  his  acts,  unless  misled  by 
fraud.  And,  having  purchased  under  the  execution,  the  obli- 
gation was  upon  plaintiffs  in  execution,  if  they  desired  to  render 
their  equity  of  redemption  available,  to  redeem  from  the 
mortgage.  They  acquired  all  they  purchased,  and,  having  lost 
it  by  their  own  laches,  it  would  be  highly  unjust  now  to  permit 
them  to  impose  the  loss  upon. another  person,  who  seems  to  be 
entirely  free  from  blame. 

It  is  also  contended,  that,  by  reversing  the  judgment  under 
which  the  sale  was  made,  the  sale  was  avoided  and  canceled 
thereby,  and  thus  left  the  notes  in  full  force,  free  from  all 
defense,  precisely  as  if  the  judgment  had  never  been  rendered. 
We  do  not  perceive  that  such  effects  flow  from  a  reversal  of  a 
judgment.  Suppose  this  judgment  had  been  satisfied  by  per- 
sonal property,  or  by  money  paid  by  plaintiff  in  error,  would 
it  be  pretended  that  the  notes  could  be  again  collected  %  In 
such  a  case  it  is  apparent  that  such  a  satisfaction  could  be 
interposed  as  a  bar  to  a  recovery.  And  in  what  do  the  two 
cases  differ.  Here  there  was  a  satisfaction  to  the  extent  of  the 
judgment  by  sale  of  the  property  of  plaintiffs  in  error,  to  which 
they  acquired  title,  and  which  by  their  neglect  they  have  lost, 
it  is  true,  but  that  does  not  change  the  rights  of  the  parties 
under  the  satisfaction  of  the  debt  due  on  the  notes.  They 
acquired  the  equity  of  redemption,  and  have  not  restored  it  to 
plaintiff  in  error.  They  by  their  bid  said  it  was  worth  the 
amount  of  that  judgment,  and  they  thus  deprived  him  of  that 
amount  of  his  property,  and  with  it  they  satisfied  that  amount 
of  the  notes,  and  lie  should  not  bear  the  loss  produced  by  their 
acts.  Nor  will  defendants  be  heard  to  say  the  proceeding  was 
illegal.  Although  the  judgment  was  erroneous  it  was  not 
void.  It  bound  all  parties  and  privies  until  reversed.  And, 
the  sale  being  fully  warranted,  their  acts  under  it  were  binding, 
and  before  defendants  can  repudiate  them  they  must  restore 
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plaintiff  in  error  to  the  position  he  was  in  prior  to  their  sale. 
But  by  failing  to  protect  the  equity  of  redemption  they  have 
placed  it  beyond  their  power.  It  would  therefore  be  manifestly 
unjust  to  permit  defendants  in  error,  after  having  satisfaction 
of  their  debt,  without  placing  plaintiff  in  error  in  statu  qtw,  to 
again  sue  and  have  another  satisfaction  of  the  notes. 

The  only  remaining  question  is,  whether  this  defense  is  legaL 
or  equitable.  No  objection  is  perceived  to  its  being  interposed 
as  a  bar  to  the  recovery  on  the  notes.  The  law  permits  the 
party,  in  a  suit  at  law,  to  set  up  and  rely  upon  a  legal  satisfac- 
tion obtained  under  legal  proceedings.  A  former  recovery  may 
be  so  pleaded.  And  so  of  payment,  accord  and  satisfaction, 
and  other  such  defenses.  The  satisfaction  was  at  law,  and,  to 
permit  it  to  be  pleaded,  is  only  allowing  the  party  to  rely  upon 
a  legal  defense.  There  is  no  account  to  state,  or  equitable 
titles  to  subject  to  the  process  of  the  court.  There  is  therefore 
no  necessity  for  turning  the  party  around  to  a  court  of  equity, 
when  his  defense  can  be  as  readily  made  at  law  as  in  equity. 
For  the  reason,  therefore,  that  the  defense  is  at  law,  the  decree 
of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


The  Illinois  Central  Railroad  Company 

v. 
Samuel  McClelland. 

1.  Negligence,  of  railroad  companies  —  their  liability.  By  failing  to  pro. 
vide  the  most  approved  appliances  for  arresting  sparks  from  their  engines,  by 
running  poor  engines  or  those  out  of  order,  a  railroad  company  becomes  liable 
for  all  casualties  occasioned  thereby. 

2.  And,  an  engine,  which  throws  sparks  into  a  meadow  one  hundred  feet 
from  the  track  of  the  road,  is  not  provided  with  proper  appliances  for  arresting 
/ts  own  sparks ;  and,  evidence  of  such  fact  is  properly  admitted  to  show  the 
character  of  the  engines  in  use  on  a  road  at  a  particular  time. 

8.  Evidence,  in  actions  for  damages  by  fire.  It  is  sufficient  if  the  proof 
Bustains  substantially  any  one  of  the  counts  of  the  declaration,  and  the  plaintiff 
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is  not  confined  to  the  proof  of  the  precise  place  where  the  fire  originated.     It  is 
immaterial  whether  it  commenced  on  the  right  of  way  of  the  defendant  or  not. 

4  Instructions,  modified  according  to  the  evidence.  It  is  not  error  for  the 
Circuit  Court,  in  instructing  a  jury,  so  to  modify  the  hypothetical  case  on 
which  an  instruction  is  based,  as  to  make  it  conform  to  the  facts  actually  in 
evidence. 

5.  Negligence  —  of  both  parties.  Where  the  son  and  servant  of  the 
plaintiff  was  in  a  position  to  have  prevented  any  damage  from  a  fir*1,  and  made 
no  efforts  to  do  so,  it  was  an  act  of  negligence  on  his  part  for  which  the  plaint 
iff  is  answerable ;  and  he  cannot  recover  from  the  company,  whose  engines 
were  the  cause  of  the  fire,  any  damages  that  he  may  have  sustained. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
Silas  L.  Bkyan,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  in  the  Circuit  Court 
of  Marion  county,  by  Samuel  McClelland  against  the  Illinois 
Central  Railroad  Company,  for  the  burning  of  a  certain  rail 
fence,  and  the  grass  and  hay  upon  20  acres  of  meadow  adja- 
cent to  the  railroad  track. 

In  February,  1864,  a  passing  engine  set  fire  to  the  stubble 
inside  the  plaintiff's  fence;  and  again,  in  July  following, 
another  fire  was  set  by  the  same  means  and  near  the  same 
place.  At  the  time  of  the  fire  in  July,  the  son  of  the  plaintiff, 
and  in  his  employ,  saw  the  fire  while  on  his  way  to  the  house. 
That  40  or  50  minutes  afterward,  he  returned,  and  found  the 
fire  had  got  into  the  meadow. 

No  attempt  was  made  by  the  defendant  to  controvert  the 
facts  of  the  burning ;  but,  by  the  testimony  of  Granger,  who  at 
that  time  had  charge  of  the  company's  machine  shops  at  Cham- 
paign, and  by  engineers  in  the  employ  of  the  con.pany,  and 
running  upon  its  engines,  it  appeared  that  the  company  were 
using  upon  all  their  engines  the  best  known  appliances  to  pre- 
vent the  escape  of  fire.  Granger  supposes  the  particular  engine 
used  in  February,  and  the  one  used  in  July,  were  supplied  with 
the  best  known  improvements  for  arresting  sparks,  but  was 
unable  to  speak  positively. 

In  rebuttal,  the  plaintiff  introduced  three  witnesses,  the  first 
of  whom  had  put  out  fire  set  by  sparks  from  the  engines,  more 
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than  one  hundred  feet  from  the  track ;  the  others  had,  in  1864, 
seen  engines  on  the  defendant's  road  throw  sparks  more  than 
one  hundred  feet. 

The  defendant's  objection  to  this  testimony  was  overruled  by 
the  court,  to  which  ruling  exception  was  taken. 

The  defendant  asked  the  following  instructions : 

"  1.  If  the  defendant  has  shown,  to  the  satisfaction  of  the 
jury,  that  the  defendants  were  at  the  time  of  the  fire  using  on 
all  their  engines  the  best  known  appliances  to  prevent  the 
escape  of  sparks,  then  the  defendants  would  not  be  liable ; 
although  the  jury  may  believe  that  by  accident  the  engines  migh, 
occasionally  get  out  of  order  during  a  trip.  If  the  defendants 
used  the  best  means  in  their  command,  and  employed  compe- 
tent servants,  they  have  done  all  the  law  requires."  Which  the 
court  modified  by  striking  out  the  words  in  italics. 

"  2.  If  the  son  and  servant  of  the  plaintiff  saw  the  fire  in 
time  to  put  it  out,  while  it  was  on  the  right  of  way,  before  it 
reached  the  plaintiff's  meadow,  it  was  his  duty  to  do  so.  And 
if,  through  his  negligence  in  not  doing  so,  the  fire  consumed 
the  property  of  the  plaintiff,  the  defendant  would  not  be  liable 
therefor."     This  the  court  refused  to  give. 

"3.  The  plaintiff  must  recover,  if  at  all,  upon  proof  of  the 
allegations  in  his  declaration.  Under  the  two  first  counts  the 
plaintiff  cannot  recover  for  any  damages  arising  from  fire  not 
originating  on  the  right  of  way  of  the  defendant.  Under  the 
third  count,  the  plaintiff  must  prove  the  averments  in  that 
count  with  regard  to  the  use  and  construction  of  the  loco- 
motives." This  also  was  refused,  and  all  these  rulings  were 
excepted  to,  and  are  now  assigned  for  error.  The  jury  found 
for  the  plaintiff  $166.50. 

Mr.  George  W.  Wall,  for  the  appellant. 

Mr.  H.  K.  S.  O'Melvent,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  brought  in  the  Marion 
Circuit   Court,   by   Samuel   McClelland    against   the   Illinois 
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Central  Railroad  company,  and  verdict  and  judgment  for  the 
plaintiff. 

The  record  is  brought  here  by  appeal,  and  various  errors 
assigned,  the  most  important  of  which  we  have  considered. 

All  the  evidence  is  in  the  record,  and  it  fully  sustains  the 
finding  of  the  jury  upon  the  third  count  in  the  declaration. 
We  have  often  decided,  that  it  is  ne^li^ence  in  a  railroad 
company  failing  to  provide  all  the  most  approved  appliances 
to  arrest  sparks  issuing  from  the  smoke  stacks  of  the  engine. 
There  was  no  proof  that  the  engine  which  threw  the  sparks 
into  the  plaintiff's  meadow  was  provided  with  any  means  by 
which  they  might  have  been  arrested.  Indeed,  it  is  shown 
by  the  testimony  of  some  of  the  engine-drivers,  sworn  on 
behalf  of  the  defendant,  that  an  engine,  thus  provided,  will 
not  throw  sparks  one  hundred  feet,  though  the  wind  might 
carry  them  twenty  or  thirty  feet.  Now,  as  this  meadow  was 
one  hundred  feet  from  the  track  of  the  road,  and  the  sparks 
were  thrown  into  it  by  an  engine  running  upon  its  road,  the 
conclusion  is  irresistible,  that  the  engine  had  not  the  proper 
appliances.  Another  engine-driver  says,  a  wood  spark  might 
be  carried  one  hundred  feet,  coal  would  not.  Another  says, 
if  the  sparks  went  one  hundred  feet,  he  would  lay  it  to  the 
wind,  and  if  no  wind,  then  he  would  think  the  engine  poor,  or 
that  something  was  out  of  order.  Taking  either  view,  the 
company  was  liable,  because  they  should  not  run  "  poor 
engines,"  or  those  out  of  order.  If  they  do,  they  must  be 
held  liable  for  all  casualties  occasioned  thereby. 

It  is  proved,  as  a  general  fact,  that  this  company  had  in  use, 
on  their  engines,  the  most  approved  apparatus  known  for  arrest- 
ing sparks,  but  no  witness  stated  that  this  particular  engine 
had  it,  and  the  inference  is  strong  it  could  not  have  had  it 
if  the  testimony  of  the  engine-driver  is  to  be  credited. 

To  rebut  the  testimony  of  these  men,  three  other  witnesses 
were  called  by  the  plaintiff,  who  stated,  that  they  had  seen,  in 
1864,  the  year  this  accident  happened,  engines  of  the  company 
throw  sparks  over  one  hundred  feet.  As  rebutting  testimony, 
this  was  right,  and  the  court  properly  overruled  the  objection 
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to  its  reception,  and  the  motion  to  exclude  it  from  the  jury. 
On  the  evidence,  the  verdict  was  right. 

As  to  the  instructions,  the  first  one  asked  by  the  defendant 
was  this:  If  the  defendant  has  shown  to  the  satisfaction  of  the 
jury  that  the  company  was,  at  the  time  of  the  fire,  using  on 
all  their  engines  the  best  known  appliances  to  prevent  the 
escape  of  sparks,  then  the  defendant  would  nut  be  liable, 
although  the  jury  may  believe,  that,  by  accident,  the  engines 
might  occasionally  get  out  of  order  during  a  trip.  If  the 
defendant  used  the  best  means  at  command,  and  employed 
competent  servants,  they  have  done  all  the  law  requires. 

This  instruction  the  court  gave,  after  modifying  it  by  striking 
out  the  words,  "although  the  jury  may  believe,  that,  by  acci- 
dent, the  engines  might  occaionally  get  out  of  repair  during  a 
trip."     To  this  modification,  the  defendant  excepted. 

If  for  no  other  reason,  then  for  this,  the  modification  was 
perfectly  proper  and  necessary  because  there  was  no  evidence 
to  that  point.  The  jury  are  to  believe  nothing  but  what  is 
testified  to,  and  there  was  no  testimony  that  this  engine  had 
met  with  an  accident  on  the  trip. 

The  second  instruction  is  on  the  hypothesis  that  it  was  the 
duty  of  the  plaintiff's  son  and  servant,  under  the  circumstances, 
to  endeavor  to  extinguish  the  fire. 

This  has  reference  to  the  fire  in  July,  and  the  injury  caused 
by  that  fire  may  be  the  one  for  which  the  jury  found  the 
verdict :  at  any  rate,  it  must  have  been  a  part  of  the  finding, 
in  view  of  the  damages  assessed.  It  was  then  a  proper  subject 
of  inquiry  by  the  jury,  could  the  plaintiff's  son  and  servant, 
by  the  exercise  of  reasonable  diligence,  have  prevented  the 
spread  of  the  fire?  He  saw  the  fire  in  time  to  arrest  its  prog- 
ress, or  at  any  rate  in  time  to  make  some  effort  to  that  end,  but 
did  not  choose  so  to  do.  He  left  the  scene  and  was  absent  near 
one  hour,  and  on  his  return,  the  fire  had  reached  the  meadow. 
Common  prudence  required  he  should  have  made  some  effort 
to  prevent  this,  and  it  was  negligence  on  his  part,  for  which 
the  plaintiff  is  answerable,  that  he  did  not.  The  fire  in  the 
meadow,  in  July,  may  be  charged  to  the  negligence  of  the 
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plaintiff's  son,  who  was  in  a  position  to  have  prevented  it. 
The  court  should  have  given  this  instruction  to  the  jury,  and 
it  was  error  to  refuse  it. 

As  to  the  third  instruction,  it  would  have  been  entirely 
proper  in  the  court  to  have  told  the  jury,  as  there  were  three 
counts  in  the  declaration,  that  the  plaintiff  must  make  a  case 
by  the  proof,  to  fit  one  or  the  other  substantially.  But  we  do 
not  think  the  plaintiff  was  confined  to  proof  of  the  precise 
place  where  the  fire  originated,  the  gravamen  of  the  action 
being,  loss  by  fire  occasioned  by  the  negligence  of  the  defend- 
ants, and  whether  that  fire  commenced  on  the  right  of  way  in 
the  first  instance,  and  then  spread  to  the  meadow,  is  not  very 
material. 

The  third  count  we  think  was  sufficiently  established.  It  is 
a  very  strong  presumption  indeed,  that  this  particular  engine 
had  no  sufficient  spark  arrester,  and,  having  none,  the  defend- 
ants are  liable  for  the  injury  done  by  it.  For  refusing  to  give 
the  second  instruction,  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Hickman   Henderson 

v. 
Clark  B.  Lagow  et  al. 

Taxation  by  counties,  to  pay  soldier's  bounties  —  constitutionality  of  a  law 
authorizing  it.  An  act  of  the  legislature  authorizing  counties  to  levy  a  tax  to 
pay  bounties  for  volunteers  in  the  late  war,  in  order  to  save  the  county  from  a 
draft,  is  constitutional. 

Writ  of  Error  to  the  Circuit  Court  of  Crawford  County ; 
the  Hon.  Aaron  Shaw,  Judge,  presiding. 

This  was  a  bill  in  chancery  exhibited  in  the  court  below  by 
Clark  B.  Lagow  and  John  E.  Decker  against  Hickman  Hender- 
son, as  sheriff  of  Crawford  county,  for  the  purpose  of  enjoining 
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the  collection  of  a  tax  levied  by  the  County  Court  of  that 
county,  to  pay  bounties  for  volunteers  in  the  late  war,  in  order 
to  save  the  county  from  an  impending  draft.  The  tax  was 
levied  under  the  authority  of  an  act  of  the  General  Assembly 
approved  February  7,  1865,  entitled  "  An  act  to  authorize  the 
levy  and  collection  of  taxes  in  the  counties  of  Jasper,  Cumber 
land,  Crawford  and  Clark,  for  the  payment  of  bounties  to  pei 
sons  who  enlist  and  are  mustered  into  the  service  of  the  United 
States." 

An  injunction  was  granted ;  and  at  the  April  Term,  1866, 
of  the  Circuit  Court,  a  demurrer  to  the  bill  was  overruled,  and 
the  injunction  made  perpetual. 

The  defendant  brings  the  cause  to  this  court  upon  writ  of 
error.  The  only  question  presented  is,  as  to  the  constitution- 
ality of  the  act  referred  to. 

Mr.  Callahan  and  Messrs.  Tanner  &  Casey,  for  the  plaintiff 
in  error. 

Mr.  James  C  Allen,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  only  question  presented  by  this  record  is,  whether  an 
act  of  the  legislature  authorizing  counties  to  levy  a  tax  to  pay 
bounties  for  volunteers  in  the  late  war,  in  order  to  save  the 
county  from  a  draft,  was  constitutional.  We  have  decided  in 
the  case  of  Taylor  v.  Thompson,  April  Term,  1866,  ante,  p.  9, 
that  such  a  law  in  regard  to  towns  was  valid,  and  it  would  be 
equally  so  in  regard  to  counties.  We  can  perceive  no  differ- 
ence in  principle  between  the  two  cases.  The  decree  must  be 
reversed  and  the  cause  remanded. 

Decree  reversed. 
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William  Frizell 

v. 
William  C.  Cole. 

1.  Evidence — affirmative  and  negative.  It  is  a  well  established  rule,  that 
affirmative  evidence  is  entitled  to  more  weight  than  negative  testimony. 
Where  a  witness  swears  a  particular  act  was  performed,  or  particular  language 
was  spoken,  and  that  he  saw  the  one  or  heard  the  other,  such  would  be  affirma- 
tive evidence.  If  another  witness  were  to  swear  that  he  was  also  present,  but 
was  giving  slight  attention,  and  neither  saw  the  one  thing'  nor  heard  the  other, 
3uch  would  be  negative  evidence.  But,  if  the  latter  witness  were  present  at 
the  same  time,  and  had  equal  means  of  seeing  and  hearing,  and  was  giving 
particular  attention  to  what  was  done  and  said,  and  were  to  swear  that  the  act  to 
which  the  other  swore  did  not  occur,  or  the  language  he  swore  was  used  was 
not  spoken, —  this  would  also  be  affirmative  evidence  although  given  in  nega- 
tive form. 

2.  Jury  —  conflicting  evidence.  In  all  cases  where  the  evidence  is  conflict- 
ing, it  is  the  province  of  the  jury  to  weigh  and  give  to  it  the  weight  to  which 
it  is  entitled.  And,  in  such  a  case,  it  is  error  for  the  court  to  instruct  them  as 
to  which  is  most  entitled  to  weight  or  credibility.  In  doing  so,  the  court 
invades  the  province  of  the  jury,  and  commits  an  error  for  which  the  judgment 
will  be  reversed. 

Appeal  from  the  Circuit  Court  of  the  county  of  Washington  ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  facts  of  this  case  sufficiently  appear  in  the  opinion  of 
the  court. 

Messrs.  ¥m.  H.  Underwood  and  Edward  Y.  Pierce,  for  the 
appellant. 

Mr.  H.  K.  S.  O'Melveny,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case  for  slander,  brought  by  Wil- 
liam C.  Cole,  in  the  Perry  Circuit  Court,  against  William 
Frizell.  The  venue  was  afterward  changed  to  Washington 
county,  where  a  trial  was  had  by  the  court  and  a  jury,  which 
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resulted  in  a  verdict  in  favor  of  the  plaintiff,  for  the  sum  of 
$2,068.33  damages.  Defendant  entered  a  motion  for  a  new 
trial,  upon  the  grounds,  that  the  verdict  was  against  the  law 
and  the  evidence;  that  the  damages  were  excessive;  that  the 
court  gave  improper  instructions  for  the  plaintiff,  and  refused 
proper  instructions  for  the  defendant.  The  court  overruled  the 
motion,  and  rendered  judgment  on  the  verdict.  The  defend- 
ant brings  the  case  to  this  court  by  appeal,  to  reverse  the 
judgment.  We  deem  it  necessary  only  to  consider  the  errors 
assigned,  in  giving  and  refusing  two  of  the  instructions. 
The  court  gave  this  among  other  instructions  for  appellee  : 

"Where  one  credible  witness  testifies  affirmatively  that  a 
certain  fact  took  place/or  that  certain  words  were  spoken  ;  and 
several  other  witnesses  testify  that  they  were  present  at  the 
time  and  place  where  the  fact  took  place,  or  where  the  words 
were  spoken,  but  did  not  see  the  one  or  hear  the  other — the 
testimony  of  one  such  affirmative  witness  is  entitled  to  more 
weight  than  the  testimony  of  several  such  negative  witnesses ; 
but  it  is  your  province  to  decide  upon  the  weight  of  the  evi- 
dence before  you." 

But  refused  to  give  another  for  appellant  which  is  its  con- 
verse, and  is  this : 

"  The  court  further  instructs  the  jury  for  the  defendant  that 
when  one  witness  testifies  that  a  certain  fact  took  place,  or 
that  certain  words  were  spoken,  and  several  other  witnesses 
equally  creditable  testify  that  they  were  present  at  the  time 
and  place  where  the  fact  took  place  or  where  the  words  were 
spoken,  and  had  the  same  means  of  information,  and  further 
testify  that  such  fact  did  not  exist  or  that  the  words  were  not 
spoken,  it  is  their  province  to  weigh  the  testimony  and  give  a 
verdict  according  to  the  weight  of  testimony  as  it  may  prepon- 
derate on  either  side." 

To  determine  which  of  these  instructions  should  have  been 
given,  and  which  refused,  it  will  be  proper  to  refer  to  the  evi« 
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dence  to  which  the  parties  severally  supposed  they  applied.  In 
testifying  to  the  words  spoken,  a  number  of  witnesses  state  they 
were  present,  but  they  differ  widely  as  to  what  was  said  by 
appellant.  A  number  of  appellant's  witnesses  say,  they  were 
present  at  the  same  time,  the  same  place,  and  heard  all  that 
was  said,  and  state  the  language  differently  from  appellee's 
witnesses.  A  portion  of  them  give  the  language  spoken,  and 
say,  the  words  sworn  to  by  appellee's  witnesses  were  not  spoken 
by  appellant. 

The  object  of  evidence  is  the  ascertainment  of  truth,  and  to 
that  end  many  rules  have  been  adopted,  which  the  experience 
and  wisdom  of  the  great  judges  of  the  past  have  found  best 
calculated  to  accomplish  the  purpose  of  proving  and  establish- 
ing facts  upon  which  the  law  must  act.  One  of  these  rules  is, 
that  positive  evidence  is  entitled  to  more  weight  than  negative. 
This  rule  is  too  firmly  established  to  be  questioned.  But  it  is 
necessary  that  we  determine  what  is  affirmative  and  what  is 
negative  evidence.  Where  a  witness  swears  that  a  particular 
act  occurred  at  a  specified  time  and  place  ;  or  that  particular 
language  was  spoken  by  a  person  to  whom  he  refers,  this  is 
affirmative  evidence.  But,  if  another  witness  were  at  the  same 
place  at  the  same  time,  and  were  to  swear  that  he  did  not 
observe  the  act,  or  hear  the  language  of  which  the  other  speaks, 
this  would  be  called  negative  evidence.  But,  suppose  the  latter 
witness  were  to  state  that  his  attention  was  fully  excited  to 
what  occurred,  and  what  was  said,  and  that  the  act  of  which 
the  other  spoke  did  not  occur,  or  that  the  language  was  not 
used  by  the  person  to  whom  it  was  attributed,  this  would  be  as 
fully  affirmative  evidence  as  the  other;  if  his  opportunities 
were  the  same,  and  his  attention  was  equally  engaged  in  refer- 
ence to  the  circumstance  as  that  of  another,  his  testimony  is 
affirmative  equally  with  that  of  the  other. 

It  may  be  illustrated  by  a  witness  who  swears  that  he  saw  a 
person  at  a  specified  place  at  a  particular  time, — another  wit- 
ness, or  the  person  himself,  swears,  that  he  was  not  there  at  the 
time,  but  was  then  at  another  place.  One  of  these  statements 
is  as  much  an  affirmation  as  the  other.     The  mere  fact  that  he 
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makes  the  affirmation  in  a  negative  form  does  not  change  ittf 
character.  On  the  other  hand,  a  witness  says  he  was  at  a  par- 
ticular place  at  a  specified  time,  and  did  not  hear  certain 
declarations,  hut  was  giving  but  slight  attention, — this  would  be 
slight  and  negative  evidence  that  the  declarations  were  not 
made.  But,  if  another  person  was  to  state  that  he  was  present 
and  heard  all  that  was  said,  and  that  no  such  declarations  were 
made,  his  evidence  would  be  affirmative.  It  then  follows,  that 
this  evidence  was  affirmative  on  both  sides.  Rockwood  v. 
Poundstone,  38  111.  199.  There  may  have  been  some  of  the 
evidence  that  was  negative  in  its  character,  but  appellant  intro- 
duced affirmative  evidence  that  he  did  not  use  the  language 
that  appellee's  witnesses  affirmatively  swear  he  did  use.  This 
then  rendered  the  instruction  given  for  appellee  erroneous, 
unless  it  had  been  modified  by  informing  the  jury  what  was 
affirmative  and  what  was  negative  evidence ;  and  the  instruc- 
tion asked  by  appellant  announced  correct  principles  and  should 
have  been  given. 

In  this  case,  as  in  all  others  where  there  is  conflicting  evi- 
dence, it  is  for  the  jury,  in  the  light  of  all  the  surrounding 
circumstances  of  the  case,  to  reconcile  it,  if  that  may  be  done, 
and,  if  not,  then  to  determine  what  portion  is  entitled  to  weight 
and  what  is  untrue  and  should  be  rejected.  It  is  the  sole  pro- 
vince of  the  jury  to  determine  the  weight  that  evidence  should 
receive,  and  equally  so  to  consider  conflicting  evidence,  with- 
out any  assistance  from  the  court.  In  this  case  the  court 
invaded  the  province  of  the  jury,  and  they  were  very  probably 
misled  by  the  instruction.  For  this  error  the  judgment  of  the 
court  below  must  be  reversed  and  the  cause  remanded. 


Judgment  reversed. 
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John  L.  Brown 

v. 

The  Illinois  Central  Mutual   Insurance  Company. 

1.  Judgment  upon  a  plea  to  the  jurisdiction.  Where  the  defendant  files  a 
plea  to  the  jurisdiction,  and  the  plaintiff  replies,  and  an  issue  of  fact  is  joined, 
and  on  trial  the  issue  is  found  for  the  plaintiff,  the  judgment  of  the  court 
must  then  be  rendered  for  the  plaintiff,  and  the  defendant  cannot  have  leave 
to  answer  over. 

2.  Damages  —  in  such  case.  In  such  a  case,  where  the  action  is  debt  for  a 
sum  certain,  and  the  issue  on  the  plea  is  tried  by  the  court  and  found  for  the 
plaintiff,  the  court  should  then  render  judgment  for  the  plaintiff  for  the  debt 
in  the  declaration  mentioned,  and  proceed  at  once  to  assess  such  damages  as 
the  plaintiff  might  show  he  had  sustained  by  the  non-payment  thereof. 

3.  Demurrer  —  too  late  after  issue  of  fact.  A  demurrer  to  a  declaration 
comes  too  late  after  an  issue  has  been  made  up,  and  tried,  and  found  for  the 
plaintiff. 

Writ  of  Error  to  the  Circuit  Court  of  Alexander  county ; 
the  Hon.  ¥m.  H.  Green,  Judge,  presiding. 

The  facts  in  this  case  are  very  fully  stated  in  the  opinion  of 
the  court. 

Mr.  D.  T.  Linegar  and  Messrs.  O'Melveny  &  Houck,  for 
tli©  plaintiff  in  error. 

Messrs.  McClernand,  Broadwell  &  Springer,  for  the 
defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt  in  the  Alexander  Circuit  Court, 
brought  to  the  June  Term,  1865,  by  John  L.  Brown  against 
the  Illinois  Central  Mutual  Insurance  company.  The  agent 
of  the  company  residing  in  that  county  was  served  with  pro- 
cess, and  on  the  19th  of  June,  at  the  June  Term,  the  defendant 
filed  a  plea  to  the  jurisdiction  of  the  court,  alleging  therein, 
that,  at  the  commencement  of  the  suit,  the  defendant  was,  and 
still  is,  a  resident  of  Sangamon  county,  and  was  not  found  or 
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served  with  process  in  Alexander  county,  and  that  the  debt, 
contract,  or  cause  of  action  did  not  accrue  in  Alexander 
county,  nor  was  the  contract  specifically  made  payable  there, 
and  that  the  Circuit  Court  of  Sangamon  county  alone  has 
cognizance  of  the  action,  concluding  with  a  verification. 

The  plaintiff  replied,  that  the  contract  was  made  in  Alexan- 
der county,  and  that  the  cause  of  action  accrued  in  that  county, 
and  was  made  payable  there,  and  that  defendant  was  found 
and  served  in  Alexander  county,  concluding  to  the  country,  and 
to  which  the  defendant  added  the  similiter. 

On  the  24th  of  June,  the  record  shows  this  entry :  On  this 
day  came  the  parties,  etc.,  and  this  cause  came  on  to  be  heard 
upon  the  replication  of  plaintiff  to  defendant's  plea  in  abate- 
ment, and  the  demurrer  of  the  defendant  thereto,  and  the  court, 
being  fully  advised,  etc.,  is  of  opinion  that  the  demurrer  be 
overruled. 

Thereupon  the  parties  agreed  the  issue  should  be  tried  by 
the  court  without  a  jury.  "  Whereupon,"  the  record  states,  "  the 
pleadings  herein  are  set  aside,  and  a  repleader  awarded  and 
the  cause  continued,  each  party  to  pay  one-half  the  costs." 

On  the  26th  day  of  June,  the  order  setting  aside  the  plead- 
ings and  awarding  a  repleader  was  vacated,  and  the  defendant 
ordered  to  answer  over,  "and  leave  is  given  him  to  plead  by 
eight  o'clock  next  morning,  and  cause  continued." 

On  the  28th  of  June,  the  defendant  filed  a  demurrer  to  the 
declaration,  assigning  causes,  which  does  not  appear  to  have 
been  disposed  of  by  the  court. 

At  the  August  Term  following,  the  cause  was  continued 
until  court  in  course. 

At  the  succeeding  January  Special  Term,  1866,  this  entry  is 
found :  "And  now,  at  this  day,  came  the  parties,  etc.,  and  this 
cause  came  on  to  be  heard  upon  the  motion  of  plaintiff  to 
strike  the  demurrer  of  defendant  to  the  declaration  from  the 
files,  and  afterward,  on  the  same  day,  the  plaintiff  comes  and 
withdraws  the  said  motion,  etc." 

On  the  9th  of  February,  1866,  being  of  the  Special  January 
Term,  the  plaintiff's   attorney  entered  a  motion,  based  on  hi-3 


368  Brown  v.  Illinois  Central  Mut.  Ins.  Co.    [Nov.  T., 

Opinion  of  the  Court. 

affidavit,  to  amend  the  record  entries  of  the  clerk,  by  inserting, 
after  reciting  the  submission  of  the  cause  to  the  court  for  trial, 
these  words,  "  that  the  issue  was  found  for  the  plaintiff,"  and 
further  to  amend  by  inserting,  that  judgment  to  answer  over 
be  set  aside,  and  that  judgment  be  entered  for  the  plaintiff  on 
the  issue  so  found  for  the  plaintiff  on  the  trial. 

The  court  allowed  the  amendment  first  specified  in  this 
motion,  and  took  the  second  proposed  amendment  under  advise- 
ment. 

The  record  then  recites :  "  This  day  this  cause  came  on  to  be 
heard  upon  the  motion  of  the  plaintiff  to  set  aside  the  judgment 
heretofore  entered  herein,  ordering  the  defendant  to  answer 
over,  and  the  court,  after  hearing  the  arguments  of  counsel, 
and  being  now  fully  advised  in  the  premises,  is  of  opinion  that 
said  motion  ought  to  be  and  the  same  is  hereby  allowed. 
Thompson,  the  plaintiff,  moved  the  court  for  judgment  for  the 
plaintiff,  on  the  issue  found  for  him,  which  motion  is  overruled. 
It  is,  therefore,  considered  by  the  court  that  the  plaintiff  pay 

the  costs,  taxed  at  $ ,  and  that  the  defendant  go  hence 

without  day,  and  recover  of  the  plaintiff  its  costs  herein 
expended." 

This  record  is  brought  here  by  writ  of  error,  and  the  follow- 
ing errors  assigned : 

"  The  court  erred  in  rendering  final  judgment  against  the 
plaintiff  for  costs — in  rendering  judgment  that  defendant  go 
hence  without  day — in  not  allowing  the  plaintiff  to  assess  his 
damages — in  not  rendering  judgment  for  the  plaintiff  for  nomi- 
nal damages  and  costs,  at  least,  on  the  issues  found  for  him — in 
not  rendering  judgment  for  plaintiff  for  the  debt  claimed  in 
declaration." 

We  will  not  consider  the  errors  assigned,  in  the  order  is 
which  they  are  assigned,  or  severally,  but  will  dispose  of  the 
case  on  the  whole  assignment. 

One  consideration  we  think  will  dispose  of  all  of  them,  and 
it  is  this : 
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When  the  record  was  amended  by  the  entry  that  the  issue 
of  fact  joined  by  the  parties  was  found  for  the  plaintiff,  in 
what  condition  were  the  parties  and  the  case?  This  is 
answered  by  considering  what  the  nature  of  the  action  was,  the 
issue  made  up  by  the  pleadings  therein,  and  the  kind  of  judg- 
ment the  court  should  have  rendered. 

The  action  was  debt  for  a  sum  certain,  and  the  issue  was  the 
non-residence  of  the  defendant  in  the  county  in  which  the 
action  was  brought,  and  the  non-accrual  of  the  action  there. 
That  issue  was  found  for  the  plaintiff,  and  thereupon  the  court 
should  have  found  for  the  plaintiff  the  debt  in  the  declaration 
mentioned,  and,  as  the  court  was  sitting  as  a  jury  to  try  the 
issue,  the  damages  should  have  been  found  by  the  court. 

That  this  is  the  rule  a  reference  to  authority  will  show.  1 
Chitty  PL  464 ;  Gould's  Pleading,  105  ;  Stephen  on  PL  ch.  5,  §  3  ; 
and,  in  support  thereof,  Com.  Dig.  title  "  Abatement,"  I,  15 ; 

1  East,  544;  2  Wilson,   368;   1  Levinz,  163;  1  Yentris,  22; 
Yelverton,  112  ;  Thomas  Raymond,  119 ;  1  Ld.  Raymond,  594; 

2  Sanders,  211  (n.  3),  are  cited. 

This  court,  in  The  Mineral  Point  R.  R.  Go.  v.  Keep,  22 
111.  19,  recognize  this  rule.  The  judgment  is  peremptory,  that 
the  plaintiff  recover  his  debt.  1  Tidd's  Pr.  640. 

In  capital  cases  the  rule  is  different  —  if  an  issue  joined  on  a 
plea  in  abatement  is  found  against  the  prisoner,  the  judgment 
in  favor  em  vitm,  is  a  respondeat  ouster,  so  that  he  is  still  per- 
mitted to  plead  to  the  merits.  Gould's,  300,  note  (21),  citing 
2  Hawkin's  P.  C,  ch.  23,  §  128 ;  8  East,  107. 

These  considerations  dispose  of  the  errors  assigned.  The 
demurrer  to  the  declaration  was  too  late  after  an  issue  had  been 
made  up  and  tried  and  found  for  the  plaintiff.  The  court  had 
nothing  more  to  do,  than  to  render  judgment  for  the  debt,  and 
assess  the  damages.  Besides,  the  demurer  was  not  filed  in  the 
time  allowed  by  the  court  to  answer,  and  that  order  to  answer 
over  was  erroneous. 

The  judgment  must  be  reversed,  and  the  cause  remanded, 
with  directions  to  enter  judgment  for  the  plaintiff  on  the  find 
ing  of  the  issue  for  him,  and  to  assess  such  damages  as  the 
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plaintiff  may  show  he  has  sustained  by  the  non-payment  of 
debt  claimed  in  the  declaration. 

Judgment  reversed. 


Robert  Pollock 

v. 

Matthew  McClurken. 

1.  New  trial — verdict  against  the  evidence.  Where  the  question  has  been 
fairly  presented  to  a  jury,  whether  a  contract  is  joint  or  several,  the  finding 
will  not  be  disturbed  unless  it  is  manifestly  against  the  weight  of  evidence. 

2.  Assumpsit  —  where  it  lies.  Where  a  party  agreed,  that,  if  another  per- 
son would  negotiate  for  himself  and  others  the  purchase  of  a  woollen  mill,  on 
specified  terms,  for  which  services  he  was  to  surrender  a  note  of  the  agent 
which  he  then  held,  and  the  purchase  was  so  made,  and  the  holder  assigned 
the  note  before  its  maturity,  the  agent  may  maintain  an  action  of  assumpsit 
on  the  breach  of  contract,  after  being  sued  and  a  judgment  rendered  against 
him  on  the  note,  although  he  may  not  have  paid  the  judgment  until  after  he 
has  brought  suit. 

3.  Witness  —  not  interested.  Where  several  persons,  in  contemplation  of 
entering  into  a  partnership,  employ  an  agent  to  negotiate  the  purchase  of  prop- 
erty, and  they  afterward  form  a  partnership,  and  the  agent  sues  one  of  them 
for  the  amount  of  a  note  he  was  to  have  surrendered  to  him  as  compensation 
for  his  services,  another  partner  is  a  competent  witness  to  prove  the  agreement. 

4.  Action  —  before  a  justice  of  the  peace.  Where  a  plaintiff  sues  before  a 
justice  of  the  peace,  he  need  not  name  his  action,  or  even  if  he  mistakes  the 
name,  it  will  not  affect  his  right  to  recover.  In  such  a  case,  the  question  is, 
whether  the  justice  of  the  peace  has  jurisdiction  of  the  parties  and  the  subject 
matter  of  the  suit,  and  a  right  of  recovery  is  shown,  —  if  so,  then  he  must  have 
j  udgment. 

5.  Statutes  — public  and  private.  Where  an  act  of  the  general  assembly 
declares  that  it  is  a  public  statute,  and  that  judicial  notice  thereof  shall  be 
taken  in  all  courts  and  places,  it  must  be  held  to  be  a  public  and  not  a  private 
law,  notwithstanding  it  also  declares  that  it  may  be  read  in  evidence  without 
proof.     Had  this  last  been  the  only  clause,  it  might  have  been  otherwise. 

Appeal  from  the  Circuit  Court  of  the  county  of  Randolph  ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  brought  by  Matthew  McClurken,  before 
the  recorder  of  the  city  of  Sparta,  who  was  acting  as  a  justice  of 
the  peace,  ex  officio,  against  .Robert  Pollock.     A  trial  was  had, 
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and  the  cause  was  removed  by  appeal  to  the  Circuit  Court  of 
.Randolph  county.  A  trial  was  subsequently  had  in  that 
court,  during  the  progress  of  which  defendant  asked  a  number 
of  instructions,  a  portion  of  which  the  court  refused  to  give, 
and  defendant  complained  of  that  refusal  as  error.  They  are 
these : 

"  4.  The  mere  evidence  of  an  assignment  of  the  promissory 
note  in  question,  or  of  a  suit  instituted  thereon  by  the  defend- 
ant, or  by  some  third  party,  or  even  the  evidence  of  a  judg- 
ment recovered  on  the  note,  would  not  dispense  with  the 
necessity  of  proof  of  a  demand  for  the  note,  and  a  refusal  on 
the  part  of  the  defendant,  before  the  plaintiff  would  be  enti- 
tled to  damages,  in  an  action  of  trover. 

"  5.  The  jury  are  instructed,  that  it  is  a  correct  principle  of 
law,  that,  where  a  promissory  note  has  been  wrongfully  taken 
from  the  owner  or  wrongfully  withheld  from  the  one  legally 
entitled  to  its  possession,  and  afterward  sold  and  converted 
into  money  by  the  one  who  wrongfully  took  it  or  wrongfully 
withheld  it,  as  the  case  may  be,  the  owner  or  person,  legally 
entitled  to  its  possession,  may  waive  his  right  to  the  action  of 
trover,  and  recover  damages  from  the  wrong  doer  in  an  action 
of  assumpsit,  for  money  had  and  received ;  but  in  such  case 
the  plaintiff  cannot  recover  in  such  form  of  action,  without  it 
shall  be  first  proved  the  note  had  been  actually  converted  into 
money,  by  the  defendant,  before  the  suit  was  commenced  by 
the  plaintiff.  In  this  case,  therefore  (if  the  jury  should  be 
satisfied,  from  the  evidence,  the  note  in  question  legally  be- 
longed to  the  plaintiff),  the  proof  of  the  assignment  of  the 
note,  or  proof  of  judgment  recovered  on  the  note,  or  the  evi- 
dence of  both  facts,  alone,  would  not  be  sufficient  evidence  of 
a  conversion,  to  authorize  the  plaintiff  to  recover  a  verdict, .and 
judgment  against  defendant  in  an  action  of  assumpsit." 

"  10.  The  jury  are  instructed,  that,  when  a  contract  is  made 
by  one  partner  on  behalf  of  himself  and  other  partners,  and  an 
action  is  brought  to  recover  for  a  breach  of  such  contract,  the 
same  evidence  which  would  establish  the  liability  of  one  or 
more  of  his  copartners  would  also  be  sufficient  to  fasten  the 
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liability  for  a  breach  of  such  contract,  on  the  partner  who 
made  the  contract.  And  furthermore,  that,  if  there  should  be 
a  judgment  recovered  against  one  of  the  partners  for  such 
breach  of  contract,  in  an  action  brought  against  one  only  of 
such  partners,  the  recovery  of  such  judgment  may  be  pleaded 
successfully  by  either  one  of  the  other  partners,  as  a  defense,  if 
they  or  either  of  them  should  be  afterward  sued  in  an  action 
for  a  breach  of  such  contract.  And  it  is  for  the  reason  the  law 
is  so,  that  the  testimony  of  one  partner  (if  objected  to)  is  not 
competent  evidence  to  establish  a  judgment,  in  a  separate 
action,  brought  against  one  of  his  copartners,  for  a  breach  of 
contract,  or  other  cause  of  action,  wherein,  if  all  the  partners 
were  sued,  all  would  be  held  liable. 

"  11.  Applying  the  law  as  laid  down  in  the  last  foregoing 
instruction,  the  jury  will  not  be  warranted  in  receiving  or 
giving  any  effect  to  the  testimony  of  the  witness  Calderwood, 
so  far  as  it  may  tend  to  fasten  a  liability  on  the  defendant,  Pol- 
lock, for  a  breach  of  contract  entered  into  by  the  witness,  on 
behalf  of  himself  and  partner  with  McClurken,  the  plaintiff. 
Unless  the  liability  of  Pollock  is  made  out  by  other  evidence, 
the  jury  must  find  for  the  defendant." 

The  jury  found  a  verdict  for  the  plaintiff,  and  defendant 
entered  a  motion  for  a  new  trial,  which  the  court  overruled 
and  rendered  judgment  against  the  defendant  on  the  verdict. 
To  reverse  that  judgment  defendant  prosecutes  this  appeal. 

Mr.  Thomas  G.  Allen,  for  the  appellant. 
Messrs.  O'Melveny  &  Houck,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  action  was  brought  by  appellee  before  the  recorder  of  the 
city  of  Sparta,  against  appellant,  to  recover  a  demand  of  $157.75. 
On  a  trial,  plaintiff  recovered  that  sum  and  costs  against  de- 
fendant. He  thereupon  prosecuted  an  appeal  to  the  Circuit 
Court,  and  a  trial  was  had  before  the  court  and  a  jury,  when 
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the  jury  found  a  verdict  in  favor  of  plaintiff  for  the  sum  of 
$158.85.  A  motion  for  a  new  trial  was  entered  and  overruled 
by  the  court,  and  a  judgment  was  rendered  upon  the  verdict. 
And  defendant  brings  the  case  to  this  court  to  reverse  the 
judgment. 

It  appeared  in  evidence  on  the  trial  in  the  court  below,  that 
Calderwood,  Dickie  and  appellant  were  partners,  or  on  the  eve 
of  entering  into  partnership ;  that  they  were  desirous  of  pur- 
chasing a  certain  woollen  factory  of  one  Swanwick.  Appellee 
proposed  to  aid  them  in  the  purchase  of  the  property,  and  to 
get  Swanwick  to  sell  them  the  property  at  the  same  price  which 
it  had  cost  him  at  an  administrator's  sale,  if  they  would  give 
up  to  him  two  notes  he  had  given,  one  to  Calderwood  and  the 
other  to  appellant,  and  which  they  then  held.  The  proposition 
was  assented  to ;  Swanwick  was  sent  for  by  appellee,  and  he 
came,  the  property  was  sold  and  conveyed  to  them,  at  the  price 
named  in  the  proposition. 

It  also  appears  that  the  notes  were  the  individual  property 
of  the  holders.  Calderwood  destroyed  the  note  held  by  him  ; 
but  appellant  assigned  his.  After  it  was  sold  and  suit  wa3 
brought  on  it,  defendant  brought  this  suit  to  recover  com- 
pensation for  the  damages  which  he  sustained,  by  reason  of  a 
breach  of  the  agreement.  The  assignee  collected  from  appel- 
lee in  error,  on  execution,  the  note  and  interest,  amounting 
with  costs  to  $158.85,  but  the  payment  was  not  made  until 
after  this  suit  was  instituted. 

Calderwood  testified  that  he  burned  the  note  which  he  held, 
in  discharge  of  the  contract,  as  he  understood  it.  It  is,  how- 
ever, urged  that  the  action  is  misconceived,  as  it  should  have 
been  against  all  of  the  members  of  the  firm  and  not  alone 
against  appellant.  The  action  of  Calderwood,  who  had  every 
means  of  knowing  what  the  agreement  was,  shows  that  he 
understood  it  to  be  individual  and  not  joint;  and  carried  it 
out  without  any  question  or  objection  according  to  that  under- 
standing. He  says  he  destroyed  the  note, — not  that  the  firm 
did. 

The  ownership  of  the  notes  was  in  the  individuals,  and  not 
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in  the  firm ;  and  there  is  no  evidence  that  the  proposition  was 
made  or  assented  to  by  them  otherwise  than  as  individuals. 
If  a  firm  then  existed,  it  does  not  appear  from  the  evidence. 
And  there  is  no  evidence,  that  appellee  had  any  reason  to  sup- 
pose that  they  were  acting  as  a  firm,  and  Calderwood's  subse- 
quent acts  show  that  they  were  not,  as  he  destroyed  the  note, 
and  it  does  not  appear  that  the  amount  had  been  charged  to 
the  firm.  Neither  Calderwood  nor  Dickie  says  that  it  was  ever 
regarded  or  treated  as  a  firm  contract.  And  it  appears,  that 
appellant,  upon  being  inquired  of  as  to  what  disposition  lie 
intended  to  make  of  the  note,  replied  that  he  did  not  know 
that  they  would  exact  it.  There  is  no  pretense  that  the  note 
belonged  to  the  firm,  and  why  this  answer,  unless  he  felt  that 
there  was  an  obligation  to  surrender  it,  resting  upon  him? 
Again,  it  was  a  question  for  the  jury,  whether  the  contract  was 
joint  or  several,  and  they  have  found  that  it  was  the  latter, 
and  we  think  the  evidence  warrants  the  finding. 

It  appears,  we  think,  clearly,  from  the  evidence,  that  appellee 
was  an  agent  in  negotiating  the  purchase;  and  a  partner  of 
appellant,  who  must  have  known,  says  that  he  was  not  acting 
for  the  firm.  If  this  was  so,  then  he  must  have  acted  for  the 
parties  as  their  individual  agent.  And  they  would  not  probably 
have  assented  to  his  proposition  if  they  had  not  supposed  it  to 
their  advantage. 

Appellant  had  placed  it  out  of  his  power  to  surrender  up  the 
note,  by  transferring  it  before  this  suit  was  brought,  and  that 
was  a  breach  of  the  contract.  It  was  no  longer  in  his  power 
to  comply  with  his  agreement,  and  hence  a  demand  of  the  note 
was  useless,  and  the  law  never  requires  the  performance  of  a 
useless  act.  The  objection,  therefore,  that  no  demand  was  made 
was  not  well  taken. 

As  to  the  admissibility  of  Calderwood's  evidence,  there  is 
nothing  in  the  record  to  show  that  he  had  any  interest  in  the 
event  of  the  suit.  Had  it  appeared  that  the  contract  was 
made  with  the  firm,  and  it  was  liable  to  be  sued  for  its  breach, 
then  the  objection  would  have  been  well  taken.  But  such 
is  not  the  evidence. 
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This  action  was  instituted  in  a  court  where  written  plead- 
ings are  not  required,  and  it  is  the  well  settled  practice,  that,  in 
such  courts,  the  party  suing  need  not  even  name  his  action,  or 
if  misnamed,  that  will  not  affect  his  rights,  if  upon  hearing  the 
evidence  he  appears  to  be  entitled  to  recover,  and  the  court 
has  jurisdiction  of  the  defendant  and  of  the  subject  matter  of 
the  litigation.  In  this  case  an  action  of  assumpsit  would  lie 
for  the  breach  of  the  agreement;  and  the  defendant  below, 
treating  or  calling  it  an  action  of  trover,  could  not  affect  the 
rights  of  plaintiff  below.  It  then  follows,  that  there  was  no 
error  in  refusing  defendant's  fourth  instruction,  which  could 
only  relate  to  an  action  of  trover ;  and,  if  appellee  could  have 
sued  for  money  had  and  received,  this  might  have  been  treated 
as  such  an  action  ;  and  no  error  is  perceived  in  refusing  the 
fifth  instruction  asked  by  defendant. 

The  fifth  instruction  asked  by  appellant,  no  doubt,  as  an 
abstract  proposition,  states  the  law  correctly.  But  we  fail 
to  perceive  how  it  can  be  applicable  to  the  evidence  in  this 
case.  It  appears  that  suit  was  brought  on  the  note  on  the  31st 
day  of  January,  and  this  suit  was  brought  on  the  18th  of  the 
following  February.  The  breach  of  the  contract  was  then 
complete,  and  authorized  the  bringing  of  this  suit.  And,  the 
breach  of  contract  having  previously  accrued,  it  was  imma- 
terial whether  he  had  paid  the  note  or  not  at  the  time  this  suit 
was  brought.  There  was,  therefore,  no  error  in  refusing  this 
instruction.  As  to  the  tenth  instruction  asked  by  appellant, 
it  will  be  time  to  determine  its  correctness  when  the  appellee 
shall  sue  the  firm  for  this  debt.  There  is  no  evidence  that  such 
a  suit  had  been  brought,  or  recovery  had,  except  in  this  case, 
and  the  instruction  was,  therefore,  inapplicable,  and  was  prop- 
erly refused.  We  have  already  seen  that  Calderwood  was  a 
competent  witness,  and,  if  so,  the  eleventh  instruction  asked  by 
appellant  was  properly  refused. 

It  is,  again,  insisted  that  the  act  incorporating  the  town  of 
Sparta  is  a  private  law,  and  should  have  been  given  in  evidence 
on  the  trial  below.  By  reference  to  the  last  section  of  the  act 
(Private  Laws  1859,  p.  279),  it  will  be  seen  that  the  law  is 
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declared  to  be  a  public  act,  and  it  declares  that  judicial  notice 
thereof  shall  be  taken  in  all  courts  and  places.  We  are  at  a 
loss  to  perceive  how  clearer  or  more  explicit  language,  to  make 
it  a  public  act,  could  have  been  employed.  It  is  true,  it 
also  declares  that  the  act  may  be  read  in  evidence  without 
proof.  Had  this  been  the  only  provision  there  might  have 
been  some  plausibility  in  the  objection.  But  the  requirement 
is  imperative,  that  judicial  notice  shall  be  taken  of  the  act. 
And  this  we  understand  to  be  required  whether  the  act  be  read 
to  the  court  or  not  as  evidence. 

There  was  no  objection  urged  to  the  want  of  jurisdiction  of 
the  officer  trying  the  cause  before  the  appeal  was  taken.  It 
was  conceded,  on  argument,  that  he  was  a  justice  of  the  peace 
with  enlarged  jurisdiction.  We  have,  therefore,  determined 
the  case  without  reference  to  that  question. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Milton  Dickie  et  al 

v. 

James  H.  Carter. 

1.  Wills  —  when  entitled  to  probate.  To  entitle  a  will  to  probate,  four 
things  must  concur,  —  first,  it  must  be  in  writing,  and  signed  by  the  testator 
or  testatrix,  or  in  his  or  her  presence,  by  some  one  under  his  or  her  direction ; 
second,  it  must  be  attested  by  two  or  more  credible  witnesses ;  third,  two  wit- 
nesses must  prove  that  they  saw  the  testator  or  testatrix  sign  the  will  in  their 
presence,  or  that  he  or  she  acknowledged  the  same  to  be  his  or  her  act  and 
deed,  and,  fourth,  they  must  swear  that  they  believed  the  testator  or  testatrix 
to  be  of  sound  mind  and  memory  at  the  time  of  signing  and  acknowledging 
the  same. 

2.  The  statute  of  wills  nowhere  makes  the  publication  of  a  will  necessary, 
nor  does  it  require  any  declaration  by  the  party  executing  it  that  it  is  his  will ; 
so  that  the  subscribing  witness  need  not  know  that  he  has  been  attesting 
the  execution  of  a  will. 
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3.  Sanity  —  evidence  not  admissible.  Testimony  which  had  reference  to 
the  condition  of  the  mind  of  the  testatrix  long  after  she  had  made  a  will,  and 
which  did  not  tend  to  show  such  unsoundness  of  mind  as  would  invalidate 
the  writing  as  her  will,  was  properly  rejected. 

4.  Improper  influences — when  may  vitiate  a  will.  A  person  of  sound 
mind  and  memory  can  dispose  of  his  property  by  will  as  he  may  choose. 
Hence,  there  must  be  no  fraud  or  contrivance  shown  to  induce  a  party  to  make 
a  will  in  a  particular  way  ;  but,  if  all  is  fair,  and  the  result  of  honest  argument 
and  persuasion,  or  of  such  influence  as  one  may  properly  obtain  over  another, 
the  will  must  stand. 

5.  Though  the  devisee  may  have  had  improper  intercouse  with  the  tes- 
tatrix, that  of  itself,  however  immoral  such  a  relation  may  be,  is  not  sufficient 
to  invalidate  a  will  in  favor  of  the  wrong-doer,  if  no  improper  influences  are 
shown  to  have  been  exerted  to  induce  the  will. 

6.  Parol  declarations  cannot  be  received  to  invalidate  a  will.  As  with  deeds, 
so  with  wills,  —  the  parties  making  them  cannot  invalidate  them  by  their 
own  parol  declarations,  made  either  previously  or  subsequently ;  and  evidence 
of  such  declarations  is  properly  excluded  from  the  j  ury,  when  the  validity  of 
the  will  is  on  trial. 

Writ  of  Error  to  the  Circuit  Court  of  Alexander  county ; 
the  Hon.  "William  H.  Green,  Judge,  presiding. 

At  the  September  Term,  1865,  of  the  County  Court  of 
Alexander  county,  James  H.  Carter  produced  an  instrument 
purporting  to  be  the  last  will  and  testament  of  Elizabeth  Bur- 
nett, deceased,  and  asked  that  the  same  be  admitted  to  record 
as  such.  The  heirs  at  law  contested  the  will,  and  the  County 
Court  refused  to  record  it.  From  that  decision  Carter  appealed 
to  the  Circuit  Court  of  Alexander  county.  The  case  was  tried 
at  the  June  Term,  1866,  by  a  jury,  who  found  the  instrument 
in  question  to  be  the  will  of  Elizabeth  Burnett.  A  judgment 
was  rendered  in  accordance  with  the  finding  of  the  jury,  and 
the  heirs  at  law  now  prosecute  this  writ  of  error  to  reverse  that 
judgment.  The  facts  of  the  case,  as  disclosed  in  the  evidence, 
are  fully  stated  in  the  opinion  of  the  court.  The  court  below 
gave  the  jury,  in  behalf  of  the  plaintiff,  the  following  instruc- 
tions : 

"  1.  The  court  instructs  the  jury,  that,  where  the  party  insist- 
ing on  the  probate  of  a  will  has  established  the  sanity  of  'the 
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testator  or  testatrix  by  the  oath  or  affirmation  of  the  subscrib- 
ing or  attesting  witnesses,  and  the  will  was  legally  executed,  a 
prima  facie  case  is  then  made  out,  and  the  party  seeking  to 
contest  the  will  on  the  ground  of  insanity,  fraud,  compulsion, 
or  any  other  cause,  takes  the  burden  of  proof  of  such  facts  set 
up,  and  such  party  must  prove  the  fact  of  insanity,  fraud,  com- 
pulsion, or  other  cause,  by  satisfactory  testimony ;  and  if  the 
question  be  left  equally  balanced  by  the  evidence,  your  verdict 
should  be  in  favor  of  the  validity  of  the  will. 

"  2.  The  court  instructs  the  jury,  that,  if  they  believe,  from 
the  evidence,  that  the  will  in  controversy  is  the  will  of  Elizabeth 
Burnett,  signed  or  acknowledged  by  her  in  the  presence  of  two 
witnesses,  and  that  such  signing  and  acknowledging  was  not 
caused  by  fraud  or  compulsion,  or  other  improper  conduct,  you 
should  find  that  the  will  in  controversy  is  the  will  of  Elizabeth 
Burnett. 

"  3.  The  only  question  in  this  case  is  as  follows :  Is  the  will 
in  controversy  the  will  of  Elizabeth  Burnett  ?  and  your  verdict 
will  be  either  that  it  is,  or  is  not,  the  will. 

"  4.  The  court  instructs  the  jury  as  a  matter  of  law,  that  a 
party  has  the  right  to  make  disposition  of  his  estate  by  will, 
and  so  devise  his  estate  as  to  divest  those  who  otherwise  would 
be  legal  heirs  of  their  interest,  and  the  object  of  a  last  will  and 
testament  is  to  enable  the  testator  or  testatrix  to  devise  his  or 
her  property,  as  he  or  she  may  please. 

"  5.  Illicit  sexual  intercourse  between  a  testatrix  and  her 
devisee,  however  immoral  and  illegal  it  may  be,  does  not  neces- 
sarily render  invalid  the  will  of  such  testatrix,  if  her  will  was 
made  by  her  with  sound  and  disposing  memory  and  free 
agency. 

"  6.  The  court  instructs  the  jury,  that  it  devolves  upon  the 
plaintiff  in  this  case  to  prove  by  two  witnesses  that  Elizabeth 
Burnett  signed  or  acknowledged  the  will  in  question  to  be  her 
act  and  deed,  and  that  she  was  at  the  time  of  sound  mind  and 
memory. 

"7.  The  court  instructs  the  jury,  that,  in  order  to  invalidate 
a' will  on  the  ground  of  fraud,  compulsion  or  other  improper 
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influences,  it  must  be  of  such  a  character  as  to  entirely  destroy 
free  agency  on  the  part  of  the  testator. 

"  8.  The  court  instructs  you,  that,  if  you  believe,  from  the 
evidence  given  by  the  subscribing  witnesses,  that  Elizabeth  Bur- 
nett signed  the  paper  purporting  to  be  her  will,  in  the  presence 
of  the  subscribing  witnesses,  and  acknowledged  it  to  be  her  act 
and  deed  to  the  other,  and  they  subscribed  the  same  as  such 
witnesses  in  her  presence,  and  that  if  she  was  of  sound  mind  and 
memory  at  the  time,  this  is  a  compliance  with  the  law  and  is 
prima  facie  evidence  of  the  due  execution  of  the  will. 

"  9.  It  is  nob  unlawful  for  a  man,  by  honest  intercession  and 
persuasion,  to  procure  a  will  in  favor  of  himself  or  any  other 
person,  neither  is  it  unlawful  to  induce  the  testator  by  fair 
speeches  and  kind  conduct,  for,  though  persuasion  may  be 
employed  to  induce  or  influence  the  disposition  in  a  will,  this 
does  not  amount  to  that  kind  of  compulsion  or  improper  con- 
duct, which  in  a  legal  sense  would  render  invalid  the  will,  but 
to  have  such  effect  it  must  amount  to  a  moral  force  and  coer- 
cion, destroying  free  agency.  It  must  not  be  the  influence  of 
affection  and  attachment ;  it  must  not  be  the  mere  free  desire 
of  gratifying  the  wishes  of  another,  but  the  compulsion  in  this 
case,  which  is  essential  to  render  a  will  invalid,  must  be  of 
such  a  degree  and  character  as  to  prevent  the  exercise  of  that 
discretion  which  is  essential  to  a  disposing  mind. 

"  10.  The  court  instructs  the  jury,  that  it  is  wholly  immaterial 
whether  Fitzgerald  understood  the  nature  or  character  of  the 
instrument  purporting  to  be  the  will  of  Elizabeth  Burnett  at 
the  time  of  attesting  the  same ;  if  you  And  he  did  attest  the 
instrument  in  question,  and  that  she  acknowledged  the  same  to 
be  her  act  and  deed,  the  law  does  not  require  that  the  attesting 
witnesses  of  a  will  should  know  at  the  time  that  the  instrument 
attested  by  them  is  a  will. 

"  11.  The  court  instructs  you,  that  it  is  not  necessary  that  sub- 
scribing witnesses  to  a  will  should  know  the  contents  of  the 
instrument,  but  that,  if  the  testatrix  acknowledged  the  will  to 
be  her  act  and  deed,  it  is  a  sufficient  acknowledgment,  and,  if 


380  Dickie  et  al.  v.  Cakter.  [Nov.  T., 

Statement  of  the  case. 

the  other  requisites  of  the  statute  have  been  complied  with,  it 
is  a  good  execution  of  the  will. 

"  12.  Although  the  fact  that  the  testator  makes  a  will  in  favor 
of  one  not  a  relative  may  be  suspicious,  nevertheless,  a  will  is 
not  thereby  rendered  invalid,  and,  if  the  testator  was  sane,  the 
will  can  only  be  evidenced  invalid  in  this  case  by  proof  of  fraud, 
compulsion  or  other  improper  conduct." 


The  court  then  gave  the  following  instructions  at  the  instance 
of  the  defendant: 

"  1.  If  the  jury  believe,  from  the  evidence,  that  Carter,  the 
plaintiff,  before  the  time  it  is  claimed  the  will  was  executed, 
had  illicit  intercourse  with  Elizabeth  Burnett,  this  fact,  if 
proven  by  positive  or  circumstantial  evidence,  may  be  consid- 
ered by  the  jury  in  determining  the  question  whether  the  will 
was  the  result  of  fraud  or  compulsion  practiced  upon  deceased 
by  the  plaintiff. 

"  2.  If  the  jury  believe,  from  the  evidence,  that  Elizabeth  Bur- 
nett, at  the  time  it  is  claimed  the  will  was  made  by  her,  was 
laboring  under  such  a  delusion  as  to  prevent  her  from  appreci- 
ating or  understanding  the  scope  and  consequences  of  her  acts, 
the  verdict  should  be  that  it  was  not  the  will  of  Elizabeth 
Burnett. 

"  3.  The  court  instructs  the  jury,  that  a  bare  acknowledgment 
by  Elizabeth  Burnett,  that  her  name  to  what  is  claimed  to  be 
her  last  will  was  her  signature,  is  not  a  sufficient  compliance 
with  the  statute  which  requires  an  acknowledgment  on  her  part 
that  it  was  her  act  and  deed."  To  which  the  court  added : 
"  Unless  you  believe  that  by  acknowledging  she  had  signed  the 
will  in  question,  she  meant  the  will  was  her  act  and  deed 

"  4.  To  witness  a  will  means  something  more  than  signing, 
and,  if  one  of  the  persons  called  upon  to  witness  the  paper  in 
question  did  not  see  it  signed  by  Elizabeth  Burnett,  nor  hear 
her  acknowledge  it  to  be  her  act  and  deed,  and  these  necessary 
facts  have  not  been  proven,  the  verdict  should  be  that  the  will 
in  question  is  not  the  will  of  Elizabeth  Burnett. 
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"  5.  The  court  instructs  the  jury,  that,  if  jou  believe,  from  all 
the  evidence  and  circumstances  proved  in  the  case,  that  Eliza- 
beth Burnett  was,  by  any  fraud  or  compulsion,  or  improper 
conduct  over  her,  induced  or  influenced  to  make  the  paper 
claimed  to  be  her  will  by  James  H.  Carter,  you  should  find 
that  the  will  in  question  is  not  her  will. 

"  6.  If  the  jury  believe,  from  the  evidence,  that  Elizabeth 
Burnett,  at  the  time  it  is  claimed  the  will  was  made,  was  not 
of  sufficiently  sound  mind  and  memory  to  make  a  will,  the 
jury  will  find  that  the  will  in  question  is  not  the  will  of 
Elizabeth  Burnett." 


To  which  instructions,  as  modified  by  the  court,  and  given 
for  defendant,  the  defendant  excepted  ;  and  to  the  giving  of 
the  instructions  for  the  plaintiff,  the  defendant  also  excepted. 

Messrs.  Allen  &  Webb,  and  O'Melveny  &  Houck,  for  the 
plaintiffs  in  error. 

1.  Two  witnesses  must  attest  a  will,  both  knowing  at  the 
time  that  the  instrument  is  a  will.  Swift  v.  Wiley,  1  B.  Mon. 
117;  Gerrish  v.  JVason,  22  Maine,  438 ;  Sweet  v.  Boardman,  1 
Mass.  258  ;  White  v.  The  British  Museum,  3  M.  &  Pay.  689 ; 
Ellis  v.  Smith,  1  Yes.  Jr.  11  ;  Deu  v.  Milton,  7  Halst.  70; 
Cilley  v.  Gilley,  34  Maine,  162 ;  Brinkerhoff  v.  Runsen,  8 
Paige,  488  ;  Brown  v.  De  Selding,  4  Sandf.  S.  C.  10  ;  Whitbeek 
v.  Patterson,  10  Barb.  908 ;  Nipper  v.  Groesbeck,  22  id.  670 ; 
Jay  v.  Kennedy,  1  Watts  &  Serg.  326. 

2.  Before  a  will  can  be  admitted  to  probate,  the  party  claim 
ing  under  it  must  establish  sanity  by  the  oath  of  two  witnesses, 
and  the  burden  of  proof  is  upon  him.  Jarman  on  Wills,  75,  and 
cases  there  cited ;  Biggs  et  al.  v.   Wilton,  13  111.  19  ;    Walker  v. 

Walker,  2  Scam.  294. 

3.  Where  the  testimony  shows  that  the  mind  of  the  alleged 
testatrix  was  impaired,  and  that,  in  her  actions,  she  was  con- 
trolled by  another  person,  the  court  will  not  say  she  was  a 
competent  person  to  make  a  will.  Redf.  on  Wills,  72 ;  Marsh 
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v.  Tyrrell,  2  Hagg.  122 ;  Dew  v.  Clark,  3  Add.  207 ;  Jarmaii 
on  Wills,  60 ;  5  Kuss.  Ch.  Pr.  163 ;  Potts  v.  Boose,  6  Serg. 
324 ;  Townshend  v.  Townshend,  7  Gill.  10 ;  Mountrin  v.  Ben- 
nett, 1  Cox,  356 ;  McTaggart  v.  Thompson,  2  Har.  149. 

4.  A  will  made  at  the  instance  of  a  party,  and  in  his  favor, 
must  be  established  by  the  strictest  proof.  Jarman  on  Wills, 
42 ;  Garrish  v.  Nason,  22  Maine,  538  ;  Harrison  v.  Rown,  3 
Wash.  C.  C.  588 ;  Shelford  on  Lunacy,  319 ;  Miller  v.  Miller, 
3  Serg.  &  Rawle,  267 ;  Small  v.  Small,  4  Greenl.  220 ;  Lowe  v. 
Williamson,  Green's  Ch.  82. 

5.  A  will  contrary  to  natural  duty  and  affection,  and  as  a 
recompense  for  a  lewd  passion,  is  invalid  or  against  the  regular 
succession.  Redf.  on  Wills,  121 ;  Dean  and  wife  v.  Negley  et 
al.,  5  Wright ;  1  Williams  on  Exec.  33 ;  Montfiore  v.  Mont- 
fiore, 2  Addams,  361,  462;   Goble  v.  Grant,  2  Greenl.  Ch.  629. 

6.  The  first  instruction  was  erroneous,  because  it  was  only 
an  abstract  proposition  of  law.  Bethune  v.  McGreary,  8  Serg. 
114 ;  Borard  v.  Christy,  2  Harris,  267.  Because  it  assumed 
the  sanity  of  the  testatrix.  Fay  v.  Brimstead,  10  Barb.  321. 
Because  it  asserts,  that,  if  the  evidence  is  equally  balanced,  the 
jury  must  find  the  paper  a  will.  Biggs  et  al.  v.  Wilton,  13  111. 
17;  Hay  don  v.  Hay  don,  6  J.  J.  Marsh,  48 ;  Roger  v.  Thomas, 
1  B.  Mon.  390.  And  because  it  virtually  assumes  the  paper  to 
be  a  will.  Frasure  v.  Zimmerly,  25  111.  202. 

7.  Any  fraud,  any  compulsion,  any  undue  influence,  however 
limited,  would  invalidate  a  will.  Floyd  v.  Floyd,  3  Strobb.  44 ; 

Woodward  v.  James,  id.  552 ;  Davis  v.  Calvert,  5  Gill.  & 
J.  269 ;  Taylor  v.  Wilburn,  20  Mo.  306.  Proof  of  immoral 
sexual  intercourse  is  a  strong  circumstance  to  prove  that  other 
than  fair  and  virtuous  persuasion  was  used  to  obtain  it.  Den- 
ton v.  Franklin,  9  B.  Mon.  28. 

Messrs.  Mulkey,  Wall  &  Wheeler,  for  the  defendant  in 
error. 

1.  The  proof  of  execution  in  this  case  meets  every  require- 
ment of  the  law.  Chaffee  v.  Bap.  Miss.  Conv.,  10  Paige  CL 
85 ;   Green  v.  Grain,  12  Gratt.  252. 


1866.]  Dickie  et  al.  v.  Carter.  383 

Brief  for  the  Defendant  in  error. 

2.  A  prima  facie  case  of  sanity  being  here  established  by 
the  testimony  of  the  subscribing  witnesses,  the  burden  of  proof 
of  insanity  is  on  those  contesting  the  will.  Brooks  v.  Barrett^ 
7  Pick.  94 ;  Sloan  v.  Maxwell,  2  Green  Ch.  580 ;  Chandler  v. 
Ferris,  1  Harr.  454,  461. 

3.  Again,  the  contestants  in  this  case,  by  alleging  insanity, 
took  the  burden  of  proof.  Jackson  v.  King,  4  Cowen,  207; 
Blaney  v.  Sargent,  1  Mass.  336 ;  Buckminster  v.  Perry,  4 
Mass.  593 ;  Hubbard  v.  Hubbard,  6  id.  397. 

4.  A  will  procured  by  fair  argument  and  persuasion  will 
not  be  set  aside ;  the  influence  to  vitiate  a  will  must  amount 
to  force  and  coercion,  destroying  free  agency.  Williams  v. 
Gonde,  1  Hag.  581 ;  Bird  v.  Bird,  2  id.  142 ;  Constable  v. 
Tafner,  4  id.  485 ;  Floyd  v.  Floyd,  3  Strob.  44 ;  Potts  v. 
House,  6  Geo.  324 ;  Lever ett  v.  Carlisle,  19  Ala.  80 ;  Gardner 
v.  Gardner,  22  Wend.  526;  Brown  v.  Mollison,  3  Wh.  129; 
Miller  v.  Miller,  3  Serg.  &  Rawle,  267 ;  Small  v.  Small,  4 
Greenl.  220 ;  Trumbull  v.  Gibbons,  2  Zab.  (N.  J.)  117 ;  Lowe  v. 
Williamson,  1  Green's  Ch.  82 ;  Farr  v.  Thompson,  Cheves,  37. 

5. ,  Wills  cannot  be  defeated,  or  even  impeached,  by  the  parol 
declarations  of  the  testator.  Jackson  v.  Kniffer,  2  Johns.  31 ; 
Stevens  v.  Vandere,  3  Wash.  C.  0.  465 ;  Provis  v.  Rowe,  13 
Eng.  Com.  L.  490 ;  Comstock  v.  Hadlyme,  8  Conn.  263. 

6.  The  first  instruction  is  given  in  the  language  of  the 
authorities.  Brooks  et  al.  v.  Barret  et  al.  7  Pick.  94 ;  2  Greenl. 
on  Evid.  §  688 ;  2  Jarman  on  Wills  (Perkins'  ed.)  ch.  3. 

7.  The  verdict  of  a  jury  will  not  be  set  aside,  merely  because 
the  evidence  might  incline  the  mind  of  the  court  to  a  different 
result.  Dawson  v.  Bobbins,  5  Gilm.  72 ;  Evans  v.  Fisher,  id. 
569  ;  Sullivan  v.  Dollins,  13  111.  85  ;  Allen  v.  Smith  et  al.,  3 
Scam.  97 ;  Johnson  v.  Moulton,  1  id.  532 ;  Lowry  v.  Orr  et  al.f 
1  Gilm.  70,  84 ;  Schwab  v.  Gingrich,  13  111.  697 ;  Blanchard  et 
ah  v.  Morris,  15  id.  35  ;  Wallace  v.  Wren,  32  id.  146  ;  White 
v.  Clayes,  id.  325 ;  Henry  v.  Eddy,  34  id.  508 ;  Chicago  &  R. 
I.  R.  R.  v.  Hutchins,  id.  108  ;  Leigh  v.  Hodges,  3  Scam.  18 ; 
Smith  v.  Shultz,  1  id.  491;  Gillett  v.  Sweat,  1  Gilm.  475; 
McConnell  v.  Kihbe,  33  111.  175. 
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Mr.  Justice  Bbeese  delivered  the  opinion  of  the  Court : 

This  cause  originated  before  the  court  of  probate  of  Alex- 
ander county,  in  which  Carter,  the  defendant  in  error,  pro- 
duced an  instrument  in  writing,  which  he  claimed  to  be  the 
last  will  and  testament  of  Elizabeth  Burnett,  deceased,  and 
moved  the  court  that  it  might  be  recorded  as  such. 

The  probate  court  heard  the  testimony  of  the  subscribing  and 
other  witnesses,  and  decided  that  the  instrument  was  not  suffi- 
ciently attested,  and  that  the  testatrix  was  not  of  sound  mind 
and  disposing  memory  and  competent  to  make  a  will. 

From  this  decision  Carter  appealed  to  the  Circuit  Court,  and 
the  cause  was  tried  there  by  a  jury,  who  found  a  verdict  estab- 
lishing the  instrument  as  the  will  of  Elizabeth  Burnett.  A 
motion  was  made  for  a  new  trial  which  was  denied,  and  a  bill 
of  exceptions  signed,  and  the  cause  brought  here  by  writ  of 
error. 

The  following  errors  are  assigned,  upon  which  we  will  pass : 

"The  court  erred  in  giving  improper  instructions  for  the 
plaintiff;  in  modifying  the  instructions  of  the  defendant;  in 
excluding  the  evidence  of  Dr.  Taggart  from  the  jury ;  in 
admitting  improper  evidence  for  the  plaintiff;  in  rejecting 
proper  evidence  for  the  defendant ;  in  overruling  defendant's 
motion  for  new  trial ;  in  rendering  the  judgment  in  manner 
and  form  as  rendered." 

It  is  insisted  by  the  plaintiffs  in  error,  who,  it  appears,  are 
the  nearest  blood  relatives  of  the  deceased,  that  the  paper 
offered  for  probate  is  not  the  will  of  Elizabeth  Burnett,  for 
the  reason  that  the  requirements  of  the  statute  have  not  been 
complied  with,  so  as  to  entitle  the  instrument  to  be  proved  as 
such  will ;  and  further,  that  there  is  no  proof  that  the  testatrix 
was  of  sound  mind  and  memory  at  the  time  of  executing  the 
same. 

It  is  also  objected  that  the  will  is  void,  as  having  been  made 
at  the  instance  of  the  defendant  in  error,  the  principal  devisee 
under  the  will,  and  that  the  instructions  given  by  the  court,  on 
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behalf  of  the  defendant  in  error,  were  erroneous,  and  those 
asked  on  behalf  of  plaintiffs  in  error  were  improperly  refused. 

Upon  the  first  point  made,  that  the  will  is  not  executed  in 
conformity  with  the  statute,  it  is  only  necessary  to  consider 
what  the  statute  requires,  and  then  the  facts  attending  the 
execution  of  this  will. 

It  is  conceded  by  plaintiffs  in  error,  and  such  is  the  statute, 
that  to  entitle  a  will  to  probate  four  things  must  concur — it 
must  be  in  writing,  and  signed  by  the  testator  or  testatrix,  or 
in  his  or  her  presence  by  some  one  under  his  or  her  direction ; 
it  must  be  attested  by  two  or  more  credible  witnesses;  two 
witnesses  must  prove  that  they  saw  the  testator  or  testatrix 
sign  the  will  in  their  presence,  or  that  he  or  she  acknowledged 
the  same  to  be  his  or  her  act  and  deed  ;  they  must  swear  that 
they  helieved  the  testator  or  testatrix  to  be  of  sound  mind  and 
memory  at  the  time  of  signing  and  acknowledging  the  same. 

What  are  the  facts  on  this  point?  The  witness  who  wrote 
the  will,  George  S.  Pidgeon,  testified,  that  he  was  requested  to 
draw  up  the  paper  as  the  will  of  Elizabeth  Burnett,  and  saw 
her  sign  it  on  the  5th  day  of  May,  1845,  at  the  office  of 
Esquire  Bross,  and,  from  all  he  saw  and  heard  at  the  time,  he 
took  her  to  be  of  sound  mind,  but  knows  nothing  of  her  gen- 
eral condition  of  mind  —  believes  she  was  of  sound  mind  and 
memory ;  he  was  one  of  the  subscribing  witnesses  to  the  will ; 
testatrix  was  not  robust  and  did  not  seem  in  very  good  health ; 
saw  her  only  about  half  an  hour  when  making  the  will ;  Mr. 
Bross,  Mr.  Fitzgerald,  the  defendant  in  error,  and  perhaps 
others  were  present  in  the  police  office  at  the  time  she  signed 
the  will ;  formed  his  opinion  of  her  sanity  from  her  conversa- 
tion, and  seeing  nothing  to  the  contrary. 

Fitzgerald,  the  other  subscribing  witness,  testified,  that  he 
signed  the  paper  purporting  to  be  the  will  of  Elizabeth  Burnett, 
but  did  not  see  her  sign  it ;  saw  a  lady  in  the  room,  and  Mr. 
Pidgeon  asked  him  to  witness  the  paper,  whereupon  he  asked 
the  lady  "  is  this  your  signature?"  and  she  answered  "yes," 
and  then  he  signed  it  as  a  witness.  She  acknowledged  the  signa- 
ture to  the  instrument  in  his  presence,  when  he  attested  it,  and 
25— 42d  III. 
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she  was  in  the  room  with  him.  He  further  testified,  he  saw 
nothing  different  in  her  from  other  persons,  and  supposed  her 
to  be  of  sound  mind.  She  looked  like  a  delicate  woman ;  did 
not  hear  her  converse  with  any  one ;  she  was  in  the  same  room 
sitting  in  a  chair ;  his  impression  is  there  were  two  women  in 
the  room ;  whether  the  woman  he  addressed  was  Mrs.  Burnett 
or  not,  he  did  not  know;  never  saw  the  woman  before  or  since; 
did  not  know  at  the  time  that  he  was  witnessing  a  will,  sup- 
posed it  was  a  common  agreement  or  contract ;  the  will  was 
not  read  over  as  he  recollects,  and  cannot  state  whether  she 
was  of  sound  mind  or  not. 

F.  Bross,  Esq.,  testified,  without  objection,  that  Carter,  the 
plaintiff,  and  Mrs.  Burnett  came  to  his  office  and  wished  birr 
to  draw  a  will ;  he  was  busy  and  recommended  them  to  Mr. 
Pidgeon  ;  it  was  on  the  5th  of  May,  1865  ;  Mr.  Pidgeon  drew 
the  will ;  it  was  read  over  to  Mrs.  Burnett ;  Fitzgerald  and 
witness,  and  perhaps  others  were  in  the  room ;  that  plaintiff, 
Carter,  Mrs.  Burnett  and  witness  were  near  Mr.  Pidgeon  when 
the  will  was  read,  and  Fitzgerald  off  about  eight  feet ;  saw 
Fitzgerald  sign  the  instrument  at  the  time  ;  does  not  remember 
whether  Carter  or  Mrs.  Burnett  applied  to  him  to  write  the 
will ;  both  came  together  and  he  was  with  her  all  the  time. 

Mr.  Pidgeon  was  then  recalled  by  the  defendants,  the  plaint- 
iffs in  error,  and  testified  that  he  could  not  say  whether  Carter 
or  Mrs.  Burnett  spoke  to  him  to  draw  the  will ;  both  were 
there ;  thinks  Carter  paid  him  for  writing  it ;  does  not  recollect 
to  whom  he  delivered  the  will,  but  thinks  it  was  delivered  to 
the  woman. 

This  is  all  the  evidence  as  to  the  execution  of  the  will,  and 
we  are  at  a  loss  to  perceive  wherein  it  is  variant  from  the 
requirements  of  the  statute. 

A  point  is  made  by  counsel  for  plaintiffs  in  error,  that  Mrs. 
Burnett  did  not  declare  the  instrument  to  be  her  will,  nor  did 
Fitzgerald  know  he  was  attesting  the  execution  of  a  will.  It 
will  be  observed,  our  statute  of  wills  nowhere  makes  the  pub- 
lishing of  a  will  necessary,  or  any  declaration  of  the  party 
executing  it  that  it  is  his  will.     It  requires  only  that  wills  shall 
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be  reduced  to  writing  and  signed  by  the  testator,  or  by  some 
person  in  his  presence  and  by  his  direction,  and  attested  in  the 
presence  of  the  testator  by  two  or  more  credible  witnesses,  two 
of  whom  declaring  on  oath  or  affirmation  before  the  court  of 
probate  for  the  proper  county,  that  they  were  present  and  saw 
the  testator  sign  said  will,  testament  or  codicil  in  their  presence, 
or  acknowledged  the  same  to  be  his  act  or  deed.  Scates 
Oomp.  1180. 

It  is  manifest,  therefore,  no  publication  by  the  testator,  that 
•the  instrument  is  his  will,  is  necessary.  Although  Fitzgerald 
did  not  know  Mrs.  Burnett,  or  actually  see  her  sign  her  name, 
her  identity  with  that  of  the  person  whose  will  he  attested  is 
clearly  shown  by  his  own  testimony  and  that  of  Mr.  Pidgeon 
and  Esq.  Bross,  and  she  acknowledged  it  as  her  signature, 
which  signature  made  the  instrument  her  act  and  deed. 

The  first  point  is  fully  established  for  the  defendant  in  error, 
that  the  instrument  was  the  act  and  deed  of  Mrs.  Burnett, 
made  in  strict  compliance  with  the  statute. 

As  to  the  question  of  sanity,  or  rather,  of  sound  mind  and 
memory  at  the  time  of  its  execution,  we  think  the  proof  makes 
out  a  strong  prima  facie  case  at  least. 

We  look  in  vain  into  the  record  for  proof  of  the  contrary. 
There  is  not  a  particle  of  evidence  the  testatrix  was  not  of 
sound  and  disposing  mind  and  memory. 

The  witnesses,  physicians  and  others,  examined  on  this  point, 
testified  to  nothing  from  which  the  inference  of  want  of  sound- 
ness of  mind  could  be  properly  drawn.  As  to  the  testimony  of 
doctor  Taggart,  which  the  court  rejected,  it  had  reference  to 
the  condition  of  mind  of  the  testatrix  long  after  she  had  made 
the  will,  and  it  did  not  tend  to  show  such  unsoundness  of  mind 
as  would  invalidate  the  writing  as  her  will.  The  most  that 
can  be  inferred  from  all  the  testimony  is,  that  the  testatrix  was 
a  weakly  woman  afflicted  with  a  distressing  disease  which  had 
become  chronic.  There  is  nothing  in  the  evidence  to  show, 
that  her  physical  condition  affected,  in  any  perceptible  degree, 
her  mental  faculties. 

Upon  the  point,  that  the  will  was  made  at  the  instance  of 
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the  defendant  in  error,  who  was  made  the  principal  devisee 
under  it,  we  have  searched  the  record  for  proof  of  it,  and  can 
find  none ;  and,  if  it  was  so  made,  the  will  would  be  no  less 
entitled  to  record  in  the  absence  of  all  proof  of  fraud,  compul- 
sion or  improper  conduct  or  of  improper  means  used  by  him  to 
induce  the  testatrix  to  act  at  his  instance  and  according  to  his 
wishes.  There  must  be  no  fraud  or  contrivance  shown  to 
induce  a  party  to  make  a  will  in  a  particular  way.  If  all  is 
fair,  and  the  result  of  honest  argument  and  persuasion  or  of  such 
influence  as  one  may  properly  o,btain  over  another,  the  will 
must  stand,  on  the  principle,  that  a  person  can  dispose  of  his 
property  by  will  as  he  may  choose,  if  he  be  of  sound  mind  and 
memory.  The  books  are  full  of  cases  of  this  description,  and 
not  one  can  be  found,  we  think,  of  a  contrary  bearing.  Floyd 
v.  Floyd,  3  Strobhart,  44 ;  Potts  v.  House,  6  Geo.  324 ;  Miller 
v.  Miller,  3  Serg.  &  Rawle,  267 ;  Sevewith  v.  Carlisle,  19  Ala. 
80 ;  Gardner  v.  Gardner,  22  Wend.  516  ;  Trumbull  v.  Gib- 
bons, 3  Zab.  117. 

Though  the  defendant  in  error  may  have  had  improper 
intercourse  with  the  testatrix,  that  of  itself,  however  immoral 
such  a  relation  may  be,  is  not  sufficient  to  invalidate  a  will 
made  in  favor  of  the  wrong-doer,  if  no  improper  influences  are, 
shown  to  have  been  exerted  to  induce  the  will.  Fare  v. 
Thompson,  Cheves  (S.  C.)  37. 

We  have  examined  the  instructions,  and  find  nothing  in 
those  given  for  the  defendant  in  error  so  objectionable  as  to 
justify  a  reversal  of  the  judgment.  Some  of  them  may  be 
liable  to  verbal  criticism,  and  the  seventh  puts  the  proposition 
too  strong  perhaps  by  the  use  of  the  word  "entirely,"  yet  the 
jury  could  not,  with  the  evidence  before  them,  have  been  mis- 
led, no  part  of  it  showing  any  illegal  interference,  improper 
conduct,  or  undue  influence  by  the  defendant  in  error  operating 
on  the  testatrix,  or  by  any  other  person  in  this  behalf.  The 
instructions  on  the  part  of  plaintiffs  in  error  were  properly 
modified. 

Upon  another  point  raised  by  plaintiffs  in  error,  that  the 
court  excluded  declarations  of  the  testatrix  made   after  the 
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execution  of  the  will,  this  was  proper,  for,  as  with  deeds,  so  with 
wills,  —  the  parties  making  them  cannot  invalidate  them  by 
their  own  parol  declarations  made  previously  or  subsequently. 
Jackson  ex  dem.  v.  Kniffer,  2  Johns.  31 ;  Stevens  v.  Vanclear, 
3  Wash.  C.  C.  465  ;  Provis  v.  Howe,  13  Sug.  C.  L.  490  ;  Corn- 
stock  v.  Uadlyne,  8  Cowen,  263,  cited  by  defendant  in  error 
and  to  which  others  might  be  added.  There  being  no  error  in 
the  record,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Nicholas  Hunsaker 

v. 
Alexander  County. 

County  Treasurers  —  their  compensation.  Upon  all  assessments  and 
collections  by  a  county  for  the  purpose  of  discharging  any  of  its  liabilities,  the 
treasurers  of  those  counties  named  in  the  act  of  16th  of  Feb.,  1865,  are  entitled 
to  three  per  cent  on  the  first  $5,000,  and  one  per  cent  on  all  over  that  amount. 

Agreed  Case  from  the  Circuit  Court  of  Alexander  county ; 
the  Hon.  William  H.  Green,  Judge,  presiding. 

The  agreed  state  of  facts  upon  which  this  case  was  submitted, 
appear  in  the  opinion. 

Messrs.  Mulkey,  Wall  &  Wheeler,  and  Messrs.  O'Mel- 
veny  &  Houck,  for  the  plain  tiff  in  error. 

Messrs.  Olney  &  Lansden,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  case  comes  before  us  on  the  following  agreed  state  of 
facts. 

"It  is  hereby  agreed  to  submit  the  case  above  entitled,  to 
the  Circuit  Court  of  said  county  for  decision  upon  the  following 
agreed  state  of  facts,  with  the  privilege  to  either  party  to  take 
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the  case  to  the  Supreme  Court  on  the  same  facts.  It  is  ad- 
mitted that  the  plaintiff  is  treasurer  of  said  Alexander  county ; 
that  the  County  Court  of  said  county,  on  the  9th  day  of  Septem- 
ber, 1865,  levied  a  tax  of  four-tenths  per  cent  upon  all  property 
in  said  county,  real  and  personal,  to  defray  the  current  expenses 
of  said  county;  also  five-tenths  of  one  per  cent  to  redeem  out- 
standing orders ;  also  two-tenths  of  one  per  cent  for  the  sup 
port  of  paupers;  also  four- tenths  of  one  per  cent  for  the  pay- 
ment of  interest  upon  certain  bonds  issued  by  said  county  by 
virtue  of  an  act  to  enable  the  county  of  Alexander  to  build  a 
court  house  and  jail,  approved  February  12,  1866. 

It  is  also  admitted  and  agreed,  that  all  moneys,  county 
orders  and  jury  certificates,  collected  by  virtue  of  any  and  all 
of  the  levies  aforesaid,  are  received  and  disbursed  by  the  plaint- 
iff, as  county  treasurer  of  said  county. 

It  is  therefore  submitted  whether,  or  not,  the  provisions  of 
section  4,  of  an  act  in  relation  to  the  fees  of  certain  officers  in 
certain  counties  therein  named,  approved  February  16,  1865, 
are  applicable  to  this  case,  and  whether  the  said  plaintiff  is 
entitled  to  the  benefit  of  its  provisions,  and  to  receive  the 
additional  compensation  therein  provided  for,  for  receiving 
and  disbursing  the  moneys,  etc.,  collected  by  virtue  of  the 
levies  aforesaid,  and  if  not  to  all  of  said  levies,  to  which  of 
them." 

The  fourth  section  of  the  act  of  1865,  above  referred  to,  pro- 
vides that  the  county  treasurers  of  certain  counties  therein 
named  shall  be  allowed  three  per  cent  on  the  first  five  thou- 
sand dollars  of  county  revenue  assessed  for  county  purposes,  and 
one  per  centum  on  all  over  five  thousand  dollars,  in  addition  to 
the  compensation  now  allowed  by  law.  The  only  question  in 
the  present  case  is,  whether  the  various  taxes  above  referred  to 
are  to  be  considered  county  revenue.  We  are  of  opinion  they 
are  to  be  so  regarded,  and  that  the  treasurer  is  entitled  to  his 
jper  centum  upon  them  as  such  revenue.  They  are  taxes  levied 
and  collected  by  the  county  for  the  purpose  of  discharging 
county  liabilities.     They  are  as  much  to  be  considered  county 
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revenue  as  that  portion  of  the  taxes  levied  to  defray  current 
expenses.  The  judgment  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


MONTREVILLE    FlTTS  et  ah 

V. 

Nancy  Davis  et  al 

1.  Mortgage  —  lien — notice.  Where  a  party  sells  real  estate,  and  takes  a 
mortgage  on  the  premises  to  secure  the  purchase  money,  and  it  is  recorded,  it 
becomes  a  lien  and  notice  of  the  fact ;  and  a  third  person  recovering  a  judg- 
ment against  the  mortgagor,  in  the  Circuit  Court,  acquires  a  lien  on  the 
premises,  subject  to  the  mortgage,  which  is  entitled  to  priority  in  satisfaction. 

2.  Same  —  reconveyance  by  mortgagor.  Where  a  mortgagor,  under  such 
circumstances,  reconveys  the  premises  to  the  mortgagee  and  thus  cancels  the 
mortgage  debt,  the  lien  of  the  judgment  creditor  is  not  thereby  destroyed,  but 
he  may,  after  selling  under  his  j  udgment,  and  acquiring  title  to  the  equity  of 
redemption,  redeem  the  premises  by  paying  the  mortgage  debt  and  interest. 
And  when  the  judgment  debtor  has  died,  his  administrator  occupies  the  same 
relation  to  the  premises. 

3.  Same  —  equity  of  redemption.  A  mortgagee  by  receiving  a  conveyance 
of  the  premises  from  the  mortgagor  does  not  thereby  lose  his  lien,  nor  is  it 
postponed  to  a  junior  incumbrance  by  judgment.  If  the  judgment  creditor  or 
his  representatives,  by  a  sale  under  the  judgment,  acquires  the  equity  of 
redemption,  it  remains  subject  to  the  payment  of  the  mortgage  debt. 

4.  Judgment  —  lien  —  execution.  Where  a  plaintiff  recovers  a  judgment 
and  dies,  and  no  execution  is  issued  for  more  than  a  year,  the  lien  is  lost  as 
against  a  mortgagee  or  other  person  purchasing  the  equity  of  redemption. 
The  lien  of  a  judgment  is  not  lost  by  the  death  of  a  plaintiff,  but,  to  continue  it 
beyond  a  year  from  the  last  day  of  the  term  at  which  it  was  rendered,  the 
administrator  should  file  a  copy  of  his  letters  in  the  clerk's  office,  and  sue 
out  execution,  as  authorized  by  the  statute.  A  sale  on  an  execution,  first  sued 
out  after  the  expiration  of  the  year,  confers  no  title  as  against  the  mort- 
gagee. 

5.  Sheriff's  deed  —  cloud  on  title.  Such  a  sheriff's  deed,  although 
incompetent  to  convey  title,  is  such  a  cloud  upon  the  title  of  the  owner,  as  will 
warrant  a  court  of  equity  in  entertaining  a  bill  for  its  removal. 

Writ  of  Error  to  the  Circuit  Court  of  the  county  of  Wil- 
liamson ;  the  Hon.  William  J.  Allen,  Judge,  presiding. 
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The  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

Messrs.  Tanner  &  Casey,  for  the  plaintiff  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  a  suit  in  chancery,  brought  by  Montreville  Fitts 
and  Wiley  Marvell,  in  the  Williamson  Circuit  Court,  against 
Nancy  Davis,  administratrix,  and  Thomas  D.  Davis,  admin- 
istrator, of  the  estate  of  John  F.  Davis,  deceased,  and  John  B. 
Tanner,  for  a  strict  foreclosure  of  a  mortgage,  or  for  an  account 
and  a  sale  of  the  mortgaged  premises,  to  satisfy  a  debt ;  also 
to  vacate  and  set  aside  a  sale  of  the  premises  made  by  the 
sheriff  of  Williamson  county,  in  favor  of  defendants,  on  an 
execution  sued  out  by  them,  on  a  judgment  in  favor  of  their 
intestate. 

The  bill  alleges,  that,  on  the  2d  day  of  April,  1855,  com* 
plainants  conveyed  to  Tanner  the  fee  in  eighty  acres  of  land 
on  which  there  was  a  steam  grist-  and  saw-mill,  for  the  sum  of 
$1,800.90,  and  took  the  promissory  note  of  Tanner,  payable 
one  year  after  date,  for  the  purchase  money ;  and,  to  secure 
the  payment  of  the  same,  Tanner  executed  a  mortgage  to  them 
on  the  premises,  which  was  duly  recorded  on  the  6th  day  of 
April,  1855.  That,  on  the  24th  day  of  that  month,  John  F. 
Davis,  since  deceased,  recovered  a  judgment  in  the  Circuit 
Court  against  Tanner  for  the  sum  of  $193.22.  That  Davis 
subsequently  died  intestate,  and  letters  of  administration  were 
granted,  on  the  14th  day  of  August,  1855,  to  Nancy  and 
Thomas  D.  Davis  ;  and,  on  the  17th  day  of  January,  1857, 
they  caused  an  execution  to  issue  on  the  judgment,  which  was 
levied  upon  the  premises  in  controversy,  which  were  sold  there- 
under, and  they  became  the  purchasers. 

The  bill  charges  that  the  Davises  are  fraudulently  setting  up 
a  claim  of  title  to  the  premises  by  virtue  of  that  sale ;  that, 
after  the  mortgage  was  executed  and  before  the  purchase  money 
became  due,  on  the  15th  day  of  June,  1855,  complainants,  at 
the  request  of  Tanner,  surrendered  to  him  the  note,  and  he 
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reconvened  to  them  the  premises  in  fee,  which  was  the  only 
means  by  which  the  mortgage  was  ever  paid  or  discharged  ; 
that  the  land  was  not  worth  the  amount  of  the  note  wheu  it 
was  surrendered ;  and  that  Tanner  was  then  wholly  insolvent. 
The  bill  prays  that  the  sale  made  by  the  sheriff  to  the  Davises 
be  set  aside,  or  that  the  mortgage  premises  be  sold,  or  that  a 
strict  foreclosure  be  had,  and  the  title  vested  in  complainants. 

The  answer  admits  that  Tanner  purchased  the  land  as 
charged  in  the  bill,  and  for  the  consideration  named  ;  that  his 
deed  was  recorded  on  the  16th  of  January,  1857 ;  also,  that  he 
executed  the  mortgage  as  charged,  but  denies  that  Tanner 
made  default  in  paying  the  mortgage  debt,  and  that  he,  for  a 
sum  of  money  not  named  in  the  answer,  conveyed  the  premises 
in  fee  to  complainants,  Davises  ;  that  the  legal  estate  was  vested 
in  complainants,  but  insists  that  it  was  in  Tanner,  for  the 
reason  that  he  and  complainants  canceled  the  mortgage,  and 
he  reconveyed  the  property  on  the  14th  day  of  June,  1855. 
They  admit  that  John  F.  Davis  recovered  the  judgment  on  the 
14th  of  April,  1855,  against  Tanner,  and  that  the  land  was 
sold  under  it,  as  alleged.     They  deny  all  fraud  as  charged. 

Exceptions  were  filed  to  the  answer,  but,  so  far  as  we  can 
discover  from  the  record,  they  were  never  disposed  of  by  the 
court.  Afterward,  defendants  filed  a  demurrer  to  the  bill, 
which  the  court  sustained,  and  rendered  a  decree  dismissing 
the  bill.  Complainants  bring  the  case  to  this  court  on  a  writ 
of  error,  and  ask  a  reversal  of  the  decree. 

There  is  no  pretense  that  the  transaction  between  plaintiffs 
in  error  and  Tanner  was  tainted  with  fraud.  The  transaction, 
then,  appearing  to  be  bona  fide,  the  question  presents  itself, 
what  are  the  rights  of  the  parties  ?  When  plaintiffs  in  error 
took  the  mortgage  and  had  it  recorded,  it  not  only  became  a 
lien,  but  notice  of  the  lien  to  the  whole  world.  It  thereby 
became  perfect,  and  prior  to  the  lien  of  Davis'  judgment. 
Being  for  the  purchase  money,  and  Davis  being  chargeable  with 
notice  when  he  obtained  his  judgment,  it  became  a  prior  lien 
to  his,  and  was  entitled  to  priority  in  satisfaction,  and  this 
priority  still   continues,  unless   plaintiffs  in  error  have  done 
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some  act  which  has  postponed  or  destroyed  their  lien.  And 
the  only  act  which  seems  to  be  relied  upon  for  that  purpose  is 
the  reconveyance  by  Tanner,  and  the  cancellation  of  the 
mortgage  and  note.  When  Davis  obtained  his  judgment,  it 
undoubtedly  created  a  lien  which  attached  to  the  equity  of 
redemption  in  Tanner.  And  when  he  conveyed  to  plaintiffs  in 
error  it  is  equally  true  that  plaintiffs  in  error  took  the  equity 
of  redemption,  subject  to  that  lien  ;  but  the  lien  of  the  judg- 
ment was  subordinate  to  the  mortgage,  and  Davis  could  only 
sell  the  equity  of  redemption,  and,  if  he  had  acquired  a  title 
by  sheriff's  sale,  to  have  rendered  it  availing  he  would  have 
been  compelled  to  redeem  from  the  mortgage.  And  if  the 
administrators  of  his  estate  perfected  the  lien  by  their  sheriff's 
sale  and  deed,  then  they  occupy  the  same  relation  to  the 
premises,  unless  the  mortgage  has  been  paid  by  Tanner. 

There  is  no  pretense  that  Tanner  ever  paid  a  dollar  on  the 
mortgage  debt,  or  even  a  dollar's  worth  of  any  thing  but  the 
mortgaged  premises.  And  plaintiffs  in  error  having  the  lien 
on  the  premises  to  secure  the  payment  of  the  debt  for  the  pur- 
chase money,  they  did  not  waive,  satisfy  or  discharge  their  lien 
by  taking  a  conveyance  of  the  equity  of  redemption.  They 
previously  held  the  mortgage  to  secure  the  debt,  but  afterward 
they  held  the  land,  in  place  of  the  debt,  which  was  satisfied.  If 
the  equity  of  redemption  came  to  them  burdened  with  a  lien 
junior  to  the  lien  of  the  mortgage,  they  still  held  the  land  with 
their  prior  preferred  lien,  notwithstanding  the  satisfaction  of 
the  debt  by  taking  the  equity  of  redemption.  If  defendants  in 
error,  therefore,  have  acquired  Tanner's  equity  of  redemption 
by  their  sheriff's  sale,  still  it  is  subject  to  the  payment  of  the 
mortgage  debt.  Had  Tanner  paid  the  mortgage  debt  with 
money  or  other  property,  then  it  would  have  been  otherwise. 

But  the  question  still  remains  to  be  determined,  whether 
defendants  in  error  preserved  their  lien.  The  judgment  was 
rendered  in  April,  1855,  and  the  execution  was  sued  out  on  the 
17th  day  of  January,  1857,  nearly  twenty-one  months  after- 
ward. And  we  find  nothing  in  the  record  to  show  that  an 
execution  had  been  previously  issued  on  the  judgment.     The 
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first  section  of  the  chapter  entitled  "  Judgments  and  execu- 
tions," declares  that  any  judgment  rendered  in  the  Circuit  Court 
shall  be  a  lien  on  the  real  estate  of  the  debtor  for  seven  years 
after  the  last  day  of  the  term  of  the  court  at  which  it  was  ren- 
dered ;  provided  an  execution  be  issued  thereon  within  one 
year  on  such  judgment.  The  fortieth  section  of  the  same  chap 
ter  declares,  that  the  collection  of  judgments  in  courts  of  recora 
shall  not  be  hindered  or  delayed  by  the  death  of  the  plaintiff, 
but  the  executor  or  administrator  may  cause  the  letters  testa- 
mentary or  of  administration  to  be  recorded  in  the  court  in 
which  the  judgment  exists  ;  after  which  execution  is  authorized 
to  issue  and  proceedings  to  be  had  in  the  name  of  the  executor 
or  administrator.  The  forty -first  section  declares  that  the  lien 
created  by  law  on  property  shall  not  abate  by  reason  of  the 
death  of  the  plaintiff. 

In  this  case  there  is  nothing  to  show,  that  the  lien  was  pre- 
served by  issuing  an  execution  within  a  year  after  the  judg- 
ment was  rendered.  There  was  nothing  to  prevent  such  a 
proceeding,  as  the  administrators  were  expressly  authorized  to 
act.  If  such  an  execution  was  not  sued  out  within  the  year, 
then  the  lien  was  gone,  and  the  subsequent  sale  under  execu- 
tion conferred  no  title  upon  the  purchaser.  And  if  the  lien  of 
the  judgment  was  thus  permitted  to  expire,  plaintiffs  in  error, 
having  purchased  the  equity  of  redemption,  became  the  owners 
free  from  the  incumbrance  of  the  judgment  lien. 

But,  if  an  execution  was  issued  within  the  year,  then  defend- 
ants in  error  became,  by  their  purchase,  the  owners  of  the 
equity  of  redemption,  and  have  the  right  to  become  the 
absolute  owners  of  the  property  by  paying  the  amount  of 
the  mortgage  debt,  with  interest.  And  until  foreclosed,  they 
may  exercise  that  right.  If  they  are  the  owners  of  the  equity 
of  redemption,  plaintiffs  in  error  have  the  right  to  foreclose 
and  have  their  debt  paid  or  the  equity  of  redemption  barred. 
Again,  this  sheriff's  deed  forms  such  a  cloud  upon  the  title  of 
plaintiffs  in  error,  even  if  defendants  in  error  have  no  right  in 
the  property,  as  would  warrant  a  court  of  equity  in  entertain- 
ing jurisdiction  to   remove  it.     Then  the   court   should   have 
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retained  the  bill  for  that  purpose,  and  if  on  the  trial  it  appeared 
the j  owned  the  equity  of  redemption,  the  chancellor  should 
have  foreclosed  the  mortgage.  The  decree  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


The  Illinois  Central  Railroad  Company 

v. 

George  Whalen. 

1.  Evidence  —  of  the  killing  of  stock  by  a  railroad.  In  an  action  against  a 
railroad  company  to  recover  damages  for  the  alleged  killing  of  the  stock  of 
the  plaintiff  by  the  railroad,  it  appeared  the  stock  was  found  by  the  side  of  the 
road,  "badly  smashed  up,"  and  it  was  held  the  jury  were  justified  in  finding 
the  injury  was  done  by  the  cars  or  locomotive  of  the  defendant. 

2.  Negligence — when  it  is  inferred,  and  when  it  must  be  proved.  In  such 
an  action,  where  the  accident  is  attributable  to  a  defective  fence  which  it  was 
the  duty  of  the  company  to  provide,  if  the  company  has  failed  to  erect  a  suit- 
able fence,  negligence  is  inferred,  but  where  they  have  performed  this  duty, 
then  negligence  must  be  proved  as  in  ordinary  cases. 

3.  Instructions  —  questions  of  fact  and  of  law.  The  question  of  the  obli- 
gation of  a  railroad  company  to  fence  their  road  at  a  particular  place  is  one 
of  law,  not  of  fact,  and  should  not  be  left  to  a  jury  to  decide. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  of  the  court  states  the  case. 

Mr.  George  W.  Wall,  for  the  appellant. 

Messrs.  Willard  &  Goodnow,  for  the  appellee. 

Mr  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  brought  by  George  Whalen 
against  the  Illinois  Central  Railroad  Company,  in  the  Marion 
Circuit  Court,  to  recover  damages  for  the  alleged  killing  of  a 
black  mare  and  a  white  mule,  and  injuring  a  sorrel  mule,  the 
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property  of  the  plaintiff,  by  the  locomotive  and  train  of  the 
company,  owned  and  run  by  them  on  their  railroad. 

The  issue  was  tried  by  a  jury,  and  verdict  for  plaintiff. 

There  was  no  positive  proof  the  animals  were  struck  by  the 
locomotive,  but  the  presumption  is  strong  they  were,  as  they 
were  found  by  the  side  of  the  road  "  badly  smashed  up,"  and 
no  other  reasonable  cause  could  be  assigned  for  the  casualty. 
The  jury  were  justified  in  finding  the  injury  was  done  by  the 
cars  or  locomotive  of  the  defendants. 

The  injury  was  discovered  on  the  22d  of  October,  and  the 
presumption  was,  it  occurred  on  the  20th  of  that  month,  by  a 
train  moving  south  on  the  night  of  that  day.  The  principal 
ground  of  defense  was,  that  the  company  had  erected  a  good 
and  sufficient  fence  at  the  place  where  the  injury  was  done. 
There  was  no  proof  this  fence  was  defective  on  the  20th  ;  but 
there  was  proof  it  was  defective  on  the  22d,  the  day  the  dis- 
covery was  made  of  the  injury  to  the  animals. 

The  jury  must  have  inferred,  inasmuch  as  the  fence  was  de- 
fective on  the  22d,  it  was  equally  so  on  the  20th,  which  is  a 
non  sequitur.  It  by  no  means  follows,  because  a  fence  was 
out  of  repair  on  a  certain  day,  it  was  also  in  that  condition  on 
a  previous  day.  There  was  an  entire  absence  of  proof  that  the 
fence  was  out  of  repair  on  the  day  the  accident  happened,  and 
therefore  the  company  cannot  be  made  liable  except  on  proof 
of  negligence.  When  a  railroad  company  fails  to  erect  a  suit- 
able fence,  and  an  accident  happens  to  stock,  negligence  is 
inferred,  but  when  they  have  performed  this  duty,  then  negli- 
gence must  be  proved  as  in  ordinary  cases.  It  is  not  proved 
in  this  case,  as  no  witness  saw  the  occurrence,  and  nothing  is 
shown  to  justify  such  an  inference. 

But  it  is  said  by  the  appellee,  there  is  a  count  in  the  declar- 
ation, predicating  negligence  on  a  failure  to  ring  the  bell  or 
sound  the  whistle,  and,  on  the  proof  under  this  count,  the  ver 
diet  was  right,  whatever  might  have  been  the  condition  of  the 
fence  on  the  20th  of  October. 

There  is  no  proof  to  sustain  this  count.  The  only  witness 
speaking  to  this  point  was  Salem  David,  who  says,  "  the  train 
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went  down  that  night ;  did  not  ring  bell  or  blow  whistle  as  I 
heard  ;  was  at  my  brother's,  one  mile  from  the  railroad  ;  did  not 
hear  a  bell  or  whistle  that  night ;  commonly  hear  a  whistle." 

Now,  that  he  did  not  hear  bell  or  whistle,  being  one  mile  dis- 
tant, does  not  prove,  that  one  or  both  was  not  sounded.  Much 
depends  on  the  direction  of  the  wind  and  the  relative  positions 
of  the  objects.  The  witness  does  not  say,  that,  situated  as 
he  was,  on  that  night,  and  under  the  same,  conditions,  he 
commonly  heard  a  whistle.  He  might  commonly  hear  a 
whistle  under  certain  circumstances,  which  did  not  exist  on 
that  night.  There  was  no  proof  sufficient  to  establish  negli- 
gence, on  this  ground.  * 

It  is  also  insisted  by  the  appellants,  that  the  plaintiff's 
instructions  were  wrong,  particularly  the  second  and  third. 

The  instructions  were  as  follows : 


"  1.  The  court  instructs  the  jury,  that,  if  they  believe,  from 
the  evidence,  that  the  stock  of  plaintiff  was  killed  and  crippled 
by  reason  of  negligence  of  the  said  operators  of  said  train  in 
not  ringing  their  bell  and  blowing  their  whistle  on  their  part, 
plaintiff  using  ordinary  care  to  prevent  such  accident,  the  jury 
will  find  for  plaintiff,  and  assess  his  damages  as  proved. 

"  2.  That  if  the  jury  believe,  from  the  evidence,  that  the  stock 
got  upon  the  road  at  a  point  where  the  company  were  bound 
to  fence  the  road,  and  the  road  was  not  fenced,  or  that  the 
fence  was  in  such  a  bad  condition,  that  it  would  not  turn  stock, 
and  the  stock  was  then  killed  and  wounded,  then  they  should 
find  the  verdict  for  plaintiff,  and  assess  his  damages  at  the 
amount  proved. 

"  3.  The  court  instructs  the  jury,  that  they  must  take  and 
construe  the  evidence  all  together,  and  if  they  believe,  from  the 
evidence,  that  the  stock  was  killed  and  wounded  in  a  place 
where  the  company  were  bound  to  fence,  or  that  the  fence  was 
in  such  a  condition  that  it  would  not  turn  stock,  and  not 
within  the  limits  of  a  town,  city  or  village,  and  within  five 
miles  of  a  settlement,  nor  at  a  public  crossing,  then  they  should 
find  for  plaintiff,  and  assess  his  damages  as  proved." 
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To  the  first,  no  objection  is  made.  The  second  and  third  are 
both  subject  to  just  exception,  inasmuch  as  they  leave  the 
question  of  the  obligation  of  the  railroad  to  fence  their  track, 
to  the  jury,  whereas  this  court  has  always  regarded  it  as  a 
question  of  law.  The  statute  defines  the  points  and  places 
whereat  fences  shall  be  made.  The  obligation  to  fence  is 
created  by  statute,  and  that  alone  must  be  invoked  to  establish 
the  duty,  from  the  non-performance  of  which,  negligence  is 
presumed. 

The  judgment  must  be  reversed  and  the  cause  remanded, 
that  a  new  trial  may  be  had. 

Judgment  reversed. 


Whitney  W.  Smith 

v. 

James  Price. 

1.  Trespass  to  realty  —  who  may  maintain.  A  party,  in  the  lawfdl  posses- 
sion of  land  under  a  contract  to  purchase,  may  maintain  trespass  for  injuries 
thereto,  even  against  the  owner  of  the  legal  title. 

2.  Contract  to  purchase  land.  Where  a  party  has  made,  a  contract  for 
the  purchase  of  land,  and  under  that  contract  has  gone  into  po«>ession,  the 
premises  are  in  fact  his  property,  subject  only  to  the  lien  of  tnw  vendor  for  the 
unpaid  balance  of  the  purchase  money. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  of  trespass  brought  by  Smith  against 
Price  in  the  Circuit  Court  of  Marion  county,  at  che  March  Term, 
1866.  The  premises  on  which  the  alleged  ti*3kpasses  were  corn- 
mitted  had  been  sold  by  Price  to  Smith,  a*,  appears  by  a  bond 
for  a  deed  dated  23d  May,  1864.  This  bond  recites  that  $2,000 
of  the  purchase  price  was  paid  in  hand  j  the  remaining  $1,500 
was  payable  in  twelve  months.  Smith  went  into  possession  at 
the  time  of  the  purchase.  In  the  spring  of  1865  Price  removed 
from  the  place  trees  and  shrubbery,  variously  estimated  at  from 
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$250  to  $1,000  in  value,  Smith  all  the  time  claiming  the  prop- 
erty and  telling  Price  that  if  he  took  it  he  would  have  to  pay 
for  it.  The  jury  rendered  a  verdict  for  the  defendant.  A 
motion  for  a  new  trial  was  overruled,  and  that  decision  is  now 
assigned  for  error. 

Messrs.  Willard  &  Goodnow,  for  the  plaintiff  in  error. 

Mr.  W.  Stoker,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  brought  by  Smith  against 
J  Vice,  to  recover  damages  for  young  trees  and  ornamental 
shrubs  removed  by  the  defendant  from  the  plaintiff's  premises. 
The  parties  went  to  trial  under  issues  formed  upon  a  plea  of 
not  guilty  and  a  special  plea  of  license.  The  jury  found  for 
the  defendant,  and  a  motion  for  a  new  trial  was  made  and 
overruled.  This  motion  should  have  been  allowed.  The  ver- 
dict was  palpably  against  the  evidence  and  the  instructions  of 
the  court.  As  to  the  trees  removed  in  the  autumn  of  1864,  the 
jury  might  have  found  a  license,  or  have  presumed  one  from 
the  evidence,  but  there  is  no  testimony  whatever,  to  sustain  a 
presumption  of  license  as  to  the  trespasses  committed  in  the 
spring  of  1865.  The  evidence  is  positive  and  uncontradicted, 
that  the  plaintiff,  at  that  time,  absolutely  forbade  the  defend- 
ant to  remove  the  shrubbery,  and  told  him  he  would  have  to 
pay  for  it.  If  a  license  were  presumed  from  what  occurred  in 
the  fall,  this  was  a  revocation  of  it. 

The  plaintiff  had  bought  the  land  from  the  defendant  and 
had  been  let  into  possession  under  his  purchase  and  contract, 
but  he  had  not  obtained  his  deed.  The  contract  was  in  evi- 
dence, from  which  it  appears  that  the  first  payment  on  the  land 
had  been  made  at  the  date  of  the  contract,  and  the  second  was 
not  due  when  the  trespasses  were  committed.  The  plaintiff's 
possession  was  lawful  in  its  inception,  and  he  had  done  nothing 
by  which  his  rights  were  impaired.  The  defendant  had  no 
right  of  entry,  and  his  entry  was  a  trespass,  and  he  is  liable  for 
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all  injuries  done  to  the  premises,  which  were  in  fact  the  prop- 
erty of  the  plaintiff,  subject  to  the  lien  of  the  defendant  for  the 
unpaid  balance  of  the  purchase  money.  Prentice  v.  Wilson, 
14  111.  93.  The  position  of  counsel  for  the  defendant  in  error, 
that  the  defendant,  having  the  legal  title,  cannot  be  called  upon 
to  respond  in  damages  for  injuries  to  the  freehold,  is  not  main- 
tainable in  cases  of  this  character. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Stephen  D.  Greer  ei  al 

v. 

James  Walker. 

1.  Executrix  —  conveyance  to,  for  debts  to  testator.  A  conveyance  to  a 
person  who  is  an  executrix,  passes  to  her  the  fee,  and  she  may  sell  and  dispose 
of  the  land,  although  received  in  satisfaction  of  a  debt  due  her  testator.  And, 
having  exchanged  the  land  thus  received  with  one  of  the  heirs  of  testator  for 
iand  of  equal  value,  which  he  had  inherited  from  his  father,  and  she  having 
conveyed  these  lands  received  from  the  heir  to  the  other  heirs,  she  must  be 
held  to  have  accounted  for  the  proceeds  of  the  original  debt,  and  the  lands 
conveyed  by  her  in  exchange  for  the  others  cannot  be  regarded  as  to  being 
held  in  trust  for  the  benefit  of  the  heirs. 

2.  Same  —  assets — account.  In  such  a  case,  where  the  executrix  had 
reported  a  large  amount  of  assets  with  which  she  was  charged,  and  had 
accounted  for  a  greater  sum,  the  presumption  will  be  indulged,  in  the  absence 
of  proof,  that  the  debt  for  which  the  property  was  received  of  the  debtor  waa 
reported  and  accounted  for  in  her  settlement  with  the  probate  court. 

Writ  of  Error  to  the  Circuit  Court  of  the  county  of  "Wabash  ; 
the  Hon.  Edwin  Beecher,  Judge,  presiding. 

The  facts  of  the  case  appear  in  the  opinion  of  the  court. 

Messrs.  Bell  &  Green,  for  the  plaintiffs  in  error. 

Mr.  J.  G.  Bowman,  for  the  defendant  in  error. 
26  —  42d  III. 
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Mr.  Chief  Justice  "Walker  delivered  the  opinion  of  the 
majority  of  the  Court : 

It  appears,  from  the  record  in  this  case,  that  Moses  Bedell 
died  testate,  having  appointed  his  wife,  Elizabeth  Bedell,  his 
executrix.  He  provided  bj  the  will  that  she  should  collect 
debts  due  the  estate,  sell  personal  property  and  pay  the  debts. 
He  also  gave  to  her  one- third  of  his  real  estate  during  her  life, 
and  the  other  two-thirds  to  be  equally  divided  among  his 
children.  That  one  James  Laws  owed  the  estate  $1,184,  and 
that,  by  arrangement,  the  executrix  received  one  James  New- 
hall  as  the  debtor  for  $1,000  of  the  sum  owing  by  Laws.  That 
Newhall,  to  secure  the  same,  executed  a  mortgage  on  several 
tracts  of  real  estate.  That,  afterward,  he  conveyed  the  same 
to  the  executrix  in  satisfaction  of  the  mortgage.  That  she  sub- 
sequently conveyed  the  premises  to  Joshua  Bedell,  and  that  he 
afterward  sold  and  conveyed  the  land  to  defendant  in  error. 

It  is  claimed,  that,  inasmuch  as  the  lands  in  controversy 
were  purchased  with  money  due  the  estate,  they  thereby 
became  a  trust  fund,  held  by  Mrs.  Bedell,  for  the  use  of  plaint- 
iffs in  error ;  that  defendant  in  error  purchased  with  notice  of 
the  trust,  or  with  knowledge  of  such  facts  as  put  him  on  inquiry 
that  would  have  led  to  notice ;  that  the  property,  when  pur- 
chased by  Mrs.  Bedell,  was,  in  equity,  a  trust  for  the  benefit  of 
the  heirs  of  the  testator ;  that  it  Was  a  part  of  the  assets,  and 
she  held  it  upon  the  same  trusts  that  she  did  the  other  assets  in 
her  hands,  —  she  was  bound  to  account  for  it,  by  its  application 
to  the  payment  of  the  debts,  or,  if  sold,  and  the  proceeds  were 
not  required  for  that  purpose,  by  paying  the  money  to  the  heirs. 

The  conveyance  was  to  her  and  her  heirs,  assigns  and  suc- 
cessors. This  vested  in  her  a  fee  simple  estate,  and  the  words 
"  successors  and  executrix,''  as  employed  in  the  deed  did  not  limit 
or  control  the  estate  conveyed,  but  left  it  in  her  subject  to  sale 
or  other  disposition  precisely  as  if  they  had  not  been  employed. 
She  therefore  had  power  to  sell  the  land  to  Joshua  Bedell,  and 
bo  far  as  we  can  see  from  this  record  that  sale  was  fair  and 
unaffected  by  fraud.     She,  it  seems,  received  from  Joshua  a  con- 
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veyance  of  Lis  interest  in  a  portion  of  the  lands  which  he 
inherited  from  his  father.  And  there  is  no  evidence  that  the 
lands  he  conveyed  in  exchange  were  of  less  value  than  those  in 
controversy.  Some  of  the  witnesses,  however,  say  that  they 
were  equally,  if  not  more,  valuable.  It  also  appears  that  Mrs. 
Bedell  conveyed  the  lands  she  received  from  Joshua  to  the 
other  heirs,  thus  accounting  for  the  proceeds  of  the  debt  due  her 
testator.  But  it  also  appears,  that  they  were  afterward  sold  on 
execution  issued  on  a  judgment  against  her,  which  was  a  lien 
upon  the  lands.  That  judgment  was  for  a  small  amount,  and 
the  guardian  of  a  portion  of  the  heirs  subsequently  purchased 
the  certificate  of  purchase  for  their  benefit. 

It  thus  appears  that  Mrs.  Bedell  did  account  for  the  proceeds 
of  these  lands.  She  thus  transferred  to  the  heirs  the  proceeds 
of  the  original  debt,  and  the  land  conveyed  by  her  to  Joshua, 
cannot  be  held  to  be  a  trust  for  the  benefit  of  the  heirs.  They 
hold  lands  given  by  him  in  exchange,  equal  in  value.  And  the 
fact,  that  they  were  sold  for  a  trifling  debt  of  hers,  does  not  in 
the  least  change  the  relations  of  the  parties  to  the  property  in 
controversy.  And,  so  far  as  we  can  see,  she  may  have  reported 
her  action  in  the  matter  to  the  probate  court,  and  it  may  have 
been  approved.  But  of  this  we  can  learn  nothing  with  cer- 
tainty, as  the  records  of  the  probate  court  have  been  destroyed. 
The  county  judge  who  was  acting  at  the  time  states  that  it  is 
his  recollection  that  she  did  account  for  this  debt.  On  the  other 
hand,  the  county  clerk  thinks  she  never  did.  He,  however, 
testifies,  that  she  was  charged  with  assets  of  the  estate  to  the 
amount  of  $38,778.63,  and  that  her  credits  exceeded  that 
amount. 

From  this  evidence,  we  can  see  no  pretense  for  holding  that 
plaintiffs  in  error  have  any  right  to  this  property.  Mrs.  Bedeli 
was  no  doubt  charged  with  the  same  debt  as  a  part  of  the 
assets.  The  law  requires  that  she  should  have  been,  and  in  the 
absence  of  proof  to  the  contrary,  we  presume  that  she  was. 
And  if  so,  the  heirs  have  received  the  benefit  of  the  money 
either  by  its  payment  to  them,  or  on  the  debts  against  the 
estate.     If,  then,  she  has  accounted  for  this  money,  and  the 
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heirs  have  received  the  benefit  of  it,  we  can  see  no  reason  why 
they  should  receive  this  land  while  they  retain  the  money. 
To  so  hold  would  be  inequitable  and  unjust. 

This  is  a  transaction  of  many  years'  standing.  The  only 
records  where  evidence  could  have  been  found  have  been 
destroyed,  and  Mrs.  Bedell,  who  of  all  others,  if  living,. could 
explain  the  whole  transaction,  has  died.  Under  these  circum- 
stances we  are  not  inclined  to  disturb  defendant  in  error  in  his 
title,  on  slight  and  unsatisfactory  evidence.  In  this  case,  how- 
ever, the  weight  of  evidence  seems  to  be  that  the  price  received 
for  the  land  was  accounted  for  by  the  executrix. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


John  B.  Miller 

v. 
Thomas  L.  Price. 

1.  Construction  of  written  instruments,  in  the  light  of  extraneous  circum- 
stances. Where  a  second  deed  of  trust  is  executed  to  obviate  errors  in  a  deed 
of  the  same  character  previously  executed  between  the  same  parties,  the  two 
instruments  bearing  date  on  different  days,  and  the  cestui  que  trust  executes  a 
release  purporting  to  operate  upon  the  deed  first  executed,  but  misdescribes 
that  deed  by  giving  it  the  date  of  the  second  deed,  the  court,  reading  the 
release  in  the  light  of  all  the  facts,  will  give  it  operation  according  to  the 
intention  of  the  parties. 

2.  Record  of  deeds — when  will  be  examined  by  the  Supreme  Court.  Where 
there  is  an  alleged  alteration  in  the  record  of  the  conveyance,  in  a  matter 
material  to  the  issue,  and  the  parties  agree  that  the  original  record  may  be 
exhibited  in  the  Supreme  Court,  this  court  will  then  inquire  into  and  decide 
upon  the  facts  of  the  alleged  alteration. 

Writ  of  Error  to  the  Circuit   Court  of  Clinton   county; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of  the 
court. 


1866.]  Miller  v.  Price.  405 

Opinion  of  the  Court. 

Mr.  Gustavus  Van  Hoorebeke,  for  the  plaintiff  in  error. 

Mr.  H.  P.  Buxton,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment  brought  in  the  Circuit  Court 
of  Clinton  county,  by  Thomas  L.  Price  against  John  B.  Miller  to 
recover  the  possession  of  certain  lands  in  that  county.  Both 
parties  claimed  title  from  one  Elisha  Duncan.  It  appears 
that  Duncan,  on  the  7th  of  July,  1859,  executed  a  deed 
of  trust  to  Nathaniel  Holmes  for  the  premises  in  contro- 
versy, which  was  duly  recorded,  but  for  some  irregulari- 
ties therein,  he  executed  another  deed  of  trust  to  Holmes  of  the 
same  lands,  bearing  date  on  the  11th  of  July,  1859,  which 
was  duly  recorded,  and  thereupon  Holmes  executed  to  Duncan 
a  deed  of  release,  dated  July  14,  1859,  of  the  deed  of  trust, 
dated,  as  plaintiff  contended,  on  the  7th  of  July,  but  which 
appears,  by  the  record,  to  bear  date  July  11.  This  deed  of 
release  recites,  that  "  Thomas  Duncan  and  wife,  by  their  deed 
of  trust,  dated  the  11th  day  of  July,  1859,  conveyed  to 
Holmes  the  following  described  real  estate,  etc.,  to  secure,  etc., 
and  whereas,  on  account  of  some  supposed  defect  in  said  deed 
of  trust  in  the  execution  thereof,  another  and  a  new  deed  of 
trust  has  been  executed  between  the  same  parties  and  recorded, 
to  secure  the  same  debt  and  note  above  mentioned,  I,  the  said 
Nathaniel  Holmes,  at  the  request  of  the  holder  of  said  note,  as 
is  witnessed  by  his  signature  subscribed  to  these  presents,  and 
in  consideration  of  the  premises  and  of  one  dollar  to  me  paid 
by  the  said  Elisha  Duncan,  have  remised,  released  and  quit- 
claimed unto  the  said  Elisha  Duncan,  all  the  right,  title  and 
interest,  which  the  said  trustee  acquired,  in  and  by  virtue  of  the 
deed  of  trust  first  herein  above  mentioned,  in  and  to  the  lands 
described,  and  no  other  right,  title  or  interest  therein,  what- 
ever." 

After  the  execution  of  this  release,  Duncan,  by  deed,  dated 
October  24,  1859,  conveyed  the  premises  to  the  plaintiff  in 
error,  and  this  is  his  title. 
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Holmes  sold  the  premises  under  the  deed  of  trust  of  July  11, 
to  one  Frederick  Delgado,  by  deed  dated  October  2,  1860.  By 
conveyances  from  Delgado,  through  this  sale,  the  defendant  in 
error  claims  the  title. 

The  only  question  is,  on  what  did  Holmes'  deed  of  release, 
of  July  14,  operate  ?  And  is  it  clear  it  was  drawn  and  executed 
to  operate  on  the  deed  of  trust  dated  July  7th  ?  And  is  it 
clear  that  the  record  of  that  deed  has  been  altered  %  None  of 
the  original  deeds  were  produced  in  evidence,  the  records  being 
used  instead  of  the  originals. 

The  defendant  in  error  contends  that  his  deed  of  release  of 
July  fourteen,  on  its  face,  referred  to,  and  released  the  first 
deed  of  trust,  dated  July  eleventh,  and  that  alone. 

By  the  recital  in  the  deed  of  release,  it  was  the  first  deed 
of  trust  Duncan  had  executed,  on  which  the  deed  of  release  of 
July  fourteen  was  to  operate.  That  deed  was  recorded  on  the 
8th  of  July,  1859.  The  other  deed  of  trust  dated  July  11, 
1859,  was  recorded  on  the  last  named  day.  Now,  as  a  deed 
dated  July  eleven  could  not  be  recorded  on  the  eighth  of  that 
month,  it  becomes  evident,  that  "  the  first  named  "  deed  must 
have  borne  a  date  prior  to,  or  on  the  day  of  recording  it,  and 
here  comes  in  the  testimony  as  to  the  alteration  of  the  record 
of  the  deed  recorded  on  the  eighth.  The  clerk  of  the  recorder 
testifies,  that  the  word  "  seventh  "  in  the  deed  of  trust  to  be 
released,  was  written  by  him  as  it  now  stands,  except,  that  some 
one  had  prefixed  the  letter  "  e  "  to  the  word  seventh,  as  written 
by  him  in  the  record,  thereby  making  the  word  read  "  eleventh." 

The  initial  "  e  "  he  testifies,  is  made  with  a  different  shade 
of  ink,  and  in  a  heavier  hand  than  his.  He  states  he  did  not 
do  it,  nor  does  he  know  who  did  ;  saw  first  that  the  record  had 
been  changed,  when  he  was  called  to  testify  in  a  criminal  case 
in  the  fall  of  1860,  or  winter  of  1861. 

This  book  of  records  has  been  submitted  to  us  for  exam- 
ination, and  we  are  satisfied  beyond  doubt,  that  the  word 
"  seventh  "  in  the  record  of  "  the  first  named  "  deed  has  been 
altered,  by  prefixing  to  it  the  letter  "  e,  "  which  could  be  easily 
done,  the  initial  "  s  "  in  the  word  "  seventh,"  having  much  re- 


1866.]  Illinois  Central  R.  R.  Co.  v.  Mills.  407 

Syllabus. 

semblance  to  the  letter  "  1."  An  ingenious  lengthening  of  the 
letter  "  s  "  and  prefixing  "  e, "  was  all  that  was  necessary. 

We  are  satisfied  the  deed  of  release  of  14th  July,  1859,  was 
intended  to  operate  on  the  deed  recorded  July  8,  1859,  and 
that  the  word  "  seventh  "  in  that  deed  has  been  altered  to  the 
word  "eleventh,"  so  that  it  might  appear  that  the  deed 
last  recorded,  and  dated  July  11th,  was  the  one  released.  B\ 
force  of  this  fraud,  Duncan  was  enabled  to  sell  the  land  to 
plaintiff  in  error,  he  then  apparently  having  title. 

The  deed  of  July  11th  not  having  been  released,  the  title 
of  defendant  in  error,  so  far  as  the  parties  to  this  record  are 
concerned,  derived  through  this  deed,  must  prevail. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 

Judgment  affirmed. 


The  Illinois  Central  Railroad  Company 

v. 

Urial  Mills. 

1.  Railroad — possession  of,  evidence  of  ownership.  When  the  evidence 
shows  that  a  railway  company  have  used  and  operated  a  road  for  years,  it  will 
be  presumed  that  the  company  is  the  owner,  and  will  sustain  the  averment  of 
ownership  contained  in  the  declaration.  A  company,  when  exercising  the 
rights  and  franchises  of  such  a  corporation,  must  be  presumed  to  be  the  owners, 
unless  it  be  in  a  direct  proceeding. 

2.  Same — negligence  —  escape  of  fire.  When  it  appears  that  fire  has 
escaped  from  a  railroad  locomotive,  it  will  be  presumed  that  the  company  were 
not  employing  the  best  known  contrivances  to  retain  the  fire,  and  it  will,  to 
rebut  the  presumption,  devolve  upon  the  company  to  show  that  such  machinery 
was  thus  employed  and  in  repair.  It  is  presumed  to  have  been  the  design  of 
the  general  assembly  that  railroad  companies  should  use  all  reasonable  pre- 
cautions to  prevent  the  escape  of  fire,  and  they  will  be  held  to  the  discharge 
of  that  duty. 

8.  Same  —  condition  of  right  of  way.  It  is  not  a  conclusion  of  law  that  a 
railway  company  is  guilty  of  negligence  by  permitting  grass  and  weeds  to 
remain  on  their  right  of  way,  and  become  dry  and  combustible,  which  ignite 
and  communicate  to  adjoining  lands     It  is  a  question  of  fact  to  be  deter- 
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mined  by  the  jury,  in  view  of  the  extent  to  which  weeds  and  grass  have  been 
allowed  to  accumulate  in  the  particular  locality,  the  season  of  the  year,  and  all 
other  circumstances  affecting  the  liability  of  fire  to  communicate.  The  com- 
pany are  required  to  use  the  same  diligence  in  removing  dry  grass  and  weeds 
and  other  combustible  materials  from  exposure  to  ignition  by  the  locomotive, 
that  a  cautious,  prudent  man  would  use  in  reference  to  combustible  materials 
on  his  own  farm,  if  exposed  to  the  same  hazard  from  such  material. 

4.  Same  —  liability.  Although  it  may  appear  that  fire  has  escaped  from 
the  locomotive  of  a  railroad  company  by  which  the  property  of  a  plaintiff  is 
burnt,  still  that  is  not  conclusive  evidence  of  liability  of  the  company.  Such 
bodies  are  not  insurers  against  the  escape  of  fire  from  their  engines.  To  so 
hold  would  leave  them  liable,  although  the  utmost  diligence  might  be 
employed.     Such  a  rule  has  not  obtained. 

5.  Railroads — degree  of  care  required  of  them,  as  compared  with  individu- 
als. The  care  and  diligence  required  in  every  case  should  have  some  relation 
or  affinity  to  the  nature  of  the  business  and  of  the  instrumentalities  by  which 
it  is  conducted.  So  a  much  higher  degree  of  care  should  be  required  of  an 
association  owning  and  controlling  such  dangerous  machines  as  railroad  loco- 
motives, than  is  usually  exercised  by  a  prudent  man  about  his  own  property. 
Breese,  J. 

6.  Railroad  companies  should  not  only  make  their  engines  as  safe  as  pos- 
sible, by  using  the  most  approved  appliances  to  prevent  the  scattering  of  fire, 
but  they  should  remove  all  combustible  material  and  keep  it  from  their  road- 
way ;  these  being  done,  they  should  be  exonerated  from  liability,  should  acci- 
dents happen,  unless  actual  negligence  be  proved  against  them.     Ibid. 


Writ  of  Error  to  the  Circuit  Court  of  the  county  of  Marion  ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  of  trespass  on  the  case,  brought  by  (Trial 
Mills,  in  the  Marion  Circuit  Court,  against  the  Illinois  Central 
Railway  Company.  The  first  count  of  the  declaration  averred 
that  the  company  owned  a  railroad,  and  a  right  of  way  one 
hundred  feet  wide  adjoining  a  meadow  in  which  plaintiff  had 
a  large  quantity  of  hay.  That  the  company  suffered  their  right 
of  way  to  be  covered  with  dry  grass  and  weeds  ;  and  in  operating 
their  road  with  an  engine  and  train  of  cfcrs,  through  their  negli- 
gence, carelessness,  and  want  of  proper  care,  fire  was  suffered 
to  escape  from  the  engine  to  the  grass,  weeds  and  other  com- 
bustible material,  and  thence  to  plaintiff's  hay,  which  was  thus 
destroyed. 
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The  second  count  was  substantially  the  same,  except  it  aver- 
red that  it  was  the  duty  of  the  compaDy  to  keep  their  right  ot 
way  clear  and  free  from  dry  grass,  weeds,  and  other  combustible 
material,  but  that  they  had  failed  to  perform  that  duty. 

The  third  count  avers  that  it  was  the  duty  of  the  company 
to  so  operate  their  engines  as  to  prevent  the  escape  of  fire  to 
the  injury  of  other  persons  ;  and,  if  it  should  escape,  that  it  was 
the  duty  of  the  company  to  extinguish  the  same.  But  that 
they  permitted  fire  to  escape,  and  failed  to  extinguish  it, 
whereby  plaintiff's  hay  was  burned. 

Defendant  filed  a  plea  of  not  guilty.  And  a  trial  was  sub- 
sequently had  by  a  jury,  who  found  a  verdict  for  the  plaintiff 
for  $150  damages.  Defendant  entered  a  motion  for  a  new  trial, 
which  was  overruled  by  the  court,  and  judgment  was  rendered 
on  the  verdict.  To  reverse  which,  defendant  prosecutes  this 
writ  of  error. 

Messrs.  Green  &  Stoker,  for  the  plaintiffs  in  error. 

Mr.  M.  Schaffer,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

The  first  error  assigned  is  not  well  taken.  It  asks  a  reversal 
for  want  of  proof  that  plaintiffs  in  error  were  the  owners  ot  the 
road.  It  was  proved  that  they  had  used  and  operated  the  road 
for  a  number  of  years  ;  and  the  possession  of  property  is  prima 
faeie  evidence  of  ownership.  It  is  true,  that  mere  possession 
is  not  a  high  grade  of  evidence,  but,  until  rebutted,  it  is  proof  of 
ownership.  In  this  case,  when  the  company  were  found  to  be 
using  the  road,  and  had  been  for  years,  and  had  been  and  still 
were  exercising  the  rights  and  franchises  of  a  corporation,  it 
may  be  doubted  whether  they  could  be  heard  to  deny  that  they 
were  the  owners.  They,  however,  made  no  effort  to  disprove 
their  ownership. 

The  second  assignment  of  error  questions  the  correctness  of 
the  second  instruction  given  for  defendant  in  error.  That 
instruction  asserts  that  the  escape  of  fire  from  a  railroad  engine 
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raises  a  presumption  of  negligence  on  the  part  of  the  road,  and, 
that  fire  having  been  shown  to  have  thus  escaped,  the  onus 
then  devolved  upon  defendants  to  rebut  the  presumption  of 
negligence,  by  proving  that  they  had  the  engine,  from  which 
the  fire  escaped,  equipped  with  the  most  improved  mechanical 
contrivances  employed  to  prevent  the  escape  of  fire.  Observa- 
tion and  experience  teach,  that  engines,  unprovided  with  such 
contrivances,  are  liable,  in  a  high  degree,  to  communicate  fire  tc 
adjoining  property. 

And  when  the  legislature  chartered  these  companies,  the} 
knew  that  they  were  licensing  them  to  employ  a  highly  dan 
gerous  element  in  the  exercise  of  their  franchises  and  chartered 
privileges.  Yet,  dangerous  as  it  is  and  was  known  to  be,  it  is 
indispensable  to  the  exercise  of  their  privileges  and  the  enjoy- 
ment of  their  franchises.  And  the  legislature  having  omitted  to 
make  any  provision  on  the  subject,  it  must  be  presumed  that  they 
designed  these  bodies  should  employ  all  reasonable  precautions 
to  prevent  injury  to  the  public  or  to  individuals,  in  the  use  of  fire 
to  propel  their  trains.  And  experience  proves,  that,  by  the  use 
of  modern  inventions  for  the  purpose,  the  escape  of  fire  may 
ordinarily  be  prevented.  And  when  it  does  escape  we  may 
safely  infer  that  such  machinery  has  been  omitted,  and  require 
the  company  to  show  that  it  was  employed  and  in  proper  con- 
dition. 

In  this  there  is  no  hardship,  as  the  engine  is  under  the  con- 
trol of  the  employees  of  the  road,  and  they  know,  or  at  least 
are  bound  to  know,  that  the  engine  is  properly  equipped  to 
prevent  fire  from  escaping*  They  know  whether  any  machan- 
ical  contrivances  were  employed,  and,  if  so,  their  character. 
On  the  other  hand,  persons  not  connected  with  the  road  have 
no  such  means  of  information.  Trains  passing  at  a  high  rate 
of  speed  are  not  accessible  to  examination  by  persons  not  con- 
nected with  the  train,  and  who  are  thereby  denied  all  means 
of  ascertaining  whether  the  necessary  equipments  are  employed 
by  the  company.  Hence,  the  necessity  of  requiring  the  com- 
pany to  show  their  use  at  the  time,  to  rebut  the  presumption 
of  negligence. 
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It  is  insisted  that  the  third  instruction  given  for  defendant  in 
error  is  not  the  law.  It  asserts  that  it  is  negligence  for  a  rail- 
road company  to  permit  weeds  and  grass  to  remain  on  their 
right  of  way,  after  they  have  become  dry  and  combustible ;  and 
the  escape  of  fire  from  their  engines,  and  communicating  with 
such  weeds  and  grass,  is  negligence,  for  the  results  of  which 
the  company  are  liable. 

It  is  not  an  indisputable  conclusion  of  law,  that  a  railway 
company  is  guilty  of  negligence,  to  be  inferred  from  the  fact 
that  fire  ignites  in  dry  weeds  or  grass  on  the  land  of  the  rail- 
way. It  is  a  question  of  fact  to  be  determined  by  the  jury  in 
view  of  the  extent  to  which  dead  grass  and  weeds  have  been 
allowed  to  accumulate  in  the  locality,  the  season  of  the  year 
and  all  other  circumstances  affecting  liability  to  fire.  The 
court,  instead  of  directing,  as  a  matter  of  law,  that  the  presence 
of  dry  grass  or  weeds  was  conclusive  evidence  of  negligence, 
should  have  told  the  jury  that  the  company  were  bound  to  use 
the  same  diligence  in  removing  dry  weeds  and  grass,  and  all 
other  combustible  materials,  from  exposure  to  ignition  by  the 
locomotive,  that  a  cautious  and  prudent  man  would  use  in 
referrence  to  combustible  materials  upon  his  own  premises,  if 
exposed  to  the  same  hazard  from  fire  as  dry  grass  upon  the  side 
of  a  railway.  This  instruction  went  beyond  this,  and  for  that 
reason  it  was  erroneous. 

The  jury  returned  into  court  after  they  had  retired  to  con- 
sider of  their  verdict,  and  asked  further  instructions.  The  court 
thereupon  gave  this :  "  That  if  you  believe  from  the  proof  in 
the  case,  that  the  fire  from  the  locomotive  of  the  defendants 
set  the  fire  out,  by  which  the  plaintiff's  hay  was  burnt,  that  is 
sufficient  proof  on  this  point  to  make  the  defendants  liable." 
There  is  no  error  in  giving  proper  instructions  after  the  jury 
have  retired,  when  they  shall  request  it.  It  may  be  discretion- 
ary, but  it  cannot  be  erroneous,  for  the  court  to  give  the  jury 
proper  instructions  as  to  the  law  applicable  to  the  case,  when 
asked  to  do  so  by  the  jury. 

This  instruction,  however,  was  manifestly  wrong,  and  should 
not  therefore  have  been  given.     If  the  rule  it  announces  was 
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correct,  a  railroad  company  would  be  insurers  against  fire 
escaping  from  their  engines,  no  matter  how  high  a  degree  of 
diligence  they  may  have  employed,  or  in  what  manner  the  fire 
may  have  escaped.  Under  such  a  rule,  no  degree  of  diligence, 
even  the  utmost  of  which  human  capacity  is  capable,  would 
relieve  them,  if  it  were  but  shown  that  the  fire  escaped  from 
an  engine  of  the  company.  Such  a  rule  cannot  be  found  to 
have  ever  been  announced  by  the  courts  of  this  country  or  in 
Great  Britain  ;  and  the  instruction  is  manifestly  erroneous. 

ISTo  objection  is  perceived  to  the  third  instruction  given  for 
defendants  below.  As  modified,  we  are  of  the  opinion  that  it 
fairly  presents  the  law  applicable  to  the  case.  In  discussing 
plaintiff's  third  instruction,  and  that  given  at  the  request  of 
the  jury,  we  have  disposed  of  the  sixth  assignment  of  errors. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Separate  opinion  by  Mr.  Justice  Breese  : 

It  is  true,  a  railroad  company  has  a  chartered  right  to  use 
their  road  for  their  profit,  but  it  must  be  in  obedience  to 
the  maxim  of  universal  application:  "Sic  utere  tuo  ut  nox 
alienum  Icedas." 

I  cannot  believe  there  is  the  slightest  analogy  between 
individual  action  and  conduct,  and  that  of  an  association 
running  and  controlling  such  dangerous  machines  as  railroad 
locomotives.  Nor  can  I  think  the  care  and  diligence  a  prudent 
man  would  use  about  his  own  property  is  of  the  same  grade  a8 
that  required  of  railroad  companies.  For  the  safety  of  the 
people  and  their  property,  a  degree  much  higher  ought  to  be 
required.  The  care  and  diligence  required  in  every  case, 
should  have  some  relation  or  affinity  to  the  nature  of  the  busi- 
ness, and  of  the  instrumentalities  by  which  it  is  conducted. 
The  opinion  of  the  majority  of  the  court  shows  this,  An 
individual  proprietor  is  not  required  to  place  spark  arresters  or 
other  contrivances  over  his  chimney-tops,  but  railroad  pro- 
prietors are.  They  must  make  their  engines  as  safe  as  possible 
by  the  use  of  proper  appliances. 
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Syllabus. 

My  opinion  goes  still  further,  as  expressed  in  the  case  of 
Bass  v.  The  Chicago,  Burl.  &  Qu.  R.  R  Co.  28  111.  9. 

In  addition  to  these  approved  mechanical  contrivances,  they 
should  be  required  to  keep  their  roadway,  on  both  sides,  free 
from  inflammable  material,  which  can  be  effectually  and 
cheaply  done,  and  which,  being  done,  should  exonerate  them 
from  liability  unless  actual  negligence  be  proved  against  them. 
While  any  reasonable  act  remains  to  be  done  by  them,  and 
which  contributes  to  the  injury  complained  of,  or  was  the 
proximate  or  remote  cause  of  the  injury,  they  ought  not  to  be 
exonerated. 

Having  removed  all  combustible  material,  and  keeping  it 
from  their  roadway,  and  using  the  most  approved  contrivances 
to  prevent  the  scattering  of  fire,  reason  and  justice  would 
concur  in  holding  them  guiltless  should  accidents  happen. 
Omitting  these,  they  should,  in  my  judgment,  be  held  guilty 
of  negligence  in  every  case  like  the  one  now  decided. 

Judgment  reversed. 


Ebenezer  Jayne 

v. 
Robert  F.  Gregg. 

1.  Taxes  —for  whose  benefit  paid.  The  principle  has  been  repeatedly  set- 
tled by  this  court,  that  the  benefit  arising  from  the  payment  of  taxes  upon  real 
estate,  by  a  party  without  title  or  interest,  does  not  inure  to  the  benefit  of  the 
party  claiming  under  color  of  title. 

2.  So,  where  A  paid  taxes  on  real  estate,  from  1853  to  1858  inclusive,  and, 
in  March,  1858,  conveyed  his  title  to  B,  who  paid  the  taxes  from  1859  to  1863 
inclusive  ;  Held,  that  A,  having  parted  with  his  title  before  the  taxes  for  the 
year  1858  became  a  lien  upon  the  land,  was  under  no  obligation  to  pay  them  ; 
and  that  B  cannot  claim  the  benefit  of  A's  payment,  as  against  the  patent  title. 

3.  Residence  —  when  must  be  shown.  The  defendant  in  ejectment,  plead- 
ing the  limitation  law  of  1835  in  bar,  fails,  if  his  residence  be  not  shown.  In 
the  absence  of  any  evidence,  actual  residence  cannot  be  presumed. 

4.  Deed  —  when  delivered.  In  the  absence  of  proof  to  the  contrary,  the 
presumption  is,  that  a  deed  is  delivered  on  the  day  of  its  date. 
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"Writ  of  Error  to  the  Circuit  court  of  Marion  county ;  the 
Hon.  Silas  L.  Br  yak,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  in  the  Circuit 
Court  of  Marion  county,  May  19th,  1863,  by  Ebenezer  Jayne, 
to  recover  the  undivided  nine-thirteenths  of  a  forty  acre  tract 
of  land  in  that  county,  claimed  by  Robert  F.  Gregg.  The 
cause  was  tried  at  the  March  Term,  1864,  of  the  Circuit  Court 
of  that  county. 

Jayne,  the  plaintiff  in  the  court  below,  derived  title  from 
Solomon  C.  Dickinson,  the  original  patentee,  and,  on  trial, 
introduced  in  evidence,  without  objection,  the  patent  from  the 
United  States,  dated  10th  October,  1840,  and  a  warranty  deed, 
in  due  form,  from  Dickinson  to  Jayne,  dated  6th  November, 
1862,  and  rested. 

The  defendant,  without  objection,  introduced  in  evidence 
the  following  deeds : 

1.  Stephen  Dickinson,  Adm'r  of  the  estate  of  Reuben 
Dickinson,  deceased,  to  Robert  M.  Elliott ;  dated  October  31st, 
1851. 

2.  Robert  M.  Elliot  and  wife  to  Isaac  McClelland;  war 
ranty  deed,  dated  February  16th,  1852. 

3.  Isaac  McClelland  and  wife  to  Charles  Floyd  Jones; 
warranty  deed,  dated  March  27th,  1852,  conveying  an  undi- 
vided interest  of  four-thirteenths. 

4.  Isaac  McClelland  and  wife  to  Morris  Ketchum;  war- 
ranty deed,  dated  April  10th,  1852,  conveying  an  undivided 
interest  of  nine-thirteenths. 

5.  Morris  Ketchum  and  wife  to  John  W.  Stevens;  war- 
ranty deed,  dated  April  20th,  1857,  conveying  the  interest 
acquired  from  McClelland. 

6.  John  W.  Stevens  and  wife  and  Charles  Floyd  Jones  and 
wife  to  Robert  F.  Gregg;  warranty  deed,  dated  March  1st, 
1858.  Acknowledged  by  Stevens  and  wife  on  the  27th  of 
March,  A.  D.  1858,  in  New  Jersey.  Acknowledged  by  Jones 
and  wife  on  April  8th,  1858,  in  Illinois. 
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Brief  for  the  Plaintiff  in  error.        Brief  for  the  Defendant  in  error. 

The  lands  purported  to  be  conveyed  by  all  the  aforesaid 
deeds  were  the  premises  in  controversy,  and  the  said  deeds 
were  properly  executed,  acknowledged  and  recorded.  The 
defendant  then  proved  that  he,  and  those  who  held  the  title 
now  owned  by  him,  had  been  in  possession  of  the  premises 
in  controversy  since  1854,  and  that  he  was  still  in  possession; 
that  all  the  taxes  on  said  land  from  1853  to  1858,  both  inclu- 
sive, had  been  paid  by  Charles  Floyd  Jones,  and  that  he  had 
paid  all  the  taxes  on  said  land  from  1859  to  1863,  both  inclu- 
sive, and  then  rested.  No  further  evidence  was  introduced  by 
either  party. 

Trial  by  the  court  and  judgment  for  the  defendant.  Motion 
for  a  new  trial  overruled.  The  plaintiff  brings  the  cause  to 
this  court  upon  writ  of  error. 

Mr.  B.  B.  Smith,  for  the  plaintiff  in  error. 

The  defendant  utterly  failed  to  prove  payment  of  taxes  on 
nine-thirteenths  for  seven  years  in  succession,  by  the  person 
holding  color  of  title.  Payment  of  taxes  must  be  made  by  the 
person  who  held  the  color  of  title  at  the  time  of  the  payment. 
Chickering  v.  Failes,  26  111.  521,  522 ;  Stearns  v.  Gittings,  23 
id.  391,  392 ;  Bride  v.  Watt  et  al.,  id.  506  ;  Fell  v.  Cessford, 
26  id.  525. 

Mr.  H.  K.  S.  O'Melvent,  for  the  defendant  in  error. 

Aside  from  the  defendant's  rights  under  the  Laws  of  1839, 
of  claim  and  color  of  title,  etc.,  he  has  shown  a  title  deduced  of 
record  from  the  administrator's  sale,  and  ten  years  payment 
of  taxes  with  actual  possession.  The  plaintiff's  claim  is  barred 
under  the  Law  of  1835.  E.  S.  1845,  p.  349,  §  8. 

The  presumption  is  only  prima  facie  that  a  deed  is  delivered 
on  the  day  of  acknowledgment,  and  that  presumption  is 
rebutted  by  the  fact  that  the  grantor  of  defendant  paid  the 
taxes  for  1857,  and  the  acknowledgment  of  the  deed  was  on 
April  8th,  1858. 
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Opinion  of  the  Court. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  in  which  the  plaintiff  proved 
a  title  derived  from  the  patentee,  and  the  defendant  showed 
color  of  title  by  a  deed  to  one  Jones,  and  a  deed  from  Jones  to 
himself.  He  also  proved  that  Jones  paid  the  taxes  for  the  years 
1853  to  1858,  inclusive,  and  that  he  himself  paid  the  taxes  from 
1859  to  1863,  both  inclusive.  Bat  the  weakness  of  this  defense 
lies  in  the  fact  that  the  deed  from  Jones  to  the  defendant  hears 
date  March  1,  1858,  and  it  was  acknowledged  on  the  27th  of 
March,  1858.  In  the  absence  of  all  proof,  the  presumption  is 
that  it  was  delivered  on  the  day  of  its  date.  At  the  time,  then, 
that  the  defendant  acquired  his  color  of  title,  to  wit,  March, 
1858,  the  taxes  for  that  year  had  not  become  a  lien  on  the  land, 
and  did  not  become  so  until  the  1st  of  May,  1858,  and,  although 
the  day  of  their  payment  does  not  appear  by  the  record,  they 
could  not  have  been  in  fact  paid  until  long  after  that  date. 
When  Jones  paid  them  he  had  parted  with  his  title,  and,  as 
they  were  not  a  lien  at  the  time  of  his  conveyance,  he  was 
under  no  obligation  to  pay  them.  Payment  by  him  was  merely 
payment  by  a  stranger,  and  the  defendant,  who  had  the  color- 
able title,  and  should  have  paid  the  taxes,  can  derive  no  aid 
from  the  payment  by  Jones.  This  principle  has  been  repeat- 
edly settled  by  this  court.  Fell  v.  Cessford,  26  111.  525,  and 
eases  there  cited.  If  Jones  had  held  a  lien  on  the  land,  a 
different  question  would  have  been  presented,  but,  so  far  as  the 
record  discloses,  he  had  no  interest  in  it. 

Counsel  in  their  brief  appeal  to  the  limitation  law  of  1835. 
But  that  law  requires  residence,  and  there  is  no  evidence  in 
this  record  showing  what  the  character  of  the  possession  was. 

We  cannot  presume  it  was  by  actual  residence  as  required  by 
that  act.  The  judgment  must  be  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 
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Silas  Peters 

v. 

Andrew  J.  Smith. 

1.  Fraud — possession  of  personal  property.  The  possession  of  personal 
property  is  prima  facie  evidence  of  ownership,  but  it  may  in  most  cases  b« 
rebutted.  The  possession  of  agents,  factors,  brokers,  common  carriers,  ware- 
housemen, mechanics  and  bailees  of  like  character  is  not  fraudulent  per  se.  In 
such  cases  the  possession  must  be  shown  to  accompany  the  ownership  to  render 
such  property  liable  for  the  debts  of  the  custodian  of  the  property. 

2.  Same.  Cattle  or  other  stock  may  be  placed  in  the  hands  of  an  agister, 
and  be  held  for  the  true  owner  as  against  the  creditor  of  the  bailee.  So  of 
property  hired  or  borrowed  for  temporary  purposes,  and  no  reason  is  perceived 
why  a  farmer  may  not  hire  or  borrow  stock  and  implements  with  which  to 
prosecute  his  business. 

3.  Bailment  —  under  the  statute.  The  second  section  of  the  statute  of 
frauds  has  provided  that  a  loan  of  chattels  may  be  made  by  parol,  not  to  last 
more  than  five  years.  If  it  shall  continue,  however,  for  a  longer  period,  it  is 
declared  to  be  fraudulent,  unless  the  loan,  limitation  or  reservation  is  made  by 
will  or  deed  in  writing,  duly,  acknowledged  and  recorded.    Under  this  enact- 
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Statement  of  the  case. 

ment  a  loan  of  personal  property  may  be  for  five  years  by  parol  agreement 
and  protected  by  the  statute,  unless  fraud  is  shown. 

4.  Same  —  Where  a  person  has  failed  in  business,  and  surrendered  his 
property  for  the  benefit  of  his  creditors,  and  enters  upon  and  cultivates  a  farm 
belonging  to  his  wife,  and  his  brother  purchases  the  stock  and  implements 
necessary  to  prosecute  the  business,  and  loans  it  to  him,  but  no  definite  time 
is  fixed  for  the  termination  of  the  loan,  and  a  creditor  of  the  debtor  recovers  a 
juagment  on  a  debt  incurred  while  the  debtor  was  in  business  and  seizes  the 
property  thus  loaned  to  the  debtor,  —  Held,  that  the  true  nature  of  the  transac- 
tion may  be  shown,  and  that  the  loan  and  possession  of  the  property  was  not, 
of  themselves,  a  fraud  upon  creditors  of  the  borrower,  even  when  he  had  under 
authority  sold  a  portion  of  the  chattels  and  replaced  them  with  other  property. 

Appeal  from  the  Circuit  Court  of  Clark  county  ;  the  Hon. 
Hiram  B.  Decius,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  Silas  Peters,  in 
the  Clark  Circuit  Court,  against  Andrew  J.  Smith.  The  dec- 
laration proceeded  for  the  recovery  of  a  quantity  of  stock  and 
farming  implements.  Defendant  filed  three  pleas ;  first,  non 
cepit;  second,  property  in  defendant ;  third,  property  in  William 
S.  Peters.  Issues  were  formed,  and,  by  agreement  of  the  par- 
ties, the  cause  was  tried  by  the  court  without  the  intervention 
of  a  jury. 

On  the  trial,  plaintiff  proved  that  he  purchased  the  property 
and  placed  it  in  the  hands  of  his  brother,  William  S.  Peters, 
to  be  used  by  him  in  prosecuting  the  business  of  farming  until 
it  should  be  wanted  by  plaintiff.  It  also  appears  that  William 
S.  Peters  had  been  engaged  in  mercantile  business  in  Ohio, 
with  one  Young :  that  they  had  failed,  and  applied  their 
property,  so  far  as  it  would  go,  to  the  payment  of  their  debts ; 
that  William  S.  Peters  came  to  this  State  and  commenced 
farming  on  a  tract  of  land  his  father-in-law  gave  to  his  wife. 
And  plaintiff  purchased  some  five  or  six  hundred  dollars'  worth 
of  stock  and  farming  implements  and  placed  them  in  his  hands 
to  be  used  in  the  prosecution  of  the  business  until  plaintiff  re- 
quired them  to  be  returned.  It  also  appears  that  William  S. 
Peters  sold  a  part  of  this  property  and  supplied  its  place  by 
the  purchase  of  other  property  with  the  proceeds  of  such  sales. 
And  he  testifies  that  he  had  authority  to  do  so,  conferred  by 
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his  brother.  The  property  seems  to  have  been  placed  in  his 
hands  some  time  in  the  fall  of  1859  or  the  first  of  the  year  1860. 

It  appears,  that,  at  the  April  Term,  1861,  Stix,  Krouse  &  Co., 
recovered  a  judgment  against  William  S.  Peters  on  a  debt 
against  him  and  Young,  for  $340.71.  An  execution  issued 
upon  this  judgment,  was  levied  upon  this  property  in  the  latter 
part  of  November,  1863,  by  defendant,  who  was  then  the 
sheriff  of  Clark  county,  and  to  whom  the  execution  was 
directed. 

After  hearing  the  evidence,  the  court  found  the  issues  for 
defendant.  Whereupon  plaintiffs  entered  a  motion  for  a  new 
trial,  which  the  court  overruled,  and  rendered  a  judgment  for 
the  return  of  the  property ;  and  plaintiff  brings  the  case  to 
this  court  by  appeal,  and  asks  a  reversal  of  the  judgment. 

Mr.  John  Scholfield,  for  the  appellant. 

1.  The  court  below  decided  this  case  upon  the  hypothesis  that 
bare  possession  of  personal  property  is  sufficient  to  prore  own- 
ership, even  against  positive  countervailing  proof.  The  tes- 
timony of  William  S.  Peters  and  Isaiah  Stephens  is  positive, 
that  the  property  in  controversy  belonged  to  the  appellant  and 
not  to  William  S.  Peters,  and  they  are  corroborated  by  Unzicker 
and  Howe,  and  contradicted  by  nobody.  It  was  proved  that 
William  S.  Peters  was  in  possession  of  the  property,  exercising 
acts  of  ownership  over  it ;  but  it  was  also  clearly  proved  that 
his  possession  was  that  of  a  bailee  or  agent,  and  not  that  of 
owner. 

2.  It  is  conceded  that  possession  of  personal  property  is 
prima  facie  evidence  of  ownership  ;  but  the  possession  maybe 
accompanied  with  such  circumstances  as  to  rebut  such  presump- 
tion. Bergen  v.  Biggs,  34  111.  170.  Even  a  loan  of  property 
by  the  purchaser  to  the  seller,  for  a  temporary  purpose,  or  the 
employment  of  the  seller  to  use  the  property  in  pursuit  of  the 
business  of  the  purchaser,  will  not  avoid  the  sale,  and  render 
the  property  liable  to  sale  on  execution  issued  after  the  pur- 
chase. Brown  v.  Riley,  22  111.  52. 
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3.  The  principle  that  "  if  a  person  sell  personal  property  and 
does  not  deliver  it  to  the  vendee,  there  being  no  agreement  in 
the  bill  of  sale  that  the  possession  should  remain  with  the 
vendor,  the  sale  will  be  deemed  fraudulent  as  to  the  creditors 
of  the  vendor,"  {Bay  et  al.  v.  Cook,  31  111.  336,)  has  no  appli- 
cation to  this  case.  There  is  no  pretense  in  the  evidence  that 
the  property  in  controversy  was  sold  by  William  S.  Peters  to 
the  appellant.  The  property  was  purchased  of  other  parties, 
and  the  only  question  was,  whether  it  was  purchased  for  appel- 
lant or  William  S.  Peters. 

4:.  Fraud  is  never  presumed  ;  it  must  always  be  proved  either 
by  direct  or  circumstantial  evidence.  When  there  is  no  evi- 
dence of  fraud,  neither  the  court  nor  the  jury  have  the  right  to 
infer  or  presume  it.  Wright  v.  Grover  et  al.,  27  111.  430.  The 
fact  that  William  S.  Peters  used  and  managed  the  property  as 
his  own,  and  sometimes  neglected  to  explain  that  he  was 
merely  an  agent,  but  called  the  property,  or  spoke  of  it,  as  his 
own,  is  referable  to  and  explained  by  the  character  of  his 
agency  as  proved. 

Messrs.  Delaney  &  Allen,  for  the  appellee. 

It  is  the  policy  of  the  law,  when  property  is  to  be  held,  used 
and  enjoyed  by  one,  while  it  belongs  to  another,  to  require 
that  the  public  shall  be  put  upon  notice  of  the  fact.  Hence, 
when  property  is  under  mortgage  and  the  mortgagor  retains 
possession,  his  right  to  do  so  must  appear  on  record ;  so  jealous 
is  the  law  in  regard  to  the  rights  of  creditors,  that  the  courts 
have  so  decided. 

All  conveyances  of  goods  and  chattels,  where  the  possession 
is  permitted  to  remain  with  the  donor  or  vendor,  are  fraudulent 
per  se,  and  void  as  to  creditors,  unless  the  retaining  possession  be 
consistent  with  the  deed.    Thornton  v.  Davenport,  1  Scam.  296. 

A  chattel  mortgage  of  goods,  where  it  is  provided  that  the 
mortgagor  shall  retain  possession  and  sell  the  goods,  or  dispose 
of  them  in  any  way,  for  an  indefinite  period  of  time,  is  fraudu- 
lent and  void  as  against  creditors.  Davis  v.  Ransom,  18  111. 
396 ;  and,  to  same  effect,  Read  v.  Wilson,  22  id.  377. 
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Suffering  property  to  remain  with  the  mortgagor  after  a 
default  in  payment,  is  a  fraud  per  se,  not  subject  to  explana- 
tion. Reed  v.  Evans,  16  111.  594. 

Possession  should  accompany  the  title  to  personal  property, 
or  a  sale  will  be  void  per  se,  as  to  creditors  without  notice,  and 
not  open  to  explanation,  unless  the  deed  be  properly  acknowl- 
edged or  it  be  expressly  stipulated  otherwise.  Thompson  v. 
Yeck,  21  111.  73. 

So  likewise  the  possession  of  property  by  a  donor  is  fraudu- 
lent of  itself  as  to  creditors,  unless  there  is  a  written  stipula- 
tion for  retaining  such  possession. 

To  pass  the  title  to  personal  property,  as  regards  third  per- 
sons, there  must  be  a  change  of  possession,  so  that  others  may 
not  be  deceived  and  defrauded  by  the  apparent  ownership  of 
one,  while  the  title  is  really  in  another.  Ketchum  v.  Watson, 
24  111.  591. 

The  possession  of  personal  property  is  prima  facie  evidence 
of  ownership.  Brownell  v.  Dixon,  37  111.  197. 

These  cases,  while  not  directly  in  point,  there  being  no  writ- 
ten and  recorded  instrument  explaining  the  possession  of  the 
property,  serve  to  show  the  necessity  of  discountenancing  trans- 
actions where  property  may  be  covered  up,  to  the  prejudice  of 
creditors  ;  and  if  such  case  is  necessary  where  the  transaction 
is  reduced  to  writing,  acknowledged  and  recorded,  how  much 
more  suspicious  is  a  transaction  where  there  is  no  written  instru- 
ment, no  written  acknowledgement  and  no  record. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

Is  the  possession  of  property,  for  three  or  four  years  under  a 
loan,  a  fraud  on  creditors,  such  as  will  render  it  liable  to  execu- 
tion against  the  borrower?  Or  may  the  ownership  and  the 
oono.  fides  of  the  transaction  be  shown  to  defeat  a  levy  and  sale  ? 
In  this  case  no  attempt,  beyond  the  transaction  itself,  is  made 
to  prove  it  fraudulent.  It  appears  that  defendant  in  execution, 
having  failed  as  a  merchant,  in  Ohio,  and  having  surrendered 


422  Peters  v.  Smith.  [Jan.  T., 

Opinion  of  the  Court. 

his  property  to  his  creditors,  came  to  this  State  and  went  on  a 
farm  owned  by  his  wife,  given  to  her  by  her  father;  that  his 
brother  purchased  and  placed  in  his  hands  about  five  hundred 
dollars'  worth  of  property,  consisting  of  stock  and  utensils  suit- 
able for  conducting  a  farm  ;  that,  between  three  and  four  years 
afterward,  one  of  the  creditors  sued  ¥m.  S.  Peters,  on  a  debt 
contracted  by  him  while  engaged  in  merchandising  in  Ohio, 
recovered  judgment,  issued  execution  and  had  it  levied  on  this 
property.  It  appears,  that  defendant  in  execution,  during  the 
time  he  had  it  in  possession,  used  it  and  sold  portions  of  it,  as 
owners  of  such  property  usually  do.  But  the  neighbors  seem 
to  have  known  that  it  was  claimed  to  belong  to  appellant. 

The  interests  of  commerce,  trade,  and  the  varied  business  of 
all  civilized  people,  require  that  no  inconsiderable  amount 
of  their  business  shall  be  done  by  the  intervention  of  agents, 
factors,  brokers  and  bailees  of  some  description.  Factors, 
brokers,  common  carriers,  warehousemen,  mechanics  and  manu- 
facturers, are  constantly  intrusted  with  large  amounts  of  goods 
and  material,  for  sale,  transportation,  safe  keeping,  or  to  be 
manufactured  into  wares  and  merchandise.  In  such  cases,  it 
is  conceded  by  all,  such  possession  is  not,  of  itself,  fraudu- 
lent, but,  if  fraudulent,  it  must  be  established  by  evidence.  In 
such  cases  the  possession  does  not  accompany  the  ownership. 
It  is  true,  the  mere  possession,  generally,  is  prima  facie 
evidence  of  ownership  in  the  person  having  the  custody  of  the 
property,  but  this  presumption  may  be  rebutted  by  proof  of 
the  true  ownership.  But,  in  the  hands  of  carriers  and  ware- 
housemen, the  possession  usually  is  such  that  it  does  not  even 
raise  a  presumption  that  they  are  the  owners  of  the  property. 

Large  quantities  of  material  are  constantly  being  placed  in 
the  hands  of  artificers  and  manufacturers,  for  the  purposes  of 
being  converted  into  goods,  wares  and  merchandise,  and  yet  it 
is  permitted  to  the  owner  to  prove  and  hold  his  property,  unless 
the  transaction  is  tainted  with  fraud  in  fact.  And  it  is  believed, 
that,  so  far  as  it  relates  to  trade  and  commerce,  the  rule  haa 
always  obtained,  that  the  character  of  the  transaction  may  be 
shown. 
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The  rule  seems  to  be  equally  well  settled,  that  stock  in  the 
hands  of  an  agister  may  be  held  by  the  true  owner,  as  against 
the  creditors  or  even  vendees  of  the  agister.  Property  hired  or 
loaned  for  temporary  use  falls  within  the  same  rule ;  and  no 
reason  is  perceived  why  a  farmer  may  not  hire  or  borrow  stock 
and  implements  to  carry  on  his  business,  or  why  the  wealthy 
may  not,  of  their  abundance,  leave  their  property  to  a  poor 
neighbor  or  relative,  to  enable  them  to  obtain  a  livelihood,  with- 
out forfeiting  the  ownership.  To  so  hold,  would  cut  off  all 
the  aid  that  may  be  kindly  extended  by  the  affluent  to  the 
industrious  poor,  who  are  willing,  but  unable,  to  contribute  to 
the  production,  so  essentially  necessary  to  the  support  and  well- 
being  of  society.  The  prosperity  of  communities  is,  in  this 
manner,  advanced  perhaps  to  an  equal  extent  as  in  other  cases 
of  bailment,  which  is  fully  sanctioned  and  protected  by  the 
laws  of  all  countries. 

But  the  second  section  of  the  statute  of  frauds  and  perjuries 
(R.  S.  259)  declares,  that,  "where  any  loan  of  goods  and 
chattels  shall  be  pretended  to  have  been  made  to  any  person, 
with  whom,  or  those  claiming  under  him,  possession  shall  have 
remained  for  the  space  of  five  years,  without  demand  made 
and  pursued  by  due  process  of  law  on  the  part  of  the  pretended 
lender,  or  where  any  reservation  or  limitation  shall  be  pre- 
tended to  have  been  made  of  an  use,  or  property  by  way  of 
condition,  reservation,  remainder  or  otherwise,  in  goods  or 
chattels,  the  possession  whereof  shall  have  remained  in  another, 
as  aforesaid,  the  same  shall  be  taken,  as  to  creditors  and  pur- 
chasers of  the  person  aforesaid,  so  remaining  in  possession,  to 
be  fraudulent,  and  that  the  absolute  property  is  with  the  pos- 
session, unless  such  loan,  reservation  or  limitation  of  use  or 
property  were  declared  by  will  or  deed  in  writing  proved  and 
recorded  as  aforesaid."  From  this  enactment,  there  can  be  no 
question,  that  a  loan  of  personal  property. may  be  made  by 
parol  and  be  protected  by  the  law,  for  five  years,  unless  it  can 
be  shown  to  have  been  contrived  for  fraudulent  purposes.  If, 
however,  it  remains  in  the  hands  of  the  person  to  whom  it  is 
loaned  beyond  that  period,  it  becomes  fraudulent  per  se.    Under 
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the  statute,  as  to  creditors  and  purchasers  of  the  borrower,  the 
!oan  is  evidenced  by  deed  duly  acknowledged  and  recorded. 

In  this  case,  W.  S.  Peters  had  not  been  in  possession  for  the 
period  of  five  years.  It  appears,  that,  in  the  latter  part  of  the 
year  1859,  or  the  early  part  of  1860,  appellant  came  from  Ohio 
and  purchased  the  property  and  placed  it  in  the  hands  of  Wil- 
liam, and  it  was  replevied  in  December,  1863.  It  thus  appears, 
that  he  had  been  in  possession  only  about  four  years.  It  is, 
however,  urged,  that  William  sold  a  portion  of  the  property 
placed  in  his  hands,  and,  that  this  is  evidence  of  fraud.  He 
states  in  his  testimony,  that  such  was  the  fact,  but  that  he  re- 
placed it  with  other  property  for  appellant.  He,  however, 
states,  that  he  had  discretionary  power  in  the  management  of 
the  property,  and  acted  for  his  brother.  This  was  not  incon- 
sistent with  the  use  or  reservation  of  the  property  by  appellant, 
if  made  in  good  faith,  and  he  states,  that  he  had  no  interest  in, 
or  owned  any  portion  of,  the  property. 

In  his  evidence,  William  Peters  swears,  that  no  time  was 
agreed  upon  when  the  arrangement  should  cease,  but  that  it 
depended  upon  the  will  of  the  parties.  The  statute  does  not 
require,  that  the  time  shall  be  fixed,  when  the  loan  is  made,  for 
its  termination,  but  that,  if  possession  under  the  loan  shall  con- 
tinue for  five  years,  then  the  ownership  shall  be  taken  to  be  in 
the  borrower.  That  presumption  does  not  arise  in  this  case 
from  continued  possession,  as  the  five  years  had  not  elapsed. 

It  may  be  said  this  was  not  a  loan.  If  not,  it  is  still  within 
the  statute,  because,  by  the  arrangement,  appellant  had  the 
remainder,  or  reservation  of  the  ultimate  use  of  the  property. 
And  it  does  not  matter  whether  it  is  called  a  loan  or  an 
agency.  The  effect  is  the  same  in  either  case.  Upon  an 
attentive  examination  of  all  the  evidence  in  this  record,  we 
are  not  prepared  to  hold  that  fraud  is  established,  but  would 
be  better  satisfied  to  have  it  passed  upon  by  another  jury. 
The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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Catherine  Heuser  et  al. 

v. 

Jonathan  M.  Harris,  Executor,  etc.,  et  al. 

1.  Testator  —  may  dispose  of  Ms  property  as  he  chooses.  A  testator,  of 
sound  mind,  may  make  such  final  disposition  of  his  estate  by  will  as  he  may 
choose,  subject  to  the  statutory  rights  of  his  widow,  if  he  leaves  one. 

2.  Same  —  estate  of —  next  of  kin  have  no  equitable  right  to.  Next  of  kin, 
no  matter  how  near  the  degree  of  relationship,  have  no  equitable  right  to  their 
kinsman's  estate.  A  disposition  of  it  by  will,  or  by  deed,  there  being  no  legal 
impediment,  determines  its  destiny.  But  in  case  of  intestacy,  their  right  to 
the  estate  becomes  a  legal  one. 

3.  Wills  —  of  charitable  bequests  —  what  will  be  considered  certain.  A  tes- 
tator, by  his  will,  made  two  bequests,  as  follows  :  The  lands,  of  which  he  died 
seized,  to  be  sold  at  public  auction,  one-half  of  the  proceeds  to  go  to  the 
school  district  in  which  the  lands  were  located,  to  be  used  for  school  purposes 
only,  and  to  be  under  the  control  of  one  trustee,  to  be  elected  by  "  the  people  " 
of  the  district  for  the  term  of  four  years,  who  should  give  a  bond  for  the 
faithful  discharge  of  his  duties,  no  person  to  receive  any  per  cent  of  the  fund 
for  their  trouble,  and  the  interest  only  of  such  fund  to  be  used ;  the  other  half 
of  the  proceeds  to  go  "  to  the  poor  of  Madison  county,"  the  interest  of  such 
fund  only  to  be  used.  Held,  that  these  bequests  are  operative  and  valid  ;  and 
certain,  both  as  to  the  object  and  recipient ;  and  made  to  corporations  by  law 
capable  of  taking  by  deed  or  will. 

4.  Same  —  charitable  bequests  — favored  in  the  law.  It  is  the  policy  of  the 
law  to  uphold  charitable  bequests  of  this  character,  and  they  have  received  the 
unqualified  sanction  of  courts  of  chancery  by  a  long  and  uninterrupted  line  of 
decisions,  and  are  held  to  be  within  the  very  letter  and  spirit  of  the  statute  of 
the  43  Eliz.  chap.  4,  which  is  in  force  in  this  State. 

5.  Same  —  concerning  the  appointment  of  trustee  — failure  to  elect  —  court 
of  chancery  may  supply.  As  to  the  bequest  made  to  the  school  district,  it  is 
immaterial  whether  a  trustee  be  elected  or  not, — if  not,  the  bequest  would  not» 
for  that  reason,  be  lost,  as  a  court  of  chancery  upon  proper  application  may 
supply  one,  it  having  over  this  subject  unquestionable  jurisdiction,  and  will 
execute  it  cy  pres  or  as  near  the  intention  of  the  testator  as  possible,  and  this, 
without  refei^nce  to  the  statute  of  43  Eliz.  chap.  4. 

6.  Same  —  the  phrase  "the  people"  —  to  be  understood  in  a  political  sense. 
The  phrase  "  the  people,"  used  to  designate  the  persons  who  are  to  votfl 
for  the  trustee,  who  is  to  have  control  of  the  school  fund,  must  be  understood 
in  a  political  sense,  and  to  mean  those  persons  only  in  whom  the  election 
power  is  deposited. 
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7.  Same  —  when  bequest  not  lost  by  change  of  beneficiary.  Nor  is  it  any 
objection  that  the  donee,  the  school  district,  is  subject  to  be  changed  by  legis- 
lative  enactment.  The  mere  fact  that  beneficiaries  may  change  will  not 
defeat  the  bequest,  if  the  object  of  the  gift  can  be  substantially  reached. 

8.  Same  —  charitable  bequests  more  favored  than  those  made  to  individuals. 
Charitable  bequests  are  favored  in  the  law,  and  will  receive  a  more  liberal 
construction  than  will  be  allowed  in  gifts  made  to  individuals,  as  in  the  latter 
case,  the  mode  in  which  the  legacy  is  to  take  effect  is  deemed  to  be  of  the  sub- 
stance of  the  legacy  ;  but  when  the  legacy  is  to  charity,  the  court  will  consider 
charity  as  the  substance,  and  in  such  cases,  if  the  mode  pointed  out  fails,  it 
will  provide  another  by  which  the  charity  may  take  effect. 

9.  Same  —  charitable  bequests  will  invariably  be  sustained.  When  a  bequest 
is  made  to  charity,  it  matters  not  how  uncertain  the  persons  or  the  objects 
may  be,  or  whether  the  persons  who  are  to  take  are  in  esse  or  not,  or  whether 
the  legatee  be  a  corporation  capable  by  law  of  taking,  or  whether  the  bequest 
can  be  carried  into  exact  execution  or  not ;  in  all  such  cases  the  court  will  sus- 
tain the  legacy,  and  when  a  literal  execution  becomes  inexpedient,  the  court 
will  execute  it  cy  pres,  or  as  nearly  so  as  possible. 

10.  Same  —  intention  of  donor  must  control.  The  intention  of  the  donor 
of  a  charity  will  control,  unless  it  is  impracticable,  in  which  event  the  court 
may  change  it,  cy  pres. 

11.  Same  —  object  or  place  cannot  be  changed.  But,  while  charities  are 
administered  by  courts  upon  cy  pres  principles,  for  the  purpose  of  carrying 
into  effect  the  intention  of  the  donor,  they  cannot  change  the  object  or  place 
because  the  fund  could  be  more  judiciously  applied  to  another  place,  or  to  a 
different  object. 

12.  Same  —  legacies  to  individuals  —  cannot  be  executed  cypres.  The  doc- 
trine of  cy  pres  cannot  be  resorted  to  in  cases  of  legacies  left  to  individuals. 

13.  Same  —  validity  of  bequest  "  to  the  poor  of  Madison  county."  As  to  the 
bequest,  "  to  the  poor  of  Madison  county,"  it  was  intended  by  that  term  to 
mean,  the  paupers  of  that  county,  —  those  who  are  maintained  at  public  expense  ; 
and  the  County  Court  of  that  county,  being  the  legal  guardian  of  that  class  of 
persons,  is  a  proper  donor,  and  can  take  the  fund  and  control  it  as  trustee  of 
the  poor,  in  the  mode  prescribed  by  the  will.  In  such  case,  there  is  no 
necessity  of  resorting  to  the  doctrine  of  cy  pres. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the  Hon. 
Joseph  Gillespie,  Judge,  presiding. 

This  was  a  bill  in  chancery  filed  in  the  Circuit  Court  of 
Madison  county,  by  Catherine  Heuser  and  Mary  Schneider, 
the  appellants,  against  Jonathan  M.  Harris,  executor  of  Henry 
Seibert,  deceased,  and  the  school  directors  of    Union  district 
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No.  4,  of  town  5,  range  6,  west  of  the  3d  principal  meridian^ 
and  the  County  Court  of  Madison  county,  the  appellees,  to  set 
aside  the  fourth  clause  contained  in  the  will  of  the  said  Seibert, 
as  being  void  for  uncertainty,  the  same  being  bequests  to  said 
school  district,  and  to  the  poor  of  Madison  county,  of  the  pro- 
ceeds arising  from  the  sale  of  certain  lands,  thereafter  to  be 
made  by  the  executor.  The  bill  was  demurred  to,  and  demur- 
rer sustained  and  bill  dismissed  by  the  court  below,  whereupon 
an  appeal  was  taken  to  this  court. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Mr.  David  Gillespie,  for  the  appellants. 

Mr.  A.  W.  Metcalf,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

About  the  6th  of  February,  1865,  one  Henry  Seibert,  then 
of  Madison  county,  in  this  State,  departed  this  life,  leaving  a 
will,  which  was  duly  proved  in  the  probate  court  of  that 
county.  The  will  bore  date,  Madison  county,  October  4,  1862, 
the  fourth  clause  of  which,  after  appointing  Jonathan  M. 
Harris  his  "  administrator,"  was  as  follows  :  "  I  do  request  that 
the  administrator  shall  sell  the  land  at  public  auction,  to  the 
highest  bidder,  first  giving  six  months'  notice  in  the  Edwards- 
ville  paper  and  in  one  Alton  paper,  on  time,  as  follows,  one 
and  two  years  credit,  etc. ;  this  money  is  to  be  divided  as 
follows,  one-half  shall  go  to  the  school-district  in  which  the 
farm  lays,  and  shall  be  under  the  control  of  one  person  elected 
by  the  people  of  the  district,  and  he  shall  be  elected  for  four 
years  at  one  time,  and  be  required  to  give  security  for  the 
faithful  trust  put  in  his  hands,  and  no  one  shall  receive  any 
per  cent  for  their  trouble ;  this  shall  be  loaned  out,  and  none 
of  it  shall  be  used  except  the  interest,  and  it  for  no  other  pur- 
pose than  for  schooling  the  children,  and  the  other  half  shah 
go  to  the  support  of  the  poor  of  Madison  county,  but  none  of 
it  shall  be   used  but  the  interest,  but  first  the  adininistratoi 
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shall  have  a  reasonable  pay  out  of  the  proceeds  of  land  for  his 
labor." 

Catharine  Heuser  and  Mary  Schneider,  being  his  sisters,  and 
only  relatives  nearest  of  kin  to  the  testator,  exhibited  their  bill 
in  chancery  in  the  Madison  Circuit  Court  against  Jonathan  M. 
Harris,  to  whom  letters  of  administration  with  the  will  an- 
nexed had  been  granted,  and  the  directors  of  school  district 
No.  4,  town  5,  N.  R.,  6  W.,  and  the  County  Court  of  Madison 
county,  alleging  that  they  were  the  only  heirs  at  law  of  the 
deceased,  and  claimed  that  this  fourth  clause,  of  the  will  was 
inoperative  and  void  on  account  of  uncertainty, — that  portion 
of  it  giving  one-half  of  the  proceeds  of  the  sale  of  the  lard  to 
the  school  district  in  which  the  farm  was  situate,  in  this,  that 
by  law  the  school  directors  of  that  district  have  the  care,  cus- 
tody and  control  of  all  school  money  belonging  to  the  district 
or  accruing  to  the  same,  and  are  the  only  persons  authorized 
by  law  to  take  charge  of  the  same.  That  the  will  provides  no 
mode  by  which  the  person  who  is  to  have  control  of  this  fund 
shall  be  elected ;  that,  by  law,  school  districts  can  be  changed, 
and  the  will  provides  that  the  person  shall  be  elected  by  the 
people  of  the  district,  applying  indiscriminately  to  men,  women 
and  children,  whether  of  sufficient  understanding  to  vote  or 
not ;  and  the  will  further  provides  that  this  person,  so  to  be 
elected,  shall  give  security  for  the  trust,  without  stating  to 
whom  such  security  shall  be  given,  or  the  manner  in  wmich  it 
is  to  be  given,  or  the  amount  thereof,  and  therefore  the  pro- 
vision cannot  be  executed.  And  as  to  that  part  of  the  will 
giving  the  other  half  of  these  proceeds  to  the  support  of  the 
poor  of  Madison  county,  that  is  void  for  uncertainty,  and  can- 
not be  carried  into  effect,  because  the  money  is  not  placed  in 
the  hands  of  any  person  for  distribution,  nor  is  there  any 
method  or  manner  prescribed  in  which  it  is  to  be  distributed, 
or  in  what  proportion,  nor  can  it  be  ascertained  to  whom  the 
money  is  to  be  distributed,  as  "  the  poor  of  Madison  county  " 
is  a  very  uncertain  and  indeterminate  term,  and  no  method  is 
provided  by  the  will  of  ascertaining  who  are  to  take  the  bene- 
fits of  the  bequest. 
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The  bill  charges  that  the  administrator  had  no  lawful  author- 
ity to  make  sale  of  the  land,  as  the  title  to  it  is  in  them, 
complainants,  as  the  only  heirs  at  law  of  the  deceased. 

The  prayer  is,  that  this  fourth  clause  of  the  will  be  declared 
null  and  void,  and  that  the  administrator  be  enjoined  from  sell- 
ing the  land,  and  the  title  thereto  be  decreed  in  complainants. 

A  general  demurrer  was  put  in  to  this  bill,  which  was  sus- 
tained by  the  court,  and  the  bill  dismissed. 

To  reverse  this  decree  this  appeal  is  taken,  and  this  decision 
on  the  demurrer  and  dismissing  the  bill  is  assigned  as  error. 

It  is  argued  by  the  counsel  for  appellants  that  the  policy  of 
the  law  is  against  bequests  of  the  description  made  in  this  will, 
and  the  superior  equities  are  in  favor  of  the  appellants,  they 
being  his  sisters  and  only  heirs  at  law,  who  should  have  been 
the  natural  objects  of  his  charity,  and  he  says  that  statutes 
have  been  passed  in  some  of  the  States  to  prevent  such  dispo- 
sition of  property. 

There  being  no  statute  in  this  State  prohibiting  such 
bequests,  is  it  not  a  fair  inference  the  law-making  power  of  thio 
State  has  not  regarded  them  as  impolitic?  As  to  the  superior 
equities  of  an  heir  at  law  over  a  devisee  under  a  will,  we  are 
unable  to  perceive  them.  No  next  of  kin,  no  matter  how  near 
he  may  be,  can  be  said  to  have  any  equitable  right  to  his  kins- 
man's estate.  The  law  of  the  land  has  placed  every  person's 
estate  wholly  under  the  control  of  the  owner,  subject  to  such 
final  disposition  of  it  as  he  may  choose  to  make  by  his  last  will 
and  testament,  subject  to  the  statutory  rights  of  his  widow,  if 
he  leaves  one.  Ever  since  the  introduction  of  the  practice  of 
making  wills  it  has  been  universally  conceded  that  the  testator 
may  dispose  of  his  property  by  his  own  will  as  he  pleases. 

A  child  has  no  natural  right  to  the  estate  of  his  father :  if  he 
has,  it  is  a  right  which  cannot  be  asserted  against  the  testa- 
mentary disposition  of  the  estate  by  the  father.  So,  in  the 
absence  of  other  relatives  near  of  kin  to  the  owner  of  an 
estate,  a  brother  or  sister,  or  parent,  might  seem  to  have  a  right 
to  the  estate,  and  so  they  would,  in  all  these  cases,  upon  intes- 
tacy >  for  it  then  becomes  a  legal,  not  an  equitable  right;  so  that 
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it  cannot  be  asserted,  that  the  nearest  of  kin  has  any  equity 
whatever  in  the  estate  of  his  kinsman.  A  disposition  of  it  by 
the  owner,  by  will,  or  by  deed,  there  being  no  legal  impedi- 
ment, determines  its  destiny,  and  no  court  in  the  world  can 
afford  relief,  or  do  more  than  sympathize  with  the  disappointed 
expectant.  We  have  seen  no  legislation  of  any  State  directed 
against  the  policy  of  such  bequests,  and  recollect  no  judicial 
decision  in  that  direction.  On  the  contrary,  the  courts,  both 
in  England  and  in  this  country,  have  recognized  and  upheld 
such  charities,  following,  in  this  respect,  the  civil  law,  from 
which  the  rudiments  of  the  law  of  charities  was  undoubtedly 
derived.  It  was  a  fixed  maxim  in  Eoman  jurisprudence,  that 
legacies  to  pious  uses,  which  included  all  legacies  destined  for 
works  of  piety  or  charity,  whether  they  related  to  spiritual  or 
temporal  concerns,  were  entitled  to  peculiar  favor  and  to  be 
deemed  privileged  testaments.  2  Story's  Eq.  Jur.  489,  §  1137. 
By  this  law,  the  construction  of  testaments  of  this  nature  was 
most  liberal,  and  the  legacies  were  never  permitted  to  be  lost, 
either  by  the  uncertainty  or  failure  of  the  persons  or  objects 
for  which  they  were  destined.  As  instances,  if  a  legacy  was 
given  to  the  church,  or  to  the  poor  generally,  without  any 
description  of  what  church  or  what  poor,  this  law  sustained  it, 
by  giving  it,  in  the  first  case,  to  the  parish  church  of  the  place 
where  the  testator  lived ;  and  in  the  latter  case,  to  the  hospital 
of  the  same  place  ;  and  if  there  was  none,  then  to  the  poor  of 
the  same  parish.  Id.  §  1139. 

These  principles  of  pious  legacies  under  the  high  authority 
of  the  civil  law,  were  readily  introduced  into  the  common  law 
of  England,  anterior  to  the  enactment  of  43  Elizabeth,  chapter  4, 
known  as  the  statute  of  charitable  uses,  and  have  been  known 
there  and  recognized  for  ages.  Prior  to  this  statute,  however, 
devises  to  charitable  uses  generally,  without  imposing  a  trustee, 
and  devises  to  a  non-existing  corporation,  or  to  an  unincorpo- 
rated society,  were  held  utterly  void  for  want  of  a  person  capa- 
ble of  taking  as  devisee.  It  was  to  remedy  this  defect,  that 
this  statute  was  enacted,  providing  a  mode  of  enforcing  such 
uses  by  a  commission  under  the  direction  of  the  Court  of  Chan 
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eery  (id.  §  1146) ;  but  it  was  soon  settled,  that  the  remedy  was 
not  confined  to  the  proceeding  by  commission,  but  that  the 
Court  of  Chancery  had  jurisdiction  by  original  bill.  The  mode 
of  proceeding  by  commission  has  now  fallen  into  disuse,  and 
information  in  the  name  of  the  attorney -general,  as  an  officer 
of  the  crown,  the  King  being  viewed  as  the  father  of  the  coun- 
try, and  the  proceedings  instituted  for  the  public  good,  is  now 
the  usual  mode. 

A  long  and  uninterrupted  course  of  decisions  under  this 
statute  shows,  most  conclusively,  that  bequests  of  the  nature  of 
those  in  the  will  in  question  have  received  the  unqualified 
sanction  of  the  English  Court  of  Chancery.  They  are  held  to 
be  within  the  letter  and  spirit  of  the  statute  43  Elizabeth,  chap- 
ter 4,  for,  in  the  preamble  thereto,  are  enumerated  devises  "  for 
poor  people,"  "  for  schools  of  learning,  free  schools  and  scholars 
of  universities." 

The  object  of  this  bequest  is  certain,  and  so  is  the  recipient, 
being  the  school  district  in  which  the  farm  is  situate,  and  that, 
by  law,  is  a  corporation  and  capable  of  taking.  Here,  then, 
are  two  of  the  difficulties  suggested  by  appellants  out  of  the 
way,  and  the  remaining  one  is  easily  removed.  That  has  refer- 
ence to  the  appointment  of  a  trustee.  It  is  said  by  appellants' 
counsel,  that  there  is  no  power  to  compel  the  election  of  a 
trustee  every  four  years,  and  therefore  the  bequest  cannot  be 
carried  out ;  that  it  is  provided  by  the  will  that  this  election 
shall  be  by  the  people  of  the  district,  which  would  include  both 
sexes  and  the  children ;  and  that  by  law  the  school  directors 
have  control  of  all  the  school  property  of  the  district,  and 
therefore  the  designation  of  another  person  to  take  control  of 
this  bequest,  is  contrary  to  the  law  and  to  public  policy. 

It  may  be  answered  to  all  this,  that  there  is  no  power  to 
compel  the  election  of  any  one  to  any  office.  Those  possessed 
of  the  elective  franchise,  may  exercise  it  or  abstain,  as  best  ac- 
cords with  their  views  of  policy  in  the  particular  case.  Elec- 
tions are  voluntary,  and  should  the  people  of  the  district  refuse 
to  elect  a  trustee,  the  bequest  would  not,  for  that  reason,  be  lost, 
for  it  is  made  to  a  corporation  capable  of  taking  it,   and  the 
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mere  instrument  to  control  its  application  can  be  readily  pro- 
vided by  a  resort  to  a  court  of  chancery.  As  to  the  persons 
who  are  to  vote,  designated  in  the  will  as  "  the  people  "  of  the 
district,  that  means,  simply,  such  persons  as  vote  at  elections. 
As  well  remarked  by  appellees'  counsel,  the  term  must  be  un- 
derstood in  a  political  sense,  and  means  those,  and  only  those, 
with  whom  the  elective  power  is  deposited — those  who  elect 
officers  of  district  schools,  and  we  think  with  him,  that,  to  con- 
sider "  the  people  "  in  any  other  sense,  would  do  violence  to 
the  language. 

But  suppose  the  will  did  require  an  election  by  the  people  in 
the  sense  in  which  appellants'  counsel  would  have  that  term 
understood,  we  do  not  think  that  would  overturn  the  bequest, 
for  why  should  not  the  whole  population  in  the  school  district 
vote  for  this  trustee  ?  What  principle  would  be  violated  if  they 
did  ?     We  see  none. 

If,  however,  a  trustee  should  not  be  elected,  the  school  dis- 
trict could  apply  to  chancery  to  supply  one,  by  giving  to  the 
will  the  most  liberal  construction,  so  as  not  to  permit  the 
bequest  to  be  lost.  Over  this  subject  the  jurisdiction  of  chan- 
cery is  unquestionable,  the  statute  43  Elizabeth,  ch.  4,  being 
in  force  in  this  State.  Scates'  Comp.  720. 

It  is  well  settled  in  the  English  chancery  courts,  that,  where 
money  is  given  to  a  charity  generally  and  indefinitely,  without 
trustees  or  objects  selected,  the  King,  as  trustee,  or  parens 
patriae,  will  direct  a  scheme,  and  where  trustees  are  appointed, 
the  chancellor  will  direct  a  scheme  for  the  charity,  he  having 
jurisdiction  over  the  trust  (Boyle  on  Charities,  238,  239),  and 
this  when  neither  the  trustee  nor  objects  are  selected.  In  this 
case  both  the  object  and  the  trustee  are  pointed  out,  the  only 
real  difficulty  being  the  election  of  the  trustee  in  the  mode 
specified,  which,  by  the  argument  of  appellants,  is  so  utterly 
impracticable  as  to  defeat  the  appointment,  and  leave  the  fund 
without  any  person  to  control  it.  Surely,  the  powers  of  a 
court  of  chancery  should  extend  so  far  as  to  supply  a  trustee 
to  manage  a  testamentary  bequest,  and  if  it  be  admitted  one 
could  not  be  elected  under  this  will,  a  court  of  chancery,  to 
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carry  out  the  intention  of  the  testator,  would,  by  a  liberal 
intendment,  appoint  one.  Every  reasonable  act  will  be  done, 
and  the  most  liberal  construction  of  the  will  had,  by  a  court  of 
chancery,  to  aid  the  beneficiaries,  when  the  intention  is  plain 
and  undeniable.     Hadley  v.  Hoykirfs  Academy,  14  Pick.  240. 

But,  without  reference  to  43  Elizabeth,  we  think  that  the 
innate,  inherent  jurisdiction  of  a  court  of  chancery  is  fully 
competent  to  supply  defects  of  this  nature.  The  cases  referred 
to  by  the  counsel  for  appellees  are  numerous,  and  to  the  point. 
One,  and  it  may  be  called  a  leading  case,  is  the  case  of  Fidal 
v.  Girard,  2  How.  (U.  S.)  127.  There  it  was  held  that  dona- 
tions for  the  establishment  of  colleges,  schools  and  seminaries 
of  learning,  and  especially  such  as  are  for  the  education  of 
orphans  and  poor  scholars,  are  charities,  in  the  sense  of  the  com- 
mon law,  and  that  under  the  statute  43  Elizabeth,  chapter  4,  such 
charity  is  not  void  because  the  beneficiaries  thereof  are  uncer- 
tain and  indefinite,  and  a  court  of  equity  has  jurisdiction  to 
enforce  the  charity  for  their  benefit,  and  the  right  of  the  bene- 
ficiaries to  have  it  enforced  is  not  affected  by  the  fact  that  no 
court  had  existed  in  Pennsylvania  having  equity  powers  or 
with  jurisdiction  to  enforce  such  trusts. 

This  seems  an  answer  to  the  argument  of  appellants,  that 
school  districts  are  subject  to  change  by  the  legislature,  and 
as  the  bequest  was  to  the  school  district,  as  then  established, 
the  then  inhabitants  of  the  district  were  in  the  contempla- 
tion of  the  testator,  as  the  beneficiaries,  whereas,  by  a  change 
of  the  district,  some  of  them  may  be  located  outside  of  it 
and  cannot  avail  of  it.  But  the  farm,  notwithstanding, 
will  be  in  some  school  district,  and  its  inhabitants  be  the 
beneficiaries.  The  school  district  where  the  farm  lies,  is  a 
never-dying  donee,  and  it  is  quite  immaterial  who  people 
it ;  the  object  of  the  testator's  bounty  will  be  fully  attained. 
The  mere  fact,  that  the  beneficiaries  may  change,  can  be  no 
reason  why  the  donees  should  not  take  the  bequest,  if  the 
object  of  the  gift  can  be  substantially  reached.  Such  a 
charity  as  this  is  favored  in  the  law,  and  will  receive  a  more 
liberal  construction  than  will  be  allowed  in  gifts  to  individuals. 
28  —  42d  III. 
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For  instance,  if  a  testator  gives  his  property  to  such  person  as 
he  shall  name  to  be  his  executor,  and  he  appoints  no  executor, 
or  if  one  is  appointed  and  he  dies  before  the  testator,  and  no 
other  is  appointed  in  his  stead,  the  testator  will  be  held  intes- 
tate, and  the  next  of  kin  will  take  the  estate ;  but,  if  a  like  be- 
quest be  given  to  the  executor  in  favor  of  a  charity,  the  court 
of  chancery  will,  in  both  instances,  supply  the  place  of  an 
executor  and  carry  into  effect  that  very  bequest,  which,  in  the 
case  of  individuals,  must  have  failed  altogether.  2  Story's  Eq. 
Jur.  §  1165,  512,  referring  to  Mills  v.  Farmer,  1  Merivale,  55, 
96 ;  Moggridge  v.  Thackwell,  7  Yesey,  36.  So,  if  an  estate  is 
devised  to  such  person  as  the  executor  shall  name,  and  no 
executor  is  appointed,  or,  if  one  being  appointed,  dies  in  the 
life  of  the  testator  and  no  other  is  appointed  in  his  place,  the 
bequest  becomes  a  mere  nullity ;  yet  such  a  bequest,  if  for  a 
charity,  would  be  good,  and  the  court  of  chancery  would,  in 
such  case,  assume  the  office  of  executor  and  execute  it.  Id. 
1166,  referring  to  the  same  cases,  supra,  and  to  Attorney  Gen- 
eral v.  Jackson,  11  Yesey,  365,  367. 

In  carrying  into  execution  a  bequest  to  an  individual,  the 
mode  in  which  the  legacy  is  to  take  effect  is  deemed  to  be  of  the 
substance  of  the  legacy  ;  but,  when  the  legacy  is  to  charity,  the 
court  of  chancery  will  consider  charity  as  the  substance,  and 
in  such  cases,  if  the  mode  pointed  out  fail,  it  will  provide 
another  mode  by  which  the  charity  may  take  effect.  2  Story's 
Eq.  Jur.  §  1167,  referring  to  the  cases  above  cited  and  to  At- 
torney General  v.  Berrym,an,  1  Dick.  168 ;  Denyer  v.  Durce,  1 
Tarn.  32;  2  Roper  on  Legacies,  175  to  181 ;  Attorney  General 
v.  Iron  Mongers  Company,  1  Craig  &  Phillips,  208,  222,  225 ; 
Same  case  in  2  Beav.  313 ;  Attorney  General  v.  The  Cooper's 
Company,  3  id.  29 ;  Same  v.  The  Drapers  Company,  2  id. 
508.  And  another  principle  well  established  is,  that,  if  the 
bequest  be  for  charity,  it  matters  not  how  uncertain  the  per- 
sons or  the  objects  may  be,  or  whether  the  persons  who  are  to 
take  are  in  esse  or  not,  or  whether  the  legatee  be  a  corporation 
capable  by  law  of  taking  or  not ;  or  whether  the  bequst  can  be 
carried  into  exact  execution  or  not;  for,  in   all  these  and  the 
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like  cases,  the  court  will  sustain  the  legacy  and  give  it  effect 
according  to  its  own  principles,  and  where  a  literal  execution 
becomes  inexpedient  or  impracticable  the  court  will  execute  it 
as  nearly  as  it  can  according  to  the  original  purpose  or  cy  pres. 
Id.  §  1169. 

The  opinions  in  the  cases  of  Moggridge  v.  Thackwell,  7  Yes. 
and  Mills  v.  Farmer,  1  Merivale,  were  by  Lord  Eldon,  and  result 
in  this,  that,  if  a  testator  has  manifested  a  general  intention 
to  give  to  charity,  the  failure  of  the  particular  mode  by  which 
the  charity  is  to  be  effected  will  not  destroy  the  charity,  for, 
the  substantial  intention  being  charity,  equity  will  substitute 
another  mode  of  devoting  the  property  to  charitable  purposes, 
although  the  formal  intention,  as  to  the  mode,  cannot  be  ac- 
complished. 

So,  here,  if  the  election  of  a  trustee  be  impracticable,  —  if  all 
the  machinery  prepared  by  the  testator  cannot  be  put  in  work- 
ing order,  still  the  object  of  his  bounty  must  not  be  defeated 
on  that  account.  A  court  of  equity  will  execute  it  cypres,  or 
as  near  to  the  intention  of  the  testator  as  it  can,  to  effect  the 
purpose. 

The  counsel  for  appellants  claim  that  the  court  will  not  un- 
der the  cy  pres  power  make  a  disposition  of  this  property 
different  from  that  proposed  by  the  testator.  But  the  authori- 
ties cited  show,  if  the  mode  the  testator  has  designated  is  im- 
practicable, and  counsel  insist  it  is,  then  the  court  can  and  will 
substitute  another  mode,  cy  pres,  or  as  near  the  one  designated 
as  may  be  practicable. 

The  object  of  the  bequest  cannot  be  changed.  As  this  court 
said  in  Oilman  et  al.  v.  Blachhurn  et  al.,  16  111.  225,  and  refer- 
red to  by  appellants'  counsel,  the  intention  of  the  donor  of  a 
charity  will  control  unless  that  is  impracticable,  in  which  case 
it  may  be  altered  cy  pres,  and  that  charities  are  administered 
by  the  courts  on  cy  pres  principles  for  the  very  purpose  of  sus- 
taining and  carrying  into  effect  the  intention ;  but  they  cannot 
change  the  object  or  place  because  the  fund  could  be  more 
judiciously  and  efficiently  applied  in  another  place,  or  to  a 
different  object.     This  doctrine  of  cy  pres  has  no  place  in  lega- 


436  Heuser  et  al.  v.  Harris,  Exr.,  et  al.  [Jan.  T., 

Opinion  of  tlie  Court. 

cies  to  individuals,  but,  in  a  charity  like  tins,  there  is  reason 
and  good  sense  in  presuming,  that,  had  the  testator  known  the 
election  of  a  trustee,  in  the  mode  he  proposed,  his  executing 
bond,  and  to  serve  as  such  gratuitously,  he  would  have  adopted 
another  mode,  and  the  court  must  act  as  he  himself  would 
have  done,  and  this  is  the  foundation  of  the  doctrine  cy  pres. 
An  approximation  to  the  intention  of  the  testator,  as  near  as 
possible,  is  all  that  is  meant  by  this  doctrine.  And  when  the 
object  is  so  plainly  manifested,  great  latitude  would  be  allowed 
in  the  selection  of  a  trustee,  or  in  a  mode  by  which  the  inten- 
tion can  be  carried  into  full  effect.  This  would  seem  to  be  a 
matter  by  no  means  difficult,  but  it  is  not  for  this  court  to 
suggest  it. 

The  counsel  for  appellants  insists,  that  the  bequest  to  "  the 
poor  of  Madison  county  "  is  so  general  and  vague,  that  it  can- 
not be  carried  into  effect.  It  is  urged,  that,  as  the  will  makes 
no  appointment  of  trustees,  or  provides  in  any  way  who  shall 
have  the  management  of  this  portion  of  the  proceeds  of  the 
farm,  the  court  cannot  execute  the  trust  on  the  cy  jpres  prin- 
ciple. 

We  think  the  principles  above  stated,  and  the  cases  referred 
to,  fully  settle  this  branch  of  the  case. 

That  the  term,  "  the  poor  of  Madison  county,"  is  vague, 
having  no  definite  meaning,  it  is  so,  in  the  sense  in  which  apel- 
lants'  counsel  presents  it.  The  poor  of  a  county  are,  in  legal 
contemplation,  understood  to  be  those  who  are  dependent  upon 
public  charity  ;  in  other  words,  they  are  the  paupers  who  are 
maintained  by  taxes  levied  on  the  people,  or  by  the  income 
from  the  public  property.  They  are  under  the  care  and  super- 
vision, in  some  counties,  of  the  County  Courts,  and  in  other 
counties,  of  the  board  of  supervisors  of  the  county,  either  of 
which  is  capable  of  taking  a  bequest  of  this  kind  as  a  trustee. 
And  so  must  the  counsel  for  appellant  supposed  when  he 
drafted  complainants'  bill,  as  the  County  Court  is  made  one  of 
the  defendants  to  the  bill,  on  the  only  hypothesis,  as  we  sup- 
pose, they  might  claim  as  donees  of  one  moiety  of  the  proceeds 
of  the  sale  of  the  farm,  and  in  this  he  did  not  err. 


1867.]  Heuser  et  al.  v.  Harris,  Exr.,  et  al.  437 

Opinion  of  the  Court. 

The  counsel  for  appellees  has  referred  to  some  cases  where 
bequests  of  this  character  have  been  sustained.  The  State  v, 
Girard,  2  Iredell  Oh  (N.  C.)  210,  where  the  devise  was  of 
lands  and  stock  to  the  poor  of  Beaufort  county,  and  Witman 
v.  Lex,  17  Serg.  and  Rawle,  88. 

In  §  1139  of  2  Storv's  Equity  Jurisprudence,  before  cited,  a 
bequest  to  the  poor,  without  any  description  of  what  poor,  will 
go  to  the  hospital  of  the  place  where  the  testator  resided,  and 
if  there  be  none  there,  to  the  poor  of  the  same  parish.  But 
here  the  bequest  is  made  to  the  poor  of  Madison  county,  and 
the  legal  guardians  of  that  poor,  namely,  the  County  Court, 
can  administer  the  fund.  They  are  a  corporation,  and  capable 
of  taking  by  deed  or  will,  so  that  there  can  be  no  necessity  here 
of  resorting  to  the  doctrine  of  cy  jpres.  The  court  of  chancery 
would  not  dismiss  a  bill  filed  by  that  court  for  the  purpose  of 
getting  possession  of  this  fund,  however  insignificant  it  may  be, 
or  how  unavailing  to  satisfy  the  wants  of  those  whose  condition 
excites  so  much  commiseration,  and  which  prompted  the 
munificence  of  this  benevolent  testator. 

The  views  we  have  here  expressed  dispose  of  the  objections 
made  by  appellants  to  both  of  these  bequests.  We  entertain 
no  doubt,  if  the  election  of  a  trustee,  and  his  qualification  are 
impracticable,  a  court  of  chancery,  on  a  proper  application, 
would  remodel  the  will  in  this  regard,  cy  pres,  as  near  as 
possible  to  effectuate  the  design  of  the  testator. 

As  to  the  bequest  to  the  poor  of  Madison  county,  we  are  of 
opinion,  for  the  reasons  given,  and  on  authority,  that  the 
paupers  of  the  county  were  meant  by  that  term,  and  that  the 
County  Court  of  that  county  is  a  proper  donee  of  the  fund,  and 
they  can  take  it  and  control  it  as  the  trustee  of  the  poor,  in  the 
mode  prescribed  by  the  will. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  is 
affirmed. 

Decree  affirmed. 
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Illinois  Central  Railroad  Company 

v. 

Joseph  J.  Sutton. 

1.  Passengers  —  violating  rules  of  a  railroad  company  —  can  only  be 
expelled  from  train  at  a  regular  station.  Where  a  railroad  company  carries 
passengers  on  a  freight  train,  and  in  such  cases,  requires  tickets  to  be  pur- 
chased  before  entering  the  train,  and  a  passenger  disregards  the  rule,  he  can 
only  be  expelled  at  a  regular  station. 

2.  Statute — penalty  for  violation  of  rules  —  construction  of  The  willful 
neglect  to  purchase  a  ticket  at  the  time  and  place  required  by  the  rules  of  the 
company,  and  a  refusal  to  pay  fare,  are  substantially  the  same  offense  against 
the  rights  of  the  road,  and  the  penalty  no  greater  for  one  than  the  other. 

3.  Railroad  company  —  liable  for  expulsion  of  a  passenger  at  a  place 
other  than  a  regular  station.  When  a  passenger,  before  the  departure  of  the 
train,  was  informed  of  the  rule  requiring  tickets  to  be  purchased  before  enter- 
ing the  train,  and  he  then  sought  to  buy  them,  but  the  office  was  closed,  and 
then  entered  the  train,  and  offered  to  pay  his  fare  to  the  conductor,  which  was 
refused,  and  he  was  expelled  from  the  train  at  a  place  other  than  a  regular 
station,  —  Held,  that  the  company  was  liable  for  such  action. 

4.  Evidence  —  declarations  of  a  person  injured  —  as  to  the  cause  of  such 
injury  —  inadmissible.  The  declarations  of  a  person  injured,  made  to  his 
physician,  as  to  the  cause  of  such  injury,  are  inadmissible  in  evidence. 

5.  Expert  —  to  what  extent  may  be  guided,  in  forming  opinion,  by  the 
declarations  of  the  injured  party.  A  physician,  in  forming  his  opinion  as  to 
the  cause  of  a  patient's  bodily  condition,  must  necessarily,  to  some  extent,  be 
guided  by  what  the  patient  tells  him,  in  detailing  his  sufferings,  and  not  only 
the  opinion  thus  founded  in  part  upon  such  data  is  admissible,  but  the  physi- 
cian may  state  what  the  patient  said  in  describing  his  bodily  condition,  if  such 
statements  were  made  under  circumstances  which  free  it  from  all  suspicion  of 
having  been  spoken  with  reference  to  future  litigation,  and  give  it  the  charac- 
ter of  res  gestae. 

6.  Same  —  cannot  give  mere  statement  of  party  injured,  as  to  the  cause,  in  lieu 
of  his  own  opinion.  The  mere  statement  of  a  party  injured,  as  to  the  specific 
cause  of  his  bodily  condition,  cannot  be  given  in  evidence  by  an  expert,  in  lieu 
of  his  own  professional  opinion. 

Appeal  from  the  Circuit  Court  of  Champaign  county ;  the 
Hon.  O.  L.  Davis,  Judge,  presiding. 
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This  was  an  action  of  trespass  on  the  case,  instituted  by  the 
appellee,  in  the  court  below,  against  the  appellant,  as  a  common 
carrier,  for  ejecting  the  appellee,  who  was  a  passenger,  from 
the  cars  of  the  appellant. 

Damages  claimed  $10,000.     Plea,  the  general  issue. 

At  the  October  Term,  1866,  of  the  Champaign  Circuit  Court, 
the  cause  was  tried  before  a  jury,  who  found  the  defendant 
guilty,  and  assessed  the  plaintiff's  damages  at  $470,  besides 
the  costs  of  suits.  A  motion  for  a  new  trial  was  made,  which 
the  court  overruled,  and  thereupou  rendered  judgment  upon  the 
verdict.  "Whereupon  the  defendant  prayed  an  appeal  to  this 
court.  The  points  in  the  case  upon  which  error  is  assigned  are 
fully  stated  in  the  opinion  of  the  court. 

Mr.  W.  D.  Somers,  for  the  appellant. 

Mr.  E.  S.  Terry,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  case,  in  its  essential  features,  is  like  that  of  the  Chicago 
&  Alton  R.  R.  v.  Flagg,  decided  at  the  present  term.*  We 
held,  in  that  case,  when  a  railway  company  carries  passengers 
in  a  car  attached  to  a  freight  train,  and  adopts  a  regulation 
requiring  tickets  to  be  purchased  before  entering  the  train,  and 
a  passenger  disregards  the  rule,  he  can  only  be  expelled  from 
the  train  at  a  regular  station.  It  is  urged  that  this  provision 
of  the  statute,  forbidding  passengers  to  be  elsewhere  expelled, 
applies  only  to  the  case  of  refusal  to  pay  the  fare  and  not  to  a 
violation  of  any  other  reasonable  rule.  But  the  willful  neglect 
to  buy  a  ticket  at  the  time  and  place  required  by  the  rules,  and 
the  refusal  to  pay  the  fare,  are  substantially  the  same  offense 
against  the  rights  of  the  road,  and  the  former  can  be  visited  by 
no  heavier  penalty  than  the  latter.  But  in  this  case,  as  in  the 
other  above  referred  to,  there  was  no  satisfactory  proof  that  the 
plaintiff  was  cognizant  of  the  rule,  and  he  offered  to  pay  his 
fare  to  the  conductor,  who  refused  to  receive  it,  and  compelled 
him  to  leave  the  train  at  some  distance  from  a  station.     He 
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was,  indeed,  informed  of  the  rule  just  before  the  train  started, 
and  then  sought  to  buy  a  ticket,  but  the  office  was  closed. 
Under  these  circumstances  he  was  clearly  entitled  to  his  action. 

He  claims  to  have  been  suffering  from  disease,  and  that  it 
was  aggravated  by  the  walk  incident  to  his  expulsion  from  the 
cars.  To  prove  this,  a  physician  was  examined,  who  testified 
he  visited  the  plaintiff  and  found  him  suffering  much  pain  ; 
that  he  had  been  attending  him  for  two  years,  and  had 
cautioned  him  against  severe  exercise,  and  that  the  plaintiff 
informed  him  his  present  condition  was  caused  by  overexer- 
tion in  walking.  The  defendant  moved  the  court  to  exclude 
so  much  of  this  evidence  as  related  to  what  the  plaintiff  said 
of  the  cause  of  his  condition.  This  the  court  refused  to  do, 
and  in  this  decision  there  is  error.  A  physician,  when  asked 
to  give  his  opinion  as  to  the  cause  of  a  patient's  condition  at  a 
particular  time,  must  necessarily,  in  forming  his  opinion,  be,  to 
some  extent,  guided  by  what  the  sick  person  may  have  told 
him,  in  detailing  his  pains  and  sufferings.  This  is  unavoidable, 
and  not  only  the  opinion  of  the  expert,  founded  in  part  upon 
such  data,  is  receivable  in  evidence,  but  he  may  state  what  his 
patient  said,  in  describing  his  bodily  condition,  if  said  under 
circumstances  which  free  it  from  all  suspicion  of  being  spoken 
with  reference  to  future  litigation,  and  give  it  the  character  of 
res  gestce.  But  to  permit  a  party  to  prove  what  he  himself 
stated  to  his  physician,  not  in  regard  to  the  character  and  man- 
ifestations of  his  malady,  but  in  reference  to  its  specific  cause, 
when  that  is  one  of  the  issues  before  the  jury,  would  be  carry- 
ing an  acknowledged  departure  from  the  ordinary  rules  of 
evidence,  having  its  origin  in  necessity,  to  a  most  dangerous 
extent.     State  of  Vermont  v.  Davidson,  30  Yt.  377. 

The  propriety  of  enforcing  this  rule  in  the  present  case  is 
manifest  from  a  careful  consideration  of  the  evidence.  The 
physician  was  asked  as  to  his  professional  opinion  of  the  cause 
of  the  plaintiff's  illness.  This  opinion  he  gives  nowhere  in 
his  testimony,  but,  instead  thereof,  he  states  that  the  plaintiff 
said  his  sickness  was  caused  by  overexercise  in  walking.  True, 
the  physician  says  he  had  cautioned  the  plaintiff  against  over 
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exercise  in  walking,  and  that  walking  would  injure  him,  but  he 
does  not  give  his  professional  opinion,  that  the  illness,  which 
confined  the  plaintiff  for  several  weeks,  was  due  specifically  to 
that  cause,  although  that  impression  is  allowed  to  be  made 
upon  the  minds  of  the  jury.  It  seems  to  us  not  impossible  the 
physician  may  have  been  unwilling  to  state,  as  his  own  belief, 
that  the  plaintiff's  long  confinement  was  due  to  the  walk  taken 
by  him  after  having  been  expelled  from  the  railway  train. 
That  expulsion  occurred  only  between  one  and  two  miles  from 
the  station.  It  appears  in  the  testimony  that  plaintiff  "  was 
walking  about  the  premises,"  while  waiting  for  the  train  at  the 
station.  He  was  engaged  in  the  tin  and  hardware  business, 
and  two  of  his  witnesses  swear  his  time  was  worth  fifty  dollars 
per  day.  If  that  was  true  he  must  have  been  leading  a  life  of 
great  activity.  We  can  well  see,  therefore,  that  the  physician 
may  have  been  in  doubt  as  to  whether  the  walk  of  that  day 
caused  his  illness,  and  whether  in  doubt  or  not,  he  should  not 
have  been  permitted,  against  the  objection  of  the  defendant,  to 
give  to  the  jury  the  statement  of  the  plaintiff  in  lieu  of  his  own 
professional  opinion.  It  is  urged  by  counsel  for  appellee,  that 
the  fact  of  his  having  been  obliged  to  walk  from  one  to  two 
miles  is  proved  by  other  witnesses.  That  is  true,  but  the  ques- 
tion was,  whether  his  illness  was  attributable  to  that  walk,  and 
on  that  point  the  only  direct  evidence  in  the  record  was  the 
statement  of  the  plaintiff  himself.  Perhaps  the  jury  would 
have  presumed  this  from  the  fact,  that  the  illness  immediately 
followed  the  walk,  and  from  the  statement  of  the  physician, 
that  the  plaintiff  had  for  a  long  time  been  suffering  from  a 
disease  which  would  be  aggravated  by  severe  exercise.  But 
we  cannot  tell  how  far  the  jury  may  have  been  influenced  in 
fixing  the  damages  by  this  statement  of  the  plaintiff,  given  to 
them  through  the  physician,  and,  as  it  was  illegal  evidence,  we 
must  reverse  the  judgment,  and  remand  the  cause  for  another 
trial. 

Judgment  reversed. 
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Richard  McDonald 

v. 
Jesse  Starkey  et  al. 

1.  Lease  —  mistake  reformed,  when.  Where  it  clearly  appears  that  in 
drawing  a  lease  the  scrivener  has,  by  mistake,  omitted  to  insert  the  declaration 
of  a  use,  a  court  of  equity  will  reform  the  deed  and  correct  the  mistake.  But, 
until  the  mistake  is  satisfactorily  shown,  the  instrument  will  be  presumed  to 
correctly  state  the  intention  of  the  parties,  by  and  to  whom  it  was  made. 

2.  Same  —  evidence.  A  court  of  equity  will  not  reform  a  deed  on  loose  and 
unsatisfactory  evidence,  such  as  the  mere  supposition  and  understanding  of 
persons  in  the  vicinity  of  the  property.  The  testimony  must  be  of  persons 
who  have  the  means  of  knowing,  and  do  know,  what  the  intention  of  the  par. 
ties  was,  and  that  a  mistake  did  occur. 

3.  Trust-deed  —  change  of  uses.  After  a  trust  has  been  declared  in  a 
deed,  the  grantor,  by  express  agreement,  or  otherwise,  has  no  power  to  alter 
and  change  the  terms  or  conditions  of  the  trust.  The  beneficiaries  take,  by 
the  deed,  a  vested  interest,  that  is  not  subject  to  the  control  of  the  grantor, 
nor  to  any  change  by  the  trustees. 

4.  Trust — for  school  purposes  —  its  effect.  Under  the  school  system 
established  and  supported  by  law,  when  real  estate  is  conveyed  to  individuals 
as  trustees  and  to  their  successors  legally  elected,  to  hold  for  school  purposes, 
the  presumption  will  be  indulged,  that  it  was  for  the  use  of  public  schools 
established  and  maintained  at  the  public  expense.  Even  if  such  were  not  the 
presumption,  when  the  directors  of  the  public  school  district  are  in  possession, 
claiming  under  such  a  deed,  they  will  be  presumed  to  hold  rightfully,  as 
against  persons  showing  no  legal  right  to  occupy  the  property,  until  the  pre- 
sumption is  rebutted.  Until  claimants  show  legal  or  equitable  rights,  they 
cannot  recover  against  such  directors. 

Appeal  from  the  Circuit  Court  of  Madison  county  ;  the  Hon. 
Joseph  Gillespie,  Judge,  presiding. 

This  was  a  suit  in  equity  instituted  by  John  Qox  and  Jesse 
Starkey,  who  sue  for  themselves  and  others,  in  the  Madison 
Circuit  Court,  against  Richard  McDonald  and  James  C.  Martin. 
The  bill  alleges  that  Joel  U.  Starkey,  in  1847,  leased  a  lot  of 
land  for  the  term  of  ninety-nine  years  to  Jesse  Starkey,  John 
Cox  and  Joel  U.  Starkey,  as  trustees,  for  the  purpose  of  estab- 
lishing a  permanent   school ;    that  it   was   the  instruction  of 
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the  le3Sor  that  it  should  be  used  for  a  day  school  through  the 
week,  and  on  Sundays  to  be  used  by  religious  denominations  of 
the  neighborhood  for  divine  worship  and  Sunday-school  pur- 
poses; that  these  last  purposes  were  not  expressed  in  drafting 
the  lease ;  that  a  school  house  was  erected  thereon  by  subscrip 
tion  ;  that  a  meeting  was  afterward  held  by  the  different  denom 
inations,  and  arrangements  agreed  upon  for  their  occupying  the 
house  and  that  they  so  used  it  witli  the  consent  of  the  trustees  ; 
that,  on  the  adoption  of  the  present  school  system,  the  officers 
of  the  law  took  possession  of  the  property  for  common  school 
purposes,  with  the  understanding  that  it  was  still  to  be  used  as 
before,  for  divine  worship ;  that  defendants  will  not  permit  it 
to  be  so  used.  The  bill  prays  a  decree  restraining  them  from 
obstructing  complainants  from  using  it  for  such  purposes. 

The  defendants  answered,  denying  all  knowledge  of  the  lease 
or  intention  of  the  lessor ;  admit  that  a  school  house  was 
erected,  but  den}'  that  it  was  to  be  used  for  other  purposes ; 
deny  knowledge  of  rules  made  by  the  religious  denominations 
for  its  occupancy ;  that  the  trustees  surrendered  the  property 
to  the  directors,  who  have  repaired  it,  and  erected  an  addition 
to  the  building  ;  that  they  have  been  in  possession  as  school 
directors;  and  deny  all  claim  of  complainants ;  and  admit  they 
refused  complainants  the  use  of  the  property.  A  replication 
was  filed  to  the  answer. 

The  case  was  heard  on  bill,  answer,  replication  and  proofs, 
and  the  court  rendered  a  decree  according  to  the  prayer  of  the 
bill ;  to  reverse  which  defendants  prosecute  this  appeal. 

Mr.  Charles  P.  Hise,  for  the  appellant. 

Mr.  David  Gillespie,  for  the  appellees.    . 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

The  lease  in  this  case,  under  which  the  school  directors  claim 
this  property  for  school  purposes,  was  executed  by  Joel  U. 
Starkey,  on   the  9th  day  of  February,  1847,  to  Jesse  Starkey, 
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for  the  term  of  ninety-nine  years.  The  lease  demises  the  prem- 
ises in  these  words :  "  For  and  in  consideration  of  the  many 
advantages  to  a  neighborhood  of  a  permanent  school,  I  have 
leased  unto  Jesse  Starkey,  Joel  U.  Starkey,  and  John  Cox,  present 
trustees  of  the  Bethel  school,  and  to  their  successors  after  them, 
legally  chosen  according  to  law,  for  the  purpose  aforesaid,"  the 
premises  in  controversy,  "  for  the  full  term  of  ninety -nine  years 
from  the  date  hereof,  and  by  these  presents  do  lease  and  quit- 
claim all  right  or  title  to  said  eighty  rods  of  land  so  leased  for 
the  term  and  use  aforesaid,  unto  said  trustees  and  their  succes- 
sors, with  all  the  appurtenances  thereunto  belonging,  for  the 
term  above  specified."  That  this,  on  its  face,  is  a  lease  solely 
for  school  purposes,  no  one  will  or  can  controvert. 

It  is,  however,  contended  that  it  was  the  intention  of  the 
parties  to  the  lease,  as  well  as  persons  residing  in  the  neighbor- 
hood and  contributing  to  the  building,  that  it  should  be  used 
also  for  church  purposes ;  and  to  establish  that  fact,  proved 
that  the  different  religious  denominations  of  the  neighborhood 
used  it  on  Sundays  for  purposes  of  worship ;  that  the  lessor 
was  present  and  acted  as  secretary  of  the  meeting  when  the 
time  for  its  occupation  by  the  different  religious  societies  was 
agreed  to  and  arranged,  soon  after  the  erection  of  the  building, 
and  its  long  use  for  Sunday-school  and  public  worship,  without 
interruption,  are  relied  upon  as  evidence  that  the  lease  does  not 
embody  the  agreement  of  the  parties  executing  it.  If  there 
was  a  mistake  in  preparing  the  lease,  and  the  design  of  the 
parties  in  declaring  the  use  was  defeated  by  mistake,  accident 
or  fraud,  then  chancery  would  unquestionably  reform  the 
instrument,  so  as  to  effectuate  the  agreement  intended  to  have 
been  expressed  in  the  lease.  But  in  such  cases  a  court  of 
equity  will  require  clear  and  satisfactory  proof  of  the  mistake, 
before  granting  relief.  It  will  not  do  so  on  loose,  vague,  and 
indefinite  testimony. 

In  this  case,  Starke}^,  who  made  the  lease,  testifies  that  he 
has  no  recollection  that  any  thing  was  intended  that  is  not  con- 
tained in  the  deed.  The  scrivener  who  drew  the  lease  thinks 
it  was  intended  that  the  premises  were*  to  be  conveyed  for  both 
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school  and  church  purposes,  but  that  he  used  a  blank  lease  and 
supposed  that  it  would  make  no  difference  if  it  was  omitted. 
He  also  testifies  he  has  no  knowledge  of  the  intention  of  Starkey 
when  he  executed  the  lease.  Several  witnesses,  not  parties  to 
the  transaction,  state  that  it  was  their  understanding  that  the 
house  was  to  be  used  for  both  purposes ;  but  they  do  not  pre- 
tend to  know  that  such  was  Starkey's  intention,  or  that  of  the 
grantees.  As  to  the  evidence  of  mistake  in  drawing  the  lease, 
from  the  knowledge  of  witnesses,  it  certainly  fails. 

It  is  also  insisted  that  the  acts  of  the  parties,  such  as  permit- 
ting the  various  religious  denominations  to  use  the  house  for 
worship,  the  attendance  of  such  worship  by  Starkey,  and  other 
circumstances,  show  that  it  was  designed  for  religious  worship 
as  well  as  school  purposes.  In  a  case  of  doubt,  these  circum- 
stances might  shed  light  on  the  transaction,  but,  of  themselves, 
are  not  sufficient  to  control  and  overcome  an  express  grant  for 
another  purpose.  It  is  not  unusual  for  school  houses,  with  or 
without  the  consent  of  the  directors,  to  be  used  for  the  purpose 
of  worship,  and,  when  we  find  them  so  occupied,  we  may  infer 
permission  from  the  directors,  but  not  ownership  of  the  prop- 
erty by  the  church.  The  lease  having  been  executed,  the  legal 
rights  which  it  conferred  became  vested  in  the  lessees,  for  the 
use  as  declared  in  the  deed,  and  it  was  not  within  the  power 
of  the  grantor,  either  by  a  subsequent  deed,  by  parol  declara- 
tions, or  acts  of  his,  to  alter  or  vary  those  rights.  Hence  his 
acting  as  secretary,  and  attending  worship  in  the  house,  could 
not,  in  the  slightest  degree,  alter  or  affect  the  title  he  had 
conveyed.  Nor  could  the  understanding  or  expectations  of 
strangers  to  the  deed  have  the  slightest  effect  on  the  title  con- 
veyed by  the  lease.  The  beneficiaries  took  under  the  deed  a 
vested  interest  in  the  property,  which  neither  the  grantor  nor 
the  trustees  had  any  power  to  change  or  pervert  from  the  uses 
declared  by  the  deed. 

Our  present  school  system  was  in  force  when  this  lease  was 
executed.  It  is  true,  that  important  changes  have  been  made 
in  the  law,  but  its  essential  principles  are  not  altered.  It  then, 
as  now,  provided  for  public  schools,  to  be  supported  at  public 
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expense,  and  we  must  presume  that  this  lease  was  made  with  a 
view  to  that  system,  or  the  lessor  would  have  expressly  limited 
its  use  to  private  school  purposes,  as  it  is  to  the  directors  and 
their  successors  elected  according  to  law.  Failing  to  do  so,  we 
must  conclude  that  it  was  intended  for  public  school  purposes, 
and  it  has  been  so  occupied  and  enjoyed.  But,  even  if  this 
were  not  true,  the  directors  have  the  possession,  and  must  be 
presumed  to  be  the  owners  until  the  presumption  is  rebutted. 
Appellees  claim  title,  and  until  they  show  that  they  are 
invested  with  legal  or  equitable  rights,  they-  are  not  in  a 
position  to  question  the  title  of  appellants,  or  their  power  to 
control  its  use.  The  decree  of  the  court  below,  for  these 
reasons,  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Elizur  Southworth 

V. 

CONSTANTINE  HOAG. 

1.  Burden  of  proof  —  consideration.  A  made  a  contract  with  B  that, 
for  a  certain  sum  of  money,  B  should  furnish  an  acceptable  substitute  for  C, 
who  had  been  drafted  into  the  military  service  of  the  United  States.  A,  accord- 
ingly, paid  a  part  of  the  agreed  sum  in  money,  and  gave  B  his  note  for  the 
balance.  B  furnished  the  substitute,  and  obtained  a  certificate  therefor.  In 
an  action  by  B  upon  the  note,  A  set  up,  by  way  of  defense,  that  B  not  only 
agreed  to  furnish  such  substitute,  but,  also,  agreed  to  procure  the  discharge 
of  C,  which  he  had  failed  to  do,  whereby  the  consideration  of  said  note  had 
failed.  Held,  that  the  onus  was  upon  A  to  prove  substantially  the  facts  as 
pleaded  by  him  as  a  defense,  and,  having  failed  to  do  so,  and  the  proof  show- 
ing tha'  B  simply  undertook  to  furnish  an  acceptable  substitute,  and  had  done 
so,  he  was  entitled  to  recover,  notwithstanding,  the  government  refused  to  re- 
lease C  after  having  accepted  the  substitute,  as  B  had  not,  and  could  have  no 
control  over  such  action. 

2.  Verdict  —  contrary  to  the  evidence.  When  a  verdict  is  contrary  to  the 
evidence,  or  when  there  is  no  evidence  to  support  it,  the  court  will  grant  a 
new  trial. 

Appeal  from  the  Circuit  Court  of  Montgomery  county ;  the 
Hon.  EL  M.  Vandeveer,  Judge,  presiding. 
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Mr.  G.  B.  Burnett,  for  the  appellant. 

Mr.  W.  H.  Herndon,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  to  the  September 
Term,  1865,  of  the  Montgomery  Circuit  Court,  by  Elizur  South 
worth  against  Constantine  Hoag,  William  Kissick  and  Augus 
tus  Adams,  on  a  promissory  note.  Hoag,  alone,  was  served 
with  process,  and  he  pleaded  the  general  issue,  and  a  total 
failure  of  consideration,  setting  out  the  facts,  and,  for  a  third 
plea,  a  partial  failure  of  consideration,  showing  wherein  and  to 
what  extent. 

The  cause  was  tried  by  a  jury  on  the  issues  made  up  on  these 
pleas,  and  a  verdict  for  the  defendant.  A  motion  to  set  aside 
the  verdict  and  for  a  new  trial  was  refused,  and  exceptions 
taken,  and  the  cause  brought  here  by  appeal.  The  error 
assigned  is,  that  the  verdict  is  contrary  to  the  evidence. 

It  appears  from  the  bill  of  exceptions,  that  Southworth  was 
a  substitute  broker,  and  the  defendant  made  a  contract  with 
him  to  put  in  an  acceptable  substitute  for  one  John  McKenna, 
who  had  been  drafted  into  the  military  service  of  the  United 
States  from  Walshville  precinct,  in  Montgomery  county.  The 
defendant  paid,  on  this  account,  to  George  P.  Fowler,  the 
plaintiff's  agent,  four  hundred  dollars,  and  executed  the  note 
in  suit  for  three  hundred  and  seventy-five  dollars.  The  sub- 
stitute was  to  be  put  in  for  three  years.  The  plaintiff  himself 
being  then  at  Jacksonville,  Fowler  telegraphed  to  him  to  pro- 
cure and  put  in  such  substitute,  to  which  plaintiff  replied  that 
the  government  would  not  accept  substitutes  for  three  years, 
but  he  would  put  in  one  for  one  year.  Fowler  informed  the 
parties  to  the  note  of  this,  and  then  made  another  contract  with 
them  about  the  5th  of  January,  1865,  by  which  it  was  agreed 
that  the  plaintiff  should  put  in  a  substitute  for  one  year  for  six 
hundred  and  fifty  dollars,  that  he  should  retain  the  four 
hundred  dollars  paid,  and  the  note  given  should  be  credited 
with  one  hundred  and  twenty-five  dollars.     Fowler  credited 
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the  note  with  this  amount,  and  then  telegraphed  plaintiff  to 
put  in  a  substitute  for  one  year.  Fowler  stated  there  was  no 
agreement  made  that  McKenna  should  be  released  within  any 
specified  time,  but  he  expressed  the  opinion,  to  parties  who 
inquired  about  this,  that  he  would  be  released  in  a  few  days. 
Lawrence  Welsh  testified  for  defendant,  that  he  was  present 
when  the  first  contract  was  made,  and  was  present  when  the 
second  dispatch  was  sent,  and  heard  Fowler  say  that  McKenna 
would  be  home  on  Friday  or  Saturday  ;  does  not  know  when 
he  got  out  of  the  service,  but  did  not  see  him  at  Litchfield 
until  June,  1865  ;  McKenna  was  drafted,  and  left  Litchfield 
to  report  at  Jacksonville,  about  the  last  of  December,  1864 ; 
was  not  present  when  the  second  contract  was  made. 

James  Welsh  testified,  that  he  heard  Southworth,  at  his  resi- 
dence in  Litchfield,  on  the  3d  or  4th  of  January,  1865,  tell  the 
defendant  that  he  could  not  put  in  a  substitute  for  McKenna 
for  three  years,  —  that  government  was  not  then  receiving  sub- 
stitutes for  that  length  of  time,  but  that  he  would  put  one  in 
for  one  year  so  soon  as  he  returned  to  Jacksonville ;  the 
defendant  then  asked  him  how  soon  McKenna  would  be  home  ; 
he  replied  that  he  was  going  to  Jacksonville  the  next  day,  and 
would  put  in  the  substitute  immediately,  and  that  McKenna 
would  be  home  by  Saturday  night  following ;  he  had  been 
drafted,  and  left  Litchfield  about  the  last  of  December,  1864, 
for  Jacksonville  ;  does  not  know  when  he  got  out  of  the  service ; 
did  not  see  him  in  Litchfield  until  June. 

The  plaintiff  then,  without  objection,  produced  in  evidence 
a  paper,  of  which  this  is  a  copy :  "  This  is  to  certify  that  E. 
Southworth  furnished  an  acceptable  substitute  for  John  Mc- 
Kenna, a  drafted  man  from  Walshville,  Montgomery  county, 
Illinois.  Wm.  M.  Fry,  Captain  and  Provost-Marshal  10th  Dis- 
trict Illinois.     Jacksonville,  Illinois,  January  5,  1865." 

This  was  all  the  testimony,  and  it  seems  quite  clear  that  the 
plaintiff  performed  the  second  contract.  He  did  put  in  an 
acceptable  substitute  for  McKenna  on  the  next  day  or  so,  after 
the  second  contract  was  made.  He  did  not  undertake  for  the 
release  of  McKenna, — he  merely  expressed  the  opinion  that  he 
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would  be  home  in  a  few  days,  by  Saturday  at  farthest.  It  was 
a  compliance  with  his  contract  that  a  substitute  for  McKenna 
was  accepted.  The  government  might  hold  him  unjustly  after 
a  substitute  was  accepted.  Over  this  the  plaintiff  had  no  con- 
trol, and  could  have  none. 

The  defendant  failed  to  establish,  by  proof,  the  facts  stated 
in  his  special  pleas.  He  was  bound  to  prove  substantially  the 
contract  as  he  stated  it.  The  onus  was  on  him.  No  one 
proved  there  was  any  contract  that  McKenna  should  be  released 
in  ten  days,  or  at  any  other  time.  The  plaintiff  performed  his 
contract  by  procuring  the  acceptance  of  a  substitute,  on  the  day 
after  the  second  contract  was  made,  and  he  ought  to  recover  the 
unpaid  balance  of  the  note,  and  the  jury  should  have  so  found. 
Their  verdict  is  contrary  to  the  evidence,  and  should  have  been 
set  aside.  The  refusal  of  the  Circuit  Court  to  set  it  aside  was 
error,  for  which  the  judgment  must  be  reversed.  The  rule  of 
law  is  well  established,  by  repeated  decisions  of  this  court,  that, 
where  the  verdict  has  been  given  contrary  to  the  evidence,  or 
where  there  is  no  evidence  at  all  to  support  it,  and  this  case  is 
in  that  category,  the  court  will  grant  a  new  trial.  Lowry  v.  Orr, 
1  Gilm.  70 ;  Scott  v.  Blumb,  2  id.  595 ;  Keaggy  v.  Rite,  12  111. 
99 ;  Baker  v.  Pritchett,  16  id.  M. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Judgment  reversed. 


The  Toledo,  Wabash  and  Western  Railroad  Company 

v. 
John  S.  Furgusson. 

Negligence  —  liability  of  railway  companies  for  injuries  to  stock.  If  a  rail- 
way company  neglects  to  comply  with  the  statutory  requirements,  and  an 
injury  to  an  animal  occurs,  which  is  fairly  attributable  to  such  neglect,  the 
mere  fact  that  the  animal  is  at  large,  if  so  at  large  in  violation  of  no  general 
or  local  law,  will  not  relieve  the  company  of  its  liability,  even  though  the 
animal  may  go  upon  the  track  from  uninclosed  lots  adjacent  to  the  crossing, 
and  is  not  standing  when  injured  on  the  actual  intersection  of  the  railway  and 
the  highway. 

29  —  42d  III. 
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Appeal  from  the  Circuit  Court  of  Mason  county ;  the  Hon. 
Charles  Emerson,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Furgusson  against 
the  Railway  Company,  to  recover  the  value  of  a  milch  cow 
killed  by  a  train  at  or  near  a  street-crossing  in  the  town  of 
Harristown.  The  jury  found  a  verdict  for  the  plaintiff  below, 
upon  which  a  judgment  was  rendered.  The  case  is  brought  to 
this  court  by  appeal. 

At  the  time  the  cow  was  struck,  she  was  standing  on  the 
track,  fifteen  or  twenty  feet  from  the  crossing  at  the  intersec- 
tion of  a  street  and  the  railroad  track.  There  was  no  signal 
given  by  the  train. 

Messrs.  Nelson  &  Roby,  for  the  appellant. 

Mr.  H.  Crea,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  the  appellee  against  the  railway 
company  for  running  over  and  killing  a  cow.  The  plaintiff 
below  recovered  a  judgment  for  fifty-five  dollars,  and  the  defend- 
ant appealed.  The  cow  was  killed  by  the  train  passing  west, 
just  before  reaching  the  station  at  Harristown.  There  is  a 
highway  crossing  just  west  of  the  station-house.  It  is  in  proof 
that  the  bell  was  not  rung  nor  the  whistle  blown  while  the 
train  was  passing  over  the  eighty  rods  preceding  the  crossing. 
The  only  defense  relied  upon  is,  that  the  cow  was  not  on  the 
actual  intersection  of  the  railway  and  the  highway  when  struck 
by  the  locomotive,  but  a  few  feet,  or  perhaps  a  few  yards,  one 
side  thereof,  and  in  the  direction  in  which  the  train  was 
approaching.  It  is  urged,  that  the  statute  was  designed  to 
give  damages  only  for  injuries  done  upon  the  highway  crossing, 
and  that  this  cow,  not  being  there,  was  a  trespasser  upon  the 
railway,  and  that  the  appellant  was  liable  only  for  willful 
injury  or  gross  negligence.  Instructions  based  upon  this  view 
of  the  law  were  asked  by  the  defendant  below,  and  refused  by 
the  court,  and  their  refusal  is  assigned  for  error. 
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The  counsel  for  the  appellant  refer  to  the  case  of  the 
Chicago  <&,  Mississippi  R.  R.  Co.  v.  Patchen,  16  111.  198,  in 
support  of  their  position,  that  the  cow  was  a  trespasser.  That 
case,  while  expressly  recognizing  the  authority  of  the  well 
known  case  of  Seely  v.  Peters,  5  Gilm.  138,  as  establishing  the 
right  of  the  owners  of  stock  to  permit  it  to  run  at  large  in  this 
State,  nevertheless  draws  a  distinction  between  the  rights  of 
railway  companies  and  private  individuals  upon  whose  land 
the  cattle  of  a  stranger  have  entered.  Upon  that  distinction 
the  railway  company  was  held  liable  only  for  willful  injury  or 
gross  negligence.  In  the  case  of  the  Great  Western  Railroad 
Company  v.  Thompson,  17  111.  133,  the  same  rule  was  laid 
down,  but  not  without  a  most  earnest  and  vigorous  protest  by 
one  of  the  members  of  the  court,  against  a  principle  which 
established  a  difference  of  rights  and  liabilities  between  rail- 
way corporations  and  private  individuals,  in  favor  of  the  former. 
The  rule  was  again  propounded  in  Cent.  Mil.  Tract  R.  R.  v. 
Rochafellow,  id.  541,  and  III.  Cent.  R.  R.  v.  Reedy,  id.  580. 

In  disposing  of  the  present  case,  it  is  not  necessary  to  re-ex- 
amine the  ground  on  which  these  cases  proceed,  as  the  one  at 
bar  is  not  within  their  authority.  In  the  case  before  us  the 
liability  rests  upon  a  violation  of  an  express  statutory  require- 
ment, the  observance  of  which  might  have  prevented  the  acci- 
dent. The  38th  section  of  the  act  of  1849  requires  the  bell  to 
be  rung  or  the  whistle  to  be  sounded  for  the  distance  of  eighty 
rods  before  reaching  a  highway  crossing,  and  not  only  provides 
a  penalty  for  failure  to  do  this,  but  expressly  provides  that  the 
road  shall  "  be  liable  for  all  damages  which  shall  be  sustained 
by  any  person  by  reason  of  such  neglect."  The  theory  of  appel- 
lant's counsel,  that  this  only  applies  to  injuries  done  upon  the 
actual  intersection  of  the  two  roads,  where  the  land  belongs 
equally  to  both  roads,  finds  no  support  in  the  language  of  the 
act,  and  we  are  not  at  liberty  to  interpolate  so  material  a 
restriction.  There  is  always  a  highway  crossing  near  a  station, 
and  it  often  happens,  that,  in  the  small  villages  which  grow  up 
around  the  stations,  there  are  vacant  lots  in  the  immediate 
neighborhood  of  the  crossing,  forming  a  sort  of  commons,  and 
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both  persons  and  cattle  are  in  the  habit  of  crossing  the  rail- 
way track,  as  it  passes  over  such  uninclosed  lots  without  length- 
ening their  route  by  seeking  the  line  of  the  highway.  The  law 
does  not  require  the  railway  companies  to  fence  in  cities,  towns 
or  villages,  and  if  a  person,  through  failure  to  sound  the  whistle, 
is  killed  in  crossing  a  railway  track  within  a  few  feet  of  the 
highway,  without  fault  upon  his  part,  other  than  that  he  has 
diverged  from  the  line  of  the  highway,  can  it  be  said  that 
damages  are  not  recoverable,  because  the  deceased  was  a  tres- 
passer? Admit  that  he  was,  he  has  come  to  his  death  from  a 
cause  which  the  legislature  has  said  shall  make  the  railway 
company  responsible.  As  the  statute  does  not  confine  the  lia- 
bility to  accidents  occurring  on  the  crossing  we  cannot  say  the 
legislature  did  not  have  in  view  the  fact  that  accidents  would 
be  very  liable  to  occur  in  the  open  spaces  adjacent  to  crossings 
near  the  stations,  and  that  they  did  not  intend  to  guard  against 
accidents  there  as  well  as  those  occurring  upon  the  actual  cross- 
ings. Even  in  the  case  in  16th  111.  it  is  admitted  the  railway 
would  be  liable  in  cases  of  gross  negligence.  Whether  the  fail- 
ure to  sound  the  whistle  or  ring  the  bell  is  to  be  considered 
gross  negligence  it  is  not  necessary  to  inquire.  It  is  sufficient 
that  the  statute  has  said  such  failure  shall  give  a  right  of  action 
for  all  injuries  attributable  to  such  neglect. 

This  case  differs  from  Illinois  Central  Railroad  v.  Phelps, 
29  111.  448,  and  Same  v.  Gardiner,  30  id.  118,  in  this,  that  the 
accidents  in  those  cases  did  not  occur  at  a  road  crossing,  and 
the  evidence  showed  no  connection  between  the  injury  and  the 
failure  to  give  the  signal.  The  statute  did  not  apply.  The 
principle  we  here  lay  down  is  this :  that,  where  a  railway  com- 
pany has  neglected  to  comply  with  the  statutory  requirement, 
and  an  injury  to  an  animal  is  fairly  attributable  to  such 
neglect,  the  mere  fact  that  the  animal  was  at  large,  if  so  at 
large  in  violation  of  no  general  or  local  law,  would  not  relieve 
the  company  of  its  liability,  even  though  the  animal  had  gone 
upon  the  road  from  uninclosed  lots  adjacent  to  the  crossing, 
and  was  not-standing,  when  injured,  on  the  actual  intersection 
of  the  railway  and  the  highway.     In  the  present  case  the  evi- 
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deuce  shows  that  the  jury  might  fairly  attribute  the  accident 
to  the  neglect  to  give  the  signal,  and  no  question  is  made  by 
counsel  on  that  point. 

The  instructions  asked  by  the  appellant  and  refused  by  the 
court  are  inconsistent  with  the  views  here  expressed,  and  were 
properly  refused. 

Judgment  affirmed. 


James  Ewart 

v. 

Uriah  Gr.  Walling. 

1.  Conveyance — when  held  a  mortgage.  A  deed,  absolute  on  its  face,  will 
be  lield  a  mortgage,  if,  from  the  instrument  in  writing,  and  the  surrounding 
circumstances,  it  appears,  that  it  was  the  intention  of  the  parties,  that  it  should 
be  a  security  for  a  debt.  The  intention  of  the  parties,  when  ascertained,  must 
govern. 

2.  Mortgage  —  evidence  of.  Where  the  grantor  was  indebted  to  the 
grantee,  was  sued,  and  he  prepared  a  deed  for  property  of  thrice  the  value  of 
the  debt ;  sent  an  agent  to  the  grantee  with  the  deed,  without  any  previous 
negotiation,  and  proposed  to  deliver  it  upon  receiving  a  bond  for  a  reconvey- 
ance, on  the  payment  of  the  debt  within  three  years,  and  the  grantee  objected, 
saying  he  only  wanted  his  money,  but  finally  consented  upon  being  assured, 
that  the  property  was  of  much  greater  value  than  the  debt,  and  it  was  agreed, 
that  the  debtor  should  occupy  the  property  free  of  rent,  which  he  did :  Held, 
that  the  transaction  constituted  but  a  security  for  the  debt,  in  equity,  and  not 
an  absolute  conveyance  of  the  land,  and  might  be  foreclosed  or  redeemed  liko 
a  mortgage  in  the  usual  form. 

3.  Same.  In  equity,  it  is  not  the  form  but  the  intention,  that  gives  charac- 
ter to  such  transactions.  Equity  will  enforce  it  as  an  absolute  conveyance  or 
as  a  mortgage,  according  to  the  design  of  the  parties  when  it  was  entered  into 
by  them. 

Writ  of  Error  to  the  Circuit  Court  of  Cumberland  county ; 
the  Hon.  Aaron  Shaw,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Uriah  G.  Walling,  in 
the  Cumberland  Circuit  Court,  against  James  Ewart.  The  bill 
alleges,  that  defendant  was  indebted  to  complainant,  in  the 
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sum  of  about  seven  hundred  dollars,  and  that  about  the  27th 
of  June,  1861,  and  at  that  date,  defendant  and  his  wife,  for  the 
purpose  of  securing  the  payment  of  the  money  with  interest, 
executed  a  deed  of  conveyance  of  certain  town  lots.  That  the 
conveyance  purported  to  be  absolute,  but  complainant  at  the 
same  time  executed  a  bond  for  the  reconveyance  of  the  lots, 
upon  the  payment  of  the  debt  and  interest  within  three  years 
from  that  date.  That  defendant  in  error  still  held  the  bond, 
and  had  remained  in  the  possession  of  the  property.  The  bill 
prays,  that  an  account  be  taken  of  the  amount  of  the  debt  then 
due,  and  that  defendant  be  decreed  to  pay  the  money,  and  in 
default  thereof,  that  the  property  be  sold  for  its  satisfaction. 

Defendant  answered  the  bill,  and  admits  the  indebtedness 
and  the  execution  of  the  deed  and  bond,  but  denies  that  it  was 
intended  to  be  a  mortgage.  He  insists  that  the  deed  was  exe- 
cuted in  full  payment  and  satisfaction  of  the  indebtedness,  and 
that  the  deed  was  so  received  by  complainant.  The  defendant 
was,  by  the  agreement,  to  have  the  right  of  repurchasing  the 
property  by  paying  the  original  indebtedness,  with  interest, 
within  three  years  from  that  time,  and  that  complainant  exe- 
cuted and  delivered  the  bond  to  carry  out  the  agreement.  A 
general  replication  was  filed  to  the  answer. 

The  cause  came  on  for  hearing  at  the  July  Special  Term, 
1866,  and  the  court  found  the  transaction  to  be  a  mortgage ; 
found  the  sum  due  and  decreed  its  payment,  and  in  default 
thereof  that  the  premises  be  sold  by  the  master  to  satisfy  the 
same.  Defendant  prosecutes  this  writ  of  error  to  reverse  the 
decree. 

Mr.  John  Soholfield,  for  the  plaintiff  in  error. 

Mr.  Hiram  B.  Decius,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

This  record  presents  the  question  whether  the  deed  of  con- 
veyance in  this  case,  absolute  on  its  face,  when  considered  in 
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connection  with  the  bond  for  a  reconveyance  of  the  property, 
executed  at  the  same  time,  forms,  in  equity,  but  a  mortgage, 
or  does  the  transaction  amount  to  a  purchase  and  a  resale  of 
the  property  ?  The  solution  of  this  question  depends,  of  course, 
as  with  all  other  agreements,  upon  the  intention  of  the  parties, 
and  that  intention  must  be  ascertained  from  the  written  instru- 
ment and  the  surrounding  circumstances.  The  condition  to 
the  bond  provides  that  it  shall  be  void  in  case  defendant  in 
error  shall  permit  plaintiff  in  error  to  redeem  the  property,  or 
any  portion  of  it,  by  paying  the  amount  of  the  debt  and  inter- 
est then  due,  at  any  time  within  three  years,  and  shall  thereupon 
convey  such  portion  as  may  be  redeemed.  It  is  true,  it  re- 
cites that  the  lots  were  conveyed  in  liquidation  of  the  debt. 
But  when  it  provides  for  a  redemption  it  would  seem  to  have 
been  intended  as  a  security  for  the  debt.  But  this,  of  itself, 
might  not  be  sufficient  to  determine  it  to  be  such,  were  there 
no  other  circumstances  attending  the  transaction. 

The  evidence  shows,  that,  when  the  agent  of  plaintiff  went 
to  negotiate  the  transaction,  defendant  in  error  said  he  did  not 
want  the  deed,  but  wanted  the  money  ;  but,  upon  being  assured 
that  the  property  was  worth  three  times  as  much  as  the  debt, 
he  consented  to  receive  the  deed  and  to  execute  the  bond,  but 
said  at  the  time  that  he  regarded  the  agent  as  his  friend,  and 
believed  he  would  not  advise  him  to  do  anything  which 
would  be  to  his  injury.  Plaintiff  in  error  said  to  the  agent 
that  he  was  broken  and  ruined,  and  if  a  judgment  should  be 
recovered  in  the  United  States  Circuit  Court,  it  would  swallow 
up  this  property ;  that  he  wanted  to  secure  defendant  in 
error,  and  wanted  him  to  give  plaintiff  in  error  the  privilege 
of  redeeming  or  repurchasing;  and  if  he  afterward  became 
able  he  would  redeem.  It  was  also  agreed  that  plaintiff  in 
error  should  occupy  the  property  during  the  three  years  with- 
out paying  rent.  The  evidence  also  shows,  that  he  did  have 
possession  of  the  property  during  that  time  either  by  himself  or 
his  tenants. 

It  also  appears  from  the  testimony  of  the  son  of  defendant  in 
error,  that  the  agent  of  plaintiff  in  error  came  to  his  father's 
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house,  and  brought  with  him  the  deed  already  prepared,  and 
informed  his  father  that  plaintiff  in  error  had  been  sued,  but 
wanted  to  give  his  father  a  conveyance  of  the  lots  as  a  guaranty 
for  the  note. 

Shiplar  testified,  that  he  heard  plaintiff  in  error  say  that  he 
had  conveyed  to  defendant  in  error  in  good  faith,  but  had  the 
privilege  of  redeeming.  At  another  time  and  after  the  store- 
house was  burnt,  he  said  he  had  suffered  a  heavy  loss  by  the 
burning  of  the  property.  That  at  another  time  he  said  he  had 
conveyed  to  defendant  in  error,  but  had  the  right  to  redeem, 
but  did  not  know  whether  he  ever  could.  From  this  evidence 
we  can  hardly  doubt,  that  it  was  the  design  of  the  parties  to 
simply  make  the  transaction  a  security  for  the  debt.  Plaintiff 
in  error  seems  always  to  have  spoken  of  having  the  privilege 
of  redeeming,  and  not  as  having  sold  absolutely. 

Again,  sales  are  not  usually  made  in  the  manner  this  trans- 
action was  consummated.  It  is  believed,  that  the  vendor  never 
makes  a  deed,  before  he  negotiates  a  sale.  But  in  this  case  so 
far  as  we  can  see,  he  did  so  even  before  the  grantee  had  been 
seen  in  reference  to  the  purchase.  Nor  can  it  be  said  that 
plaintiff  in  error  had  it  in  his  power  to  dictate  terms,  as  there 
was  security  on  the  note,  and  we  infer  that  he  was  solvent,  as 
no  effort  was  made  to  prove  the  contrary,  and  from  the  fact 
that  defendant  declined  to  enter  into  the  arrangement  when  it 
was  first  proposed,  and  said  he  wanted  his  money.  There 
seems  to  have  been  no  suggestion  that  the  debt  was  insecure, 
as  an  inducement  to  receive  the  deed  and  to  execute  the  bond. 

The  fact  that  plaintiff  in  error  remained  in  possession  of  the 
property,  receiving  the  rents  and  profits,  although  not  a  con- 
trolling circumstance,  seems  to  favor  the  conclusion  that  it  was 
designed  to  be  a  mortgage.  When  all  of  the  circumstances  are 
considered,  we  are  impelled  to  the  belief  that  such  was  the 
intention  of  the  parties,  and,  like  other  mortgages,  it  could  be 
foreclosed,  or  a  redemption  had.  And  this  court  held,  in  the  case 
of  PrescKbaker  v.  Feaman,  32  111.  475,  that,  in  determining  the 
character  of  the  transaction,  it  was  proper  to  consider  all  of  the 
surrounding    circumstances;    that  in  equity  the  form   would 
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not  control,  but  the  intention  gives  character  to  the  transaction. 
The  same  rule  is  announced  in  the  cases  of  Sutjphen  v.  Cush- 
man,  35  111.  186,  and  Snyder  v.  Griswold,  37  111.  216.  In 
this  case  the  deed  was  made  by  the  debtor  to  the  creditor  for 
the  amount  of  the  debt  then  due,  and  the  property  thus  con- 
veyed was  of  threefold  the  value  of  the  debt,  if  the  statement 
of  McCune  is  to  be  credited.  Nor  does  it  appear  that  plaintiff 
in  error  made  the  slightest  effort  to  obtain  more,  either  from 
defendant  in  error  or  from  any  other  person.  Persons  do  not 
usually  dispose  of  their  property  by  an  absolute  sale  on  such 
easy  terms,  while  it  is  not  unusual  to  mortgage  property  in 
that  manner. 

We  are  of  the  opinion  that  this  was  a  mortgage,  and  that  the 
court  below  committed  no  error  in  so  holding,  and  the  decree 
must  therefore  be  affirmed. 

Decree  affirmed. 


Abraham  Jarrard 

v. 
James  R.  Harper. 

1.  Instructions  —  when  technically  wrong — how  cured.  Where,  in  an 
action  of  replevin,  the  court  instructed  the  jury  :  "  If  you  believe,  from  the  evi- 
dence, that  the  property  in  question  was  plaintiff's,  you  must  find  the  defend- 
ant guilty," — Held,  that,  technically,  the  instruction  should  have  embraced 
proof  of  a  demand,  to  justify  a  verdict  for  the  plaintiff;  but,  as  the  record  shows 
proof  of  a  demand  before  suit  brought,  and  the  evidence  sustains  the  verdict, 
this  court  will  not  reverse  the  judgment. 

2.  Verdict  —  where  proceedings  are  ore  tenus — need  not  be  precisely  inform. 
In  an  action  of  replevin,  where  the  proceedings  were  ore  tenus,  a  verdict  that 
"  We,  the  jury,  find  the  defendant  guilty,"  although  not  precisely  in  form,  is 
equivalent  to  a  finding  of  the  property  in  the  plaintiff. 

Writ  of  Error  to  the  County  Court  of  Bond  county ;  the 
Hon.  E.  G-askins,  Judge,  presiding. 

This  case  is  sufficiently  stated  in  the  opinion. 
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Mr.  S.  P.  Moore,  for  the  plaintiff  in  error. 

Mr.  A.  W.  Metcalf,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  commenced  before  a  justice 
of  the  peace  of  Bond  county,  brought  by  James  K.  Harper 
against  Abraham  Jarrard,  and  taken  by  appeal  to  the  County 
Court,  where  a  verdict  and  judgment  were  rendered  for  Harper, 
to  reverse  which  the  case  is  brought  here  by  writ  of  error. 

The  whole  subject  of  controversy  is  of  trifling  amount. 

The  only  question  in  the  case  is,  as  to  the  propriety  of  the 
instruction  given  by  the  court.  It  was  this :  "  The  court 
instructs  the  jury,  that,  if  they  believe,  from  the  evidence,  that 
the  hog  in  question  is  plaintiff's  hog,  they  will  find  the  defend- 
ant guilty." 

It  is  contended  by  the  plaintiff  in  error,  that  proof  of  a 
demand  should  have  been  embraced  in  the  instruction  as  a 
necessary  element  to  justify  a  verdict  for  the  plaintiff,  and  in 
this  he  is  no  doubt  technically  correct;  but,  as  there  was  clear 
proof  of  a  demand  before  suit  brought,  and  the  evidence  sus- 
tains the  verdict,  we  cannot  reverse  the  judgment.  The  form 
of  the  verdict  is  not  precisely  right,  but  the  proceedings  were 
ore  tenus,  and  the  finding  was  equivalent  to  a  finding  of  prop- 
erty in  the  plaintiff.     The  judgment  is  affirmed. 

Judgment  affirmed. 


The  American  Express  Company 

v. 

Mary  E.  Perkins. 

1.  Common  Carriers  —  to  what  extent  insurers.  Where  a  package,  con- 
taining articles  of  a  brittle  nature,  is  delivered  to  an  express  company  to  be 
transported  from  one  point  to  another,  and  the  company  are  not  informed 
what  the  package  contains,  in  order  that  a  degree  of  care  may  be  used  propor- 
tionate to  its  fragile  character,  the  company  will  not  be  liable  to  the  extent  of 
common  carriers. 
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2.  Same — must  be  treated  in  good  faith.  In  order  to  charge  common  car- 
riers as  insurers,  they  must  be  treated  in  good  faith  ;  and  concealment,  artifice 
or  suppression  of  the  truth  will  relieve  them  of  this  liability. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county,  the 
Hon.  Charles  Emerson,  Judge,  presiding. 

This  was  an  action  on  the  case  brought  by  Mary  E.  Perkins 
against  the  American  Express  company  as  common  carriers,  in 
the  Circuit  Court  of  Macon  county,  to  recover  the  value  of  a 
package  containing  a  wreath,  delivered  to  the  company  at 
Decatur,  to  be  taken  to  Cairo.  The  wreath  was  partially  made 
of  glass,  and  when  it  arrived  at  Cairo  the  glass  was  broken, 
and  the  consignee  refused  to  receive  it.  The  case  was  tried  at 
the  August  Term,  A.  D.  1865.  A  jury  being  waived,  the  trial 
was  by  the  court.  Judgment  rendered  in  favor  of  the  plaintiff 
for  seventy-five  dollars.  The  case  is  brought  to  this  court  by 
writ  of  error. 

On  the  trial  below  the  plaintiff  introduced  the  following 
receipt  given  for  the  merchandise  by  defendant : 

American  Express  Company,  ) 
January  9th,  1865.  ) 

Received  op  M.  E.  Perkins,  Decatur,  Illinois,  package,  said  to  contain  mer- 
chandise, valued  at  seventy-five  dollars,  marked  T.  W.  Perkins,  Cairo,  111., 
which  we  undertake  to  forward  to  the  nearest  point  of  destination  reached  by 
this  company,  subject  expressly  to  the  following  conditions,  namely :  This 
company  is  not  to  be  held  liable  for  any  loss  or  damage  except  as  forwarders 
only,  nor  for  any  loss  or  damage  by  fire,  by  the  dangers  of  navigation,  by  the 
act  of  God  or  of  the  enemies  of  the  government,  the  restraints  of  government, 
mobs,  riots,  insurrection,  pirates  or  from  or  by  reason  of  any  of  the  hazards  or 
dangers  incident  to  a  state  of  war.  Nor  shall  this  company  be  liable  for  any 
default  or  negligence  of  any  person,  corporation  or  association  to  whom  the 
above  described  property  shall  or  may  be  delivered  by  this  company,  for  the 
performance  of  any  act  or  duty  in  respect  thereto,  at  any  place  or  point  off  the 
established  routes  or  lines  run  by  this  company,  and  any  such  person,  corpora- 
tion or  association  is  not  to  be  regarded,  deemed  or  taken  to  be  the  agent  of 
this  company  for  any  purpose,  but  on  the  contrary,  such  person,  corporation  or 
association  shall  be  deemed  and  taken  to  be  the  agent  of  the  person,  corpora- 
tion or  association  from  whom  this  company  received  the  property  above 
described. 

Nor  shall  this  company  be  liable  for  any  loss  or  damage  of  any  box,  pack- 
age, or  thing,  for  over  $50,  unless  the  j  ust  and  true  value  thereof  is  herein 
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stated,  nor  upon  any  property  or  thing,  unless  properly  packed  and  secured  for 
transportation;  nor  upon  any  fragile  fabrics,  unless  so  marked  upon  the  pack- 
age containing  the  same ;  noi  upon  any  fabrics,  consisting  of,  or  contained  in 
glass.  The  party  accepting  this  receipt  hereby  agrees  to  the  conditions 
herein  contained. 

For  the  Proprietors, 

A.  C.  FULLER,  Agent. 

Also  introduced  a  witness  who  stated  that  the  defendant  was 
an  express  company,  and  held  itself  out  as  a  common  carrier 
from  Decatur  to  Cairo ;  that  it  would  receive  from  parties  in 
Decatur  any  package  to  send  to  Cairo,  or  any  other  point  where 
its  line  extended,  or  where  it  connected  with  other  express  com- 
panies ;  that  nothing  would  be  said  whether  packages  would  be 
carried  all  the  way  by  this  company,  or  part  of  the  way  by 
other  companies;  when  this  package  was  received,  nothing  was 
said  about  this  company  carrying  it  all  the  way  or  part  of  the 
way,  and  then  employing  other  companies  to  carry  it  the  bal- 
ance of  the  way ;  that  it  was  worth  $75 ;  that  the  line  of  this 
company  extended  to  Centralia,  and  from  Centralia  to  Cairo 
the  business  was  done  by  Adams  Express  company. 

Defendant  admitted,  that,  when  the  package  arrived  at  Cairo, 
in  care  of  Adams  Express  company,  the  glass  on  the  same  was 
broken,  and  consignee  refused  to  receive  it. 
.  On  the  part  of  defendant,  by  consent  of  plaintiff,  the  way 
bills  of  the  Adams  Express  company  and  American  Express 
company,  marked  1  &  2,  and  letter  of  A.  M.  Barfoot  marked  3, 
were  admitted  and  read  in  evidence. 

''  No.  1.  The  way  bill  of  Adams  Express  company  cf  date  of 
January  10,  1865,  from  Centralia  to  Cairo  shows  that  one  box, 
addressed  to  T.  W.  Perkins,  Cairo,  was  received. 

"  No.  2.  The  way  bill  of  American  Express  company  of  date 
of  January  9,  1865,  from  Decatur  to  Centralia,  shows  that  one 
box,  addressed  to  T.  W.  Perkins,  Cairo,  was  received. 

"No.  3.  Letter  of  A.  M.  Barfoot  states  that  he  recollects  the 
transfer  of  the  box  for  T.  W.  Perkins,  Cairo,  at  Centralia,  111., 
on  January  9,  1865  ;  that  he  was  then  agent  at  Centralia  for 
American   Express   company  extended    south ;    that    the   box 
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was  received  in  apparent  good  order,  and  was  so  transferred  to 
Adams  Express  company  at  Centralia." 

Mr.  A.  J.  Gallagher,  for  the  plaintiff  in  error. 

Messrs.  Post  &  Buckingham,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Mary  E.  Perkins 
against  the  American  Express  company  as  a  common  carrier. 
There  was  a  trial  by  the  court  and  judgment  for  the  plaintiff. 
The  plaintiff  below  delivered  to  the  company  a  package,  con- 
taining a  wreath,  to  be  taken  from  Decatur  to  Cairo.  The 
wreath  was  partially  made  of  glass,  and  when  it  arrived  at 
Cairo  the  glass  was  broken.  The  receipt  given  by  the  com- 
pany to  the  plaintiff,  and  put  in  evidence  by  the  latter,  con- 
tained a  provision  that  the  company  would  not  be  responsible 
"for  any  articles  contained  in  or  consisting  of  glass."  With- 
out holding  that  the  company  could  discharge  itself,  by  this 
proviso,  from  its  liability  as  a  common  carrier,  unless  the 
plaintiff  assented  to  such  proviso,  we  must,  nevertheless,  hold 
that  such  liability,  to  its  common  law  extent,  did  not  attach, 
unless  the  company  was  informed  what  the  package  contained, 
in  order  that  a  degree  of  care  might  be  used  proportioned  to  its 
fragile  character.  The  plainest  dictates  of  fair  dealing  and  good 
faith  required  the  plaintiff  to  furnish  this  information.  This 
principle  was  settled  in  the  case  of  the  Chicago  and  Aurora  R. 
i?.  Co.  v.  Thompson,  19  111.  578,  where  it  was  sought  to  charge 
a  common  carrier  for  the  loss  of  money  in  a  valise,  that  had 
been  shipped  in  a  box  containing  other  articles  of  little  value. 
The  company  was  not  informed  that  the  box  contained  money, 
and  its  appearance  furnished  no  indication  of  that  fact,  bufc 
rather  the  contrary.  The  court  reviews  the  authorities  and 
holds,  that,  in  order  to  charge  common  carriers  as  insurers,  they 
must  be  treated  in  good  faith,  and  that  concealment,  artifice  or 
suppression  of  the  truth,  will  relieve  them  of  this  liability.  It 
was  held  the  company  should  have  been  informed  of  the  money 
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being  in  the  box,  in  order  to  charge  them.  So  in  this  case,  the 
company  should  have  been  told  of  the  contents  of  this  box  be- 
fore they  can  be  charged  for  the  breakage  of  so  fragile  a  sub- 
stance as  glass.  That  they  were  so  informed  there  is  not  a 
particle  of  evidence.  The  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Charles  A.  Walker 

v. 

Julius   Schum. 

1.  Evidence  —  master's  deed  —  confirmation.  When  a  master's  deed  was 
offered  in  evidence  by  plaintiff,  to  be  followed  with  the  record  and  decree  under 
which  the  sale  was  made,  who  at  the  time  stated  that  he  would  not  offer  a 
decree  of  the  court  approving  and  confirming  the  sale,  —  held,  that,  if  the  sale 
was  in  conformity  to  the  decree,  it  was  admissible.  The  decree  is  the 
sentence  of  the  law  authoritatively  announced,  and  when  obeyed  by  the 
master,  the  legal  effect  and  consequences  contemplated  by  law  are  accom- 
plished. 

2.  Practice — sale  of  mortgaged  premises.  Prior  to  the  adoption  of  the  act 
of  1843,  giving  redemptions  from  sales  of  mortgaged  premises,  they  were  sold 
without  redemption,  or  a  strict  foreclosure  was  had.  By  that  act,  however, 
a  redemption  was  given  on  sales  under  a  decree  of  foreclosure,  as  in  cases  of 
sales  on  executions  at  law.  Under  the  statute  the  decree  requires  the  master 
to  give  to  the  purchaser  a  certificate  of  purchase,  and  usually  requires  him  to 
execute  a  deed  if  the  property  is  not  redeemed.  It  would  be  the  better  prac- 
tice for  the  master  to  report  the  sale  for  approval  to  the  next  term  of  the  court. 
But  the  defendant,  by  failing  to  have  the  sale  set  aside  until  the  redemption 
expires  and  a  deed  is  made,  waives  all  technical  objections,  and  can  only 
resist  the  sale  where  he  has  suffered  manifest  injury  by  the  manner  in  which 
the  sale  was  made. 

3.  Decree  —  sale  under.  When  a  deed  recites  a  decree  of  one  term,  and 
the  entry  of  the  judge  on  his  docket  at  a  subsequent  term  requires  it  to  be 
recorded  as  of  the  previous  term,  and  the  decree  fails  to  show  at  what  term  it 
was  enrolled  and  signed,  it  will  be  presumed  that  it  was  rendered  as  of  the 
term  at  which  it  was  recorded. 

4.  Sale  —  under  a  decree  —  mortgagor's  interest.  Where  a  decree  required 
the  master  to  sell  all  of  the  mortgagor's  title  and  interest,  and  the  master  pro- 
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ceeded  to  and  purported  to  sell  the  land,  —  held,  that  the  sale  was  not  a  depart- 
ure from  the  decree,  and  the  mortgagor  cannot  complain  that  more  was  sold 
than  he  held. 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the 
Hon.  Edward  Y.  Rice,  Judge,  presiding. 

This  was  an  action  of  ejectment  brought  by  Charles  A. 
Walker  in  the  Macoupin  Circuit  Court,  against  Julius  Schum, 
for  the  recovery  of  lot  No.  8  in  Miller's  addition  to  Carlinville. 
The  declaration  claims  the  premises  in  fee.  A  plea  of  not 
guilty  was  filed. 

At  the  December  Term  the  cause  was  tried  by  the  court  and 
a  jury.  On  the  trial  plaintiff  read  in  evidence  a  bill  in  chan- 
cery, the  decree  and  order  of  the  court  foreclosing  the  mort- 
gage and  ordering  the  sale  of  the  premises.  He  proposed  to 
read  the  master's  deed  for  the  premises,  and  proposed  to  follow 
it  with  evidence  that  defendant  was  in  possession,  under  the 
mortgagor,  but  stated  that  he  would  not  offer  to  prove  that 
the  master's  sale  was  approved  by  the  court.  But  the  court 
refused  to  permit  the  deed  to  be  read  in  evidence,  and  the  jury 
found  the  issue  for  the  defendant.  Plaintiff  entered  a  motion 
for  a  new  trial,  which  was  overruled,  and  judgment  was  ren- 
dered on  the  verdict.  And  the  plaintiff  brings  the  record  to 
this  court  and  seeks  a  reversal  of  the  judgment. 

Mr.  C.  A.  Walker  pro  se  and  Messrs.  McClernand,  Broad- 
well  &  Springer,  for  the  appellant. 

Messrs.  Palmer  &  Hay,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

On  the  trial  in  the  court  below,  plaintiff  offered  a  master's 
deed,  made  under  a  decree  and  sale  of  the  premises,  on  the 
foreclosure  of  a  mortgage.  He  at  the  time  offered  the  record 
and  decree  in  the  foreclosure  suit,  which  was  admitted  upon 
the  agreement  that  he  would  follow  it  up  with  other  legitimate 
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evidence.  When  he  offered  the  master's  deed,  he  stated  that 
he  did  not  intend  to  offer  an  order  of  the  court  approving  the 
sale  and  deed.  Thereupon  the  court  below  excluded  this 
evidence.  This,  then,  presents  the  question  whether  a  master's 
deed,  in  all  cases,  depends  upon  a  report  by  him  of  its  execution, 
and  its  approval  by  the  court,  under  whose  authority  he  acts. 

Where  the  decree  requires  the  master  to  make  the  sale,  and, 
at  the  time,  or  subsequently,  to  execute  a  deed,  he  has  no 
choice  or  discretion,  —  he  must  obey  the  order  of  the  court  as 
contained  in  the  decree.  He  is  the  agent  or  instrument 
employed  by  the  court  to  carry  into  effect  the  sentence  of  the 
law,  and  he  must  conform  his  acts  to  the  requirements  of 
the  decree.  And,  inasmuch  as  the  decree  is  the  sentence  of  the 
law  authoritatively  announced,  when  obeyed  the  legal  effect 
and  consequences  contemplated  by  the  law  are  accomplished, 
and  when  such  is  the  case  the  design  of  the  law  must  be 
effectuated. 

Until  the  adoption  of  the  act  of  1843,  regulating  the  fore- 
closure of  mortgages  on  real  estate,  the  mortgaged  premises 
were  sold  without  redemption,  or  a  strict  foreclosure  was  had, 
as  the  justice  or  necessities  of  the  case  required.  That  act 
declares  (R.  S.  305,  524),  that,  in  all  cases  where  lands  shall  be 
sold,  by  virtue  of  a  decree  of  a  court  of  equity,  to  foreclose  a 
mortgage,  the  same  may  be  redeemed  in  like  manner,  as  lands 
sold  under  executions  on  judgments  at  law.  This  enactment 
involved  a  change  of  practice.  Before  that  time  the  sale  was 
made  in  vacation,  and  reported  to  the  next  term  of  the  court 
rendering  the  decree,  and  if  approved,  together  with  the 
master's  deed,  the  sale  was  confirmed,  the  deed  was  then 
delivered  to  the  purchaser,  and  the  title  vested  in  him.  But, 
afterward,  and  as  the  practice  now  stands,  the  decree  fixes  the 
terms  of  the  sale,  and  requires  the  master  to  give  to  the  pur- 
chaser a  certificate  of  purchase,  entitling  him  to  a  deed  at  the 
end  of  fifteen  months  if  not  redeemed,  and  it  usually  requires 
him  to  execute  a  deed  if  the  premises  are  not  redeemed. 

It  would,  no  doubt,  be  the  better  practice  for  the  master  to 
report  his  acts  under  the  decree  at  the  next  term  of  the  court 
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after  the  sale,  and  then  have  it  approved  or  set  aside.  But  it  is 
believed  that  this  is  not  generally  done,  and  the  report  is  not 
made  until  after  the  deed  is  executed  and  delivered.  And  in 
fact  it  not  unfrequently  happens  that  such  sales  are  never 
reported  or  confirmed.  The  opinion  seems  to  prevail,  that, 
when  the  redemption  was  given,  the  sale  was  in  all  of  its 
parts  assimilated  to  sales  on  executions  at  law  ;  that  a  report 
and  approval  were  unnecessary,  and  that,  by  receiving  the  cer- 
tificate, the  purchaser  only  became  a  bidder,  and  that  his  bid 
might  be  rejected  on  the  motion  of  the  defendant  in  the  decree 
if  he  showed  cause  ;  and  that  he  had  a  right  to  compel  the 
master  to  report  at  any  term  after  the  sale  was  made.  Moore 
v.  Titman,  33  111.  358.  The  mere  fact  that  the  master  has 
failed  to  report  at  the  next  term  after  the  sale  is  not  ground 
for  setting  aside  such  a  sale. 

The  defendant,  by  failing  to  move  to  set  aside  the  sale  nntil 
after  the  redemption  had  expired,  would  be  regarded  as  having 
waived  all  but  material  and  substantial  objections  to  the  man- 
ner in  which  it  was  conducted.  He  has  no  right  to  lie  by  until 
the  redemption  has  expired,  and  then  to  come  in  and  have  the 
bid  rejected  on  account  of  formal  or  trivial  objections.  In 
this  it  is  the  same  as  in  sales  on  executions  at  law. 

In  this  case  the  decree  required  the  master  to  execute  a  deed 
to  the  purchaser  if  the  premises  were  not  redeemed.  Defend- 
ant in  error  was  cognizant  of  the  decree  and  its  requirements. 
He  must  be  presumed  to  have  known  of  the  sale,  and  the  man- 
ner in  which  it  was  conducted,  and,  having  delayed  to  move  to 
set  aside  the  sale  and  to  reject  the  bid  of  the  purchaser  until 
the  deed  was  rightfully  made  under  the  decree,  we  must 
conclude  that  he  has  waived  all  objections  to  the  sale  unless  it 
be  such  departures  from  the  requirements  of  the  decree  as  are 
of  the  substance  and  calculated  to  wrongfully  affect  him.  We 
then  have  no  hesitation  in  saying  that  the  deed  was  authorized 
to  be  made  by  the  terms  of  the  decree,  and  that  it  vested  title 
in  the  purchaser,  if  the  requirements  of  the  decree  were  ob- 
served.    And  we  see  nothing  to  impeach  the  sale. 

It  is,  however,  insisted  that  the  decree  recited  in  the  deed 
30  —  42d  III. 
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was  not  rendered  at  the  Special  July  Term,  1862,  but  was  in 
fact  rendered  at  the  December  Term,  1863.  From  the  decree 
itself,  or  from  the  orders  of  the  court,  copied  in  the  transcript 
of  the  record,  we  are  unable  to  see  certainly  when  the  decree 
was  rendered.  The  decree  recites  proceedings  had  at  the  July 
Term,  and  that  is  the  last  term  referred  to  in  the  recitals ;  and 
it  closes  by  requiring  it  to  be  recorded  as  of  that  term. 

The  clerk  transcribes  what  he  calls  a  docket  entry,  which, 
he  says,  was  made  in  the  case  at  the  December  Term,  1863. 
It  is  this  :  "  January  9.  Decree  to  be  entered' as  of  the  July 
Special  Term,  1862."  But  this  is  indefinite  and  uncertain.  It 
does  not  state  that  the  decree  was  rendered  at  the  December 
Term,  nor  does  it  negative  the  fact,  that  it  was  rendered  at  the 
July  Special  Term.  And  the  presumption  would  be,  that  the 
case  was  heard  at  the  July  Term,  but  the  decree  was  not  then 
signed  or  enrolled,  or  it  might  be  that  it  was  signed  in  vaca- 
tion after  that  term,  but  had  not  been  recorded,  and  the  clerk 
may  have  entertained  doubts  as  of  what  term  it  should  be 
recorded ;  and  this  minute  of  the  judge,  on  his  docket,  was 
designed  as  a  memorandum  from  which  the  clerk  was  to  enter 
up  the  decree  nunc  pro  tunc.  This  would  seem  to  be  the  most 
natural  and  reasonable  presumption.  Hence,  when  the  decree 
was  drawn,  it  required  that  it  should  be  recorded  and  appear 
as  of  the  term  at  which  the  case  was  tried. 

Again,  at  the  head  of  the  decree  and  in  the  caption,  appears 
the  date  of  "  January  9th,  A.  D.  1864."  This  does  not  corres- 
pond with  any  other  entry  found  in  the  record,  and  is  subse- 
quent, in  point  of  time,  to  the  date  of  the  entr}^  and  but  a 
short  time  prior  to  the  sale.  This  date  in  the  caption  refers  to 
no  term  of  the  court,  and  we  must  presume  that  it  is  a  clerical 
misprision.  The  clerk  seems  to  have  been  very  negligent  and 
even  remiss  in  the  entry  of  the  orders  of  the  court  in  this  case, 
and  hence  the  confusion  that  has  been  produced.  But  we  must 
conclude.,  that  the  direction  that  the  decree  should  be  entered 
as  of  the  July  Special  Term,  determines  that  the  hearing  was 
then  had,  and  the  decree  was  afterward  prepared,  and  entered 
of  record.     This   being  the  case,  the  deed  was  not   defective 


1867.J  Elliott  v.  Daiber.  467 

Syllabus. 

from  a  misrecital  of  the  decree,  even  if  that  could  render  a  deed 
inoperative  which  was  in  other  respects  regular. 

It  is  also  insisted,  that  the  decree  only  authorized  the  master 
to  sell  all  of  the  right,  title  and  interest,  which  the  mortgagor 
had  in  the  mortgaged  premises,  while  he  undertook  to  sell  the 
land  itself.  We  are  not  prepared  to  hold,  that,  when  a  debtor 
mortgages  lands  in  fee,  and  his  rights  are  foreclosed,  he  can 
be  permitted  to  say,  that  the  order  requiring  the  sale  of  his 
interest  in  the  land  does  not  authorize  the  sale  of  the  land. 
But,  at  any  rate,  we  do  not  perceive  that  he  has  any  right  to 
object.  If  the  master  offered  and  sold  the  land  in  fee,  we  must 
conclude  that  it  embraced  his  title,  whatever  it  was.  When 
the  land  was  sold  as  his,  and  passed  redemption,  we  are  at  a 
loss  to  perceive  how  he  had  any  interest  left  in  it.  The  whole 
certainly,  must  be  equal  to,  and  embrace  the  parts.  Had 
the  defendant,  instead  of  the  master,  sold  and  conveyed  the 
land,  would  any  person  have  for  a  moment  doubted,  that  he 
had  conveyed  all  of  his  title,  interest  and  right  to  the  lands? 
And  in  principle  where  is  the  difference,  when  the  sale  was 
made  by  the  master?  But  we  do  not  regard  this  a  material 
departure  from  the  decree. 

The  recoi  d  and  the  master's  deed  were  proper  and  legitimate 
evidence,  and  the  court  below  erred  in  rejecting  them,  and  the 
judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Benjamin  F.  Elliott 

v. 
Joseph  Daiber. 

1.  Appeals  —  lie  from  all  judgments  of  justices  of  the  peace,  except  when 
confessed.  Under  our  statute,  appeals  lie  from  all  judgments  rendered  by 
justices  of  the  peace,  except  when  confessed. 

2.  Same  —  the  exception  as  to  confessed  judgments  —  technical.  That  por. 
tion  of  the  statute,  prohibiting  appeals  in  cases  when  judgment  has  been  con- 
fessed, has  a  technical  application. 
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3.  Judgment  —  confession  of  —  what  admission  will  not  amount  to.  Where 
a  party  sued  before  a  justice  of  the  peace,  stated  "that  he  could  not  deny  the 
plaintiff's  demand,"  such  admission  conferred  no  authority  to  enter  a  judg- 
ment by  confession. 

4.  Admissions.  Such  an  admission,  while  it  acknowledged  the  demand  to 
be  just,  in  no  sense  amounted  to  a  confession  of  judgment,  and  the  right  of 
appeal  remained. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the  Hon 
Joseph  Gillespie,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion. 

Messrs.  Dale  &  Burnett,  for  the  appellant. 

Mr.  David  Gillespie,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  case  originated  before  a  justice  of  the  peace  in  Madison 
county.  The  action  was  upon  a  lost  note.  By  the  justice's 
transcript,  it  appears  the  defendant  was  arrested  on  a  capias, 
and,  when  brought  before  the  justice,  said  he  could  not  deny 
the  plaintiff's  demand.  Whereupon,  "  it  was  considered  by  the 
court,  that  the  plaintiff  have  and  receive,  of  the  said  defendant, 
the  sum  of  ninety-nine  dollars  and  eighty  cents,  for  his  demand 
against  said  defendant,  with  costs  of  suit." 

The  defendant  took  an  appeal  from  this  judgment  to  the 
Circuit  Court,  and  at  the  May  Term,  1866,  the  appellee  entered 
a  motion  to  dismiss  the  appeal,  for  the  reason  that  the  judg- 
ment below  was  by  confession,  and  the  court  sustained  the 
motion,  the  appeal  was  dismissed  and  a  judgment  rendered 
against  appellant  for  the  costs  of  suit. 

To  reverse  this  judgment,  this  appeal  is  taken. 

Our  statute  provides,  that  appeals  from  judgments  of  justices 
of  the  peace  to  the  Circuit  Court,  shall  be  granted  in  all  cases, 
except  on  judgment  confessed.     Scates'  Comp.  708. 

This  is  technical.  To  say,  by  a  party  sued,  that  he  cannot 
deny  the  demand,  is  in  no  sense  a  confession  of  judgment. 
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Such  a  declaration  confers  no  authority  upon  the  justice  to 
enter  a  judgment  of  confession,  as  this  justice  understood,  for 
he  did  not  enter  upon  his  docket  that  the  defendant  confessed 
judgment.  He  found  against  the  defendant  the  amount 
claimed  because  he  would  not  deny  the  demand,  thereby 
admitting  the  demand  to  be  just,  but  making  no  confession  of 
judgment.  It  does  not  follow,  because  a  defendant  says  he 
cannot  deny  the  plaintiff's  demand,  that  he  is  the  plaintiff's 
debtor.  The  defendant  may  have  claims  to  set  off  which  he 
may  not  choose  to  litigate  before  the  justice,  but  be  willing  the 
justice  should  find  against  him,  so  that  he  may  take  an  appeal 
to  another  court  and  there  litigate.  By  construing  his  decla- 
ration, that  he  could  not  deny  the  plaintiff's  demand,  as  a  con- 
fession of  judgment,  the  right  of  appeal  would  be  taken  away, 
and  the  party  injured.  Here  there  was  no  confession,  nor  any 
thing  equivalent  to  it.  It  was  error  therefore  to  dismiss  the 
appeal,  and  for  this  error  the  judgment  must  be  reversed  and 
the  cause  remanded,  with  directions  to  the  Circuit  Court  to  try 
the  cause  upon  its  merits. 

Judgment  reversed. 


Oliver  C.  Kelsey 

v. 
William  S.  Berry. 

1.  Innkeepers  —  liability  for  lost  baggage.  Innkeepers  are  liable  for  the 
baggage  of  guests  put  in  their  charge,  when  lost  without  any  fault  on  the  part 
of  the  owner. 

2.  But  if  the  owner,  on  entering  a  hotel,  allows  another  to  exercise  acts  of 
ownership  over  his  baggage,  without  informing  the  landlord  that  the  baggage 
is  his,  and  it  is  afterward  carried  away  by  such  other  person,  this  is  gross 
negligence  on  the  part  of  the  owner,  and  releases  the  landlord  from  any  liability 
for  the  loss. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon, 
David  M.  Woodson,  Judge,  presiding. 
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The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Messrs.  Case  &  Stryker,  for  the  appellant. 

Messrs.  Morrison  &  Epler,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  a  suit  brought  before  a  justice  of  the  peace  to  re- 
cover the  value  of  a  valise  alleged  to  have  been  stolen  while 
the  plaintiff  was  a  guest  at  the  hotel  of  the  defendant.  On  the 
trial  in  the  Circuit  Court  the  plaintiff,  to  prove  the  loss,  called 
the  constable  who  served  the  original  summons  upon  the  de- 
fendant, and  proved  what  was  said  by  him  on  that  occasion. 
From  this  it  appears  that  "  appellee  came  to  his  hotel  in  a 
stage  about  supper  time.  Stage  drove  up  to  the  door  about 
6  o'clock  p.  m.,  and  appellee  handed  down  from  the  stage  the 
valise  to  one  of  the  porters;  that  the  porter  placed  the  valise 
on  the  sidewalk  near  the  door  of  the  hotel ;  that  there  were 
several  passengers  in  the  stage,  one  of  whom  was  a  soldier  ;  that, 
after  the  passengers  descended  from  the  stage,  and  when  the 
said  porter  was  on  the  steps  of  the  hotel,  either  just  outside  or 
inside  the  door,  with  said  valise,  the  soldier  claimed  said 
valise  as  his  property,  and  ordered  the  porter  to  carry  it  into 
the  hotel ;  that  appellee  stopped  at  his  house  and  got  his  sup- 
per, then  went  awa}^,  and  did  not  return  till  the  next  morning, 
when  he  paid  for  his  supper  the  night  before  ;  that  the  soldier 
took  the  valise  when  he  left  that  night." 

It  appears  from  the  evidence  of  the  clerk,  that,  after  the  va- 
lise was  brought  into  the  office  by  the  porter  and  left  outside 
the  counter,  the  soldier  complained  of  his  baggage  being  left 
there,  and  took  the  valise  and  placed  it  behind  the  counter. 
When  he  left  in  the  evening  he  called  for  it  and  took  it  away. 

The  court  instructed  for  the  plaintiff  as  follows  : 

"  The  court  instructs  the  jury  for  the  plaintiff,  that,  if  they 
believe,  from  the  evidence  in  the  case,  that  the  plaintiff  had 
possession  of  the  baggage  in  question,  and  delivered  the  same 
to  the  defendant,  or  to  any  one  acting  for  him,  and  the  same 
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was  received  into  the  Mansion  House  hotel  in  Jacksonville, 
and  that  said  hotel  was  at  that  time  kept  by  the  defendant ;  a*nd, 
if  they  further  believe,  that  said  plaintiff  stopped  at  said  hotel, 
then  the  plaintiff  was  the  guest  of  the  defendant,  and  the 
defendant  was  responsible  for  the  safe-keeping  of  said  baggage, 
and  its  return  to  the  plaintiff;  and,  if  they  further  believe,  that 
said  defendant  afterward  failed  to  deliver  said  baggage  to  the 
plaintiff  on  demand,  that  defendant  is  liable  for  the  value  of 
said  baggage  as  shown  by  the  evidence  in  the  case." 

This  instruction  announces  a  correct  principle  of  law,  but, 
as  no  instructions  were  given  for  the  defendant,  this  should 
have  been  qualified,  in  reference  to  the  facts,  by  further  telling 
the  jury,  that,  if  the  plaintiff  knowingly  allowed  the  soldier  to 
claim  the  valise,  and  exercise  acts  of  ownership  over  it,  at  and 
in  the  hotel,  without  interference,  or  informing  the  landlord 
that  the  valise  belonged  to  the  plaintiff,  then  they  must  find 
for  the  defendant.  If  such  was  the  fact,  as  at  least  indicated  by 
the  evidence,  the  loss  is  directly  attributable  to  the  gross  neg- 
ligence of  the  plaintiff.  The  judgment  is  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


Allen  B.  Daniel 

v. 
Henry  Green  et  aL 

1.  Bill  in  equity  — for  dower  and  partition.  Where  a  bill  has  been  filed 
for  dower  and  partition,  and  the  person  claiming  dower  dies,  and  the  bill  is 
dismissed  so  far  as  it  claims  dower,  and  leaves  it  a  simple  legal  question 
whether  the  occupant  or  the  heirs  of  the  deceased  claimant  are  the  owners,  a 
court  of  equity  has  no  jurisdiction  to  decide  that  question,  but  it  must  be  left 
to  a  court  of  law. 

2.  Same.  Where  complainants  claim  that  their  mother  inherited  one-half 
of  real  estate,  of  which  her  husband  died  seized,  and  that  by  her  death  they 
inherited  her  half,  the  court  cannot  determine  that  question,  and  make  parti- 
tion without  having  the  heirs  of  the  husband  before  the  court  as  parties 
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And  if  the  claim  is  that  the  title  under  which  they  claim  is  paramount  to  that 
of  defendant,  who  holds  adversely,  then  it  is  a  question  of  law  and  should  be 
determined  in  an  action  of  ejectment. 

3.  Same  —  relief  proper  to  be  granted.  Where  a  bill  is  filed  to  obtain 
equitable  relief  the  court  will  retain  the  bill  and  afford  the  relief,  although  it 
may  be  necessary,  incidentally,  to  find  and  pass  upon  legal  rights ;  but,  where 
the  bill  is  dismissed  as  to  the  portion  founded  on  the  right  to  equitable  relief, 
and  only  leaves  legal  rights  to  be  ascertained  and  passed  upon,  the  jurisdiction 
of  the  court  must  fail,  unless  some  equitable  ground  appears  for  retaining  the 
bill. 

Appeal  from  the  Circuit  Court  of  Richland  county ;  the 
Hon.  Aaron  Shaw,  Judge,  presiding. 

This  was  a  bill,  filed  by  Elizabeth  M.  Green  and  Henry 
Green,  in  the  Richland  Circuit  Court,  against  Allen  B.  Daniel. 
The  bill  alleges,  that,  on  the  20th  of  August,  1843,  Ashael  L. 
Powers  died  leaving  Elizabeth  his  widow,  and  without  issue; 
that,  at  the  time  of  his  death,  he  was  seized  in  fee  simple  of 
lots  13  and  14  in  Lilly's  addition  to  the  town  of  Olney  ;  that 
Elizabeth,  in  August,  1845,  intermarried  with  Henry  Green  ; 
and  she,  as  widow  of  Powers,  claims  dower  in  these  lots  and  one- 
half  of  the  same  under  the  statute.  That  is,  Allen  B.  Daniel 
was  in  possession  claiming  to  be  the  owner,  and  had  been  in 
possession  nineteen  years. 

Defendant  answered  and  sets  up  that  the  premises  were  pur- 
chased from  Ashael  L.  Powers  on  the  25th  of  April,  1843,  by 
one  George  M.  Butler,  to  whom  Powers  executed  a  title  bond, 
for  a  conveyance  on  the  payment  of  fifty  dollars,  within  one 
year ;  that  Butler  assigned  the  bond  to  John  M.  Wilson  whc 
paid  the  purchase  money,  and  filed  a  bill  and  obtained  a  speci- 
fic performance  of  the  agreement  in  October,  1845,  and  the 
heirs  of  Powers  were  decreed  to  convey  the  premises  to  Wil- 
son ;  that  he  conveyed  the  property  to  Balding,  and  the  latter 
conveyed  to  defendant.  The  answer  denies  that  Elizabeth  is 
the  widow  of  Powers,  deceased.  A  replication  was  filed  to  the 
answer. 

At  the  June  Term,  1866,  Henry  Green  suggested  the  death 
of  his  co  complainant  and  revived  the  suit  by  making  Frederick 
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M.  Green,  Mary  E.  Green  and  Harriet  Green,  her  heirs,  parties 
complainant. 

On  the  hearing  the  court  rendered  a  decree  granting  the 
relief  sought  so  far  as  related  to  making  partition  of  one-half 
to  the  heirs  of  Mrs.  Green,  and  that  it  be  held  by  Henry  Green 
during  his  natural  life.  To  reverse  this  decree  defendant 
prosecutes  this  appeal. 

Messrs.  Canby  &  Wilson,  for  the  appellant. 

Mr.  J.  G.  Bowman,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  a  suit  in  equity  for  dower  and  partition,  brought 
by  Henry  Green  and  Elizabeth  M.  Green,  his  wife,  in  October, 
1864,  against  Allen  B.  Daniel.  On  the  trial  it  appeared  that 
one  Butler  in  the  year  1843  built  a  house  on  the  premises,  and 
that  Wilson  purchased  of  Butler  and  that  the  title  under  which 
appellant  claims  to  hold  is  derived  from  Wilson.  On  the  other 
hand,  it  appears  that  one  Powers  previously  held  the  property, 
and  died  leaving  his  widow  surviving  him,  who  subsequently 
married  Henry  Green,  but  left  no  children  or  decendants  of 
children.  Mrs.  Green  therefore  claimed  one-half  of  the  premises 
in  fee  as  the  heir  of  her  deceased  husband,  and  dower  in  the 
other  half.  Before  the  trial  was  had  in  the  court  below,  Mrs. 
Green  died,  and  the  suit  was  revived 'in  the  name  of  her  chil- 
dren; and  the  bill  was  dismissed  so  far  as  it  claimed  dower. 

After  the  question  of  dower  was  thus  disposed  of,  the  juris- 
diction of  a  court  of  chancery  over  the  matter  in  controversy 
was  at  an  end.  All  that  then  remained  of  the  case  was  simply, 
who  owned  the  legal  title,  the  heirs  of  Mrs.  Green  or  appellant. 
He  was  in  possession  under  a  title  derived  from  Butler  or  Wil- 
son. If,  as  is  contended,  Powers  sold  the  property  to  Butler, 
and  the  statute  of  limitations  has  not  barred  a  recovery,  then 
one-half  belongs  to  Powers'  heirs,  who  are  not  parties  to  the 
suit,  and  the  other  half  to  the  heirs  of  Mrs.  Green.     If  appel- 
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lant  has  any  interest  in  these  premises,  he  holds  the  whole  and 
not  an  undivided  interest  in  them.  As  the  bill  stood  after  it 
was  dismissed  as  to  the  dower,  it  was  simply  to  turn  appellant 
out  of  possession  of  premises  in  his  adverse  occupancy. 

To  permit  this  bill  to  be  maintained,  would  be  to  hold,  that 
purely  legal  titles  may  be  tried  by  a  suit  in  chancery,  instead 
of  by  an  action  of  ejectment,  in  every  case  to  recover  lands 
adversely  held.  There  is  no  fraud,  mistake,  accident,  trust  or 
other  equitable  ground  of  relief,  alleged  in  the  bill  to  confer 
jurisdiction  upon  a  court  of  chancery.  Without  the  equity 
powers  of  the  court  have  been  brought  into  action  by  the  main 
purpose  of  the  bill,  the  court  will  not  try  legal  titles,  and  decree 
the  surrender  of  adverse  possession.  When  it  does  so,  it  is  only 
incident  to  its  legitimate  equity  jurisdiction.  The  same  rule  is 
announced  in  the  case  of  Green  v.  Spring,  decided  at  the  present 
term. 

The  court  below  had  no  jurisdiction  to  decree  the  partition 
of  these  premises  on  the  allegations  contained  in  the  bill,  and 
for  want  of  parties,  and  the  decree  must  be  reversed,  and  the 

cause  remanded. 

Decree  reversed. 


The  Illinois  Central  Railroad  Company 

v. 
Parker  S.  Adams. 

1.  Negligence — common  carriers.  Where  live  hogs  are  shipped  in  rail 
road  cars,  and,  by  reason  of  their  crowded  and  unnatural  condition,  become 
heated,  which  can  only  be  allayed  and  the  property  saved  by  throwing  water 
upon  them  while  in  the  cars,  and  this  fact  is  made  known  to  the  conductor  of 
the  train,  and  it  being  customary  for  them  to  apply  water  in  such  cases,  and 
they,  having  the  necessary  conveniences  for  applying  the  water,  neglect  so  to 
do,  in  consequence  of  which  some  of  the  hogs  die,  such  conduct  would  be 
gross  negligence  on  the  part  of  the  conductor,  for  which  the  company  would 
be  liable. 

2.  Same — extent  to  which  they  may  contract  against  their  own  negligence. 
While  a  railroad  company  may  protect  itself  by  contract  against  certain  risks 
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assumed  by  common  carriers,  and  belonging  to  their  vocation,  it  is  contrary 
to  good  morals  and  public  policy  that  they  should  be  allowed  to  stipulate 
against  their  own  gross  negligence,  or  that  of  their  employees,  or  their  willful 
defaults. 

3.  Jury — what  is  their  province  to  decide.  It  is  exclusively  the  province 
of  the  jury,  where  the  evidence  is  con  Hiding,  to  weigh  the  testimony  of  the 
witnesses,  and  give  credence  where  they  may  think  it  most  properly  belongs ; 
and  with  their  decision  in  this  regard,  courts  will  not  interfere. 

Appeal  from  the  Circuit  Court  of  De  Witt  county ;  the  Hon. 
John  M.  Scott,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Adams  against 
the  Illinois  Central  Railroad  company,  as  common  carriers,  in 
the  Circuit  Court  of  De  Witt  county,  to  recover  damages  for 
injuries  occasioned  by  the  negligence  of  the  company  in  trans- 
porting two  car  loads  of  live  hogs  from  Clinton  to  Chicago,  by 
reason  of  which  a  number  of  hogs  died. 

The  declaration  contained  four  counts.  A  demurrer  was 
sustained  in  the  court  below  to  the  first,  second  and  third,  and 
overruled  as  to.  the  fourth.  A  trial  was  had  on  the  fourth 
count,  which  is  in  substance  as  follows : 

That  on  the  4th  day  of  May,  A.  D.  18G5,  the  defendants 
were  common  carriers  of  goods,  chattels  and  live  stock  by  rail- 
road cars  from  Clinton,  in  De  Witt  county,  to  Chicago,  in  Cook 
county ;  and,  being  such  common  carriers,  the  defendants,  on 
the  day  and  year  aforesaid,  at  Clinton  aforesaid,  as  such  com- 
mon carriers,  accepted  and  received  of  and  from  the  plaintiff 
two  car  loads  of  hogs,  the  property  of  the  plaintiff,  to  be  by  the 
defendants  conveyed  and  carried  from  Clinton  to  Chicago,  at 
the  rate  of  $47  for  each  car  load,  to  be  paid  by  the  plaintiff  to 
the  defendants  on  the  delivery  of  said  hogs  to  plaintiff  at 
Chicago  ;  said  hogs  consisting  of  a  large  number,  to  wit,  one 
hundred  and  one  hogs.  And  the  plaintiff  avers,  that,  on  the 
day  and  year  aforesaid,  at  the  county  of  De  Witt  aforesaid,  the 
defendants,  being  such  common  carriers,  as  aforesaid,  would  not 
accept  and  receive  said  hogs,  to  be  so  carried  and  conveyed, 
unless  the  plaintiff  would  enter  into  and  sign  a  certain  agree- 
ment, partly  written  and  partly  printed,  with  certain   printed 
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matter  attached  thereto,  which  said  written  agreement  was  in 
substance  the  same  as  that  in  the  next  preceding  count 
described  and  set  forth,  and  which  is  made  a  part  of  this  count 
[see  receipt  or  agreement  hereafter  set  out"]  and  the  plaintiff  did 
then  and  there  sign  said  agreement,  and  the  defendants  did  then 
and  there  accept  said  hogs,  and  did  then  and  there  attach  the 
cars  containing  said  hogs  to  a  railroad  train  of  the  defendants, 
and  with  said  train  commenced  the  journey  from  Clinton  to 
Chicago;  and  that  when  said  train  had  proceeded  on  said  jour- 
ney more  than  seventy  miles,  to  wit :  to  the  station  at  Bloom- 
ington,  on  said  road,  the  said  hogs  were  greatly  heated,  and  it 
then  and  there  became  necessary  to  water  said  hogs,  by  throw- 
ing large  quantities  of  water  into  the  cars  containing  the  same, 
and  upon  said  hogs,  to  prevent  the  same  from  being  greatly 
damaged  and  injured ;  all  of  which  was  then  and  there  well 
known  to  the  agent  of  the  defendants,  then  and  there  in  charge 
of  said  train.  And  the  plaintiff  further  avers,  that  the  said 
agent  of  the  defendants  did  not,  nor  would  so  water  said  hogs, 
but  did  then  proceed  with  said  hogs  upon  said  journey  to  the 
station  of  Normal,  on  said  railroad,  and  that,  when  said  hogs 
reached  said  station  of  Normal,  the  said  hogs  were  still  more 
heated,  and  had  greater  need  of  being  so  watered;  and  the 
plaintiff  then  and  there  requested  said  agent,  so  in  charge  of 
said  train,  so  to  water  said  hogs  at  said  Normal  station  ;  but 
the  said  agent  of  defendants,  well  knowing  the  condition  of  said 
hogs,  and  the  great  need  of  the  same,  then  and  there  wholly 
refused  so  to  water  said  hogs,  but  on  the  contran%  proceeded 
on  said  journey  with  said  hogs,  without  so  watering  the  same, 
to  El  Paso  station,  on  said  road,  more  than  forty  miles  from 
Clinton,  aforesaid.  And  the  plaintiff  avers,  that,  when  said  hoga 
reached  said  station  of  El  Paso,  the  same  were  greatly  suffer- 
ing, and  endangered  by  reason  of  not  being,  or  having  been,  so 
watered;  and  that  the  plaintiff  did  thereupon  request  and  urge 
the  said  agent  of  the  defendants  in  charge  of  the  said  train,  so 
to  water  said  hogs,  but  the  said  agent  of  the  defendants,  well 
knowing  the  premises,  wholly  neglected,  failed  and  refused  so 
to  water  said  hogs,  for  a  long  space  of  time,  to  wit,  for  the  space 
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of  forty  minutes,  after -being  so  requested,  and  after  said  train 
reached  El  Paso  station,  as  aforesaid  ;  and  that  said  agent  did 
keep  said  train  standing  at  said  station  during  the  period  afore- 
said,  when  the  said  agent  might  have  easily  watered  said  hogs, 
as  he  well  knew  they  greatly  needed. 

And  the  plaintiff  further  avers,  that,  during  all  the  time  from 
the  commencement  of  said  journey,  the  said  train  was  under 
the  control  of  said  agent  of  the  defendants  ;  and  that  at  divers 
stations  on  said  railroad  from  Bloomington,  aforesaid,  to  El 
Paso,  aforesaid,  and  at  both  of  said  stations,  the  defendants 
have  water  tanks  standing  close  to  said  road,  from  which  the 
agent  could  easily  and  without  serious  delay  have  watered  said 
hogs  ;  and  that  the  plaintiff,  during  all  said  time,  had  no  con- 
trol of  said  train,  and  had  no  means  whatever  of  so  watering 
said  hogs  ;  and  that  it  was  then  the  general  custom  of  railroad 
companies,  carrying  hogs,  so  to  water  such  hogs  when  neces- 
sary ;  all  of  which  was  then  well  known  to  the  said  agent. 

And  the  plaintiff  further  avers  that  it  was  the  duty  of  the 
defendants  to  have  watered  said  hogs  of  the  plaintiff,  on  said 
journey,  and  the  exercise  of  reasonable  care  by  said  agent  re- 
quired him  to  cause  said  hogs  to  be  so  watered ;  yet  the  agent 
of  defendants,  so  in  charge  of  said  train,  knowingly,  willfully, 
and  through  gross  carelessness  and  negligence,  throughout  all 
said  time,  wholly  neglected  and  refused  so  to  water  said  hogs, 
or  any  of  them,  although  repeatedly  requested  so  to  do  by  the 
plaintiff,  by  means  whereof,  and  for  want  of  so  being  watered, 
a  large  number,  to  wit,  twenty-two  of  said  hogs,  of  great  value, 
to  wit,  of  the  value  of  eight  hundred  dollars,  while  on  said 
journey,  died,  and  were  thereby  reduced  in  value  to  the  extent 
of  a  large  sum  of  money,  to  wit,  live  hundred  dollars  ;  and  the 
remainder  of  said  hogs  were  by  means  aforesaid,  and  from  being 
confined  in  said  cars  with  said  dead  hogs,  greatly  reduced  in 
value,  to  wit,  to  the  extent  of  one  hundred  dollars  ;  and  the 
said  hogs  were,  on  the  day  next  after  the  day  aforesaid,  de- 
livered to  the  plaintiff  by  the  defendants,  at  Chicago  aforesaid, 
the  said  twenty-two  hogs  being  dead,  and  the  remainder 
thereof  injured  as  aforesaid. 
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And  the  plaintiff  avers  that  he  did  then  and  there  pay  the 
defendants  for  carrying  and  conveying  the  said  hogs  from 
Clinton  aforesaid,  the  said  sum  of  $47  for  each  of  said  two 
car  loads. 

By  means  of  which  said  several  premises,  the  defendants 
became  liable  to  pay  to  the  plaintiff  the  amount  of  the  damage 
by  him  sustained  as  aforesaid,  notwithstanding  any  thing  in 
said  written  agreement  contained,  and  by  means  of  all  of  said 
several  grievances  the  plaintiff  has  sustained  damages  to  the 
amount  of  one  thousand  dollars,  and  therefore  he  brings  suit, 
etc. 

The  defendants  filed  the  general  issue  as  to  the  fourth  count. 


John  Minor  testified:  May  4.  1865,  I  helped  plaintiff  to 
load  two  car  loads  of  hogs  at  Clinton,  Illinois,  for  Chicago; 
put  forty- nine  in  one  car  and  fifty  in  another;  hogs  in  good 
order ;  would  average  230  pounds  each  ;  not  crowded  in  car ; 
number  of  hogs  to  car  load  depends  something  on  size  of 
hogs  and  state  of  weather;  it  was  warm  for  1st  of  May; 
helped  drive  hogs  from  Wisegarver  to  Clinton  ;  don't  know 
distance ;  drove  them  through  several  branches  ;  last  place 
I  remember  letting  them  drink  was  from  one  to  two  miles 
back ;  got  to  Clinton  between  ten  and  eleven  o'olock  ;  put  the 
hogs  in  cars  at  four  or  five  o'clock  in  the  afternoon  ;  don't 
remember  whether  there  was  water  in  ditches  or  hog  yard ; 
left  Clinton  between  five  and  six  o'clock ;  forty-nine  to  fifty- 
five  hogs  of  that  size  make  a  fair  car  load  in  good  weather, 
and  forty  to  forty-five  in  hot  weather;  depends  good  deal  on 
size  of  hogs  and  state  of  weather ;  hogs  of  plaintiff  not  over- 
crowded ;  I  have  never  traveled  in  charge  of  hogs,  but  loaded 
many  hundreds. 

Robert  M.  Shaw,  sworn :  I  know  the  plaintiff;  was  on  train 
containing  hogs,  May  4,  1865  ;  had  some  hogs  in  same  train ; 
first  saw  plaintiff's  hogs  at  Wapellah,  four  and  one-half  miles 
north  of  Clinton  ;  no  one  with  them ;  I  noticed  they  were 
becoming  heated  and  needed  water;  this  was  about  six  o'clock ; 
I  know  something  of  hogs ;   have  dealt  in  them,  and  shipped 
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for  years ;  when  they  become  heated  in  traveling,  they  ought 
to  be  cooled  by  having  water  thrown  upon  them ;  never  found 
any  trouble  in  getting  this  done ;  when  there  are  water  tanks 
on  railroad  can  be  done  in  a  few  minutes  by  running  up  to 
water  tanks  and  pouring  water  from  spout  over  hogs ;  it  is  the 
custom  of  railroads  to  water  hogs  when  required ;  cars  stopped 
at  Bloomington ;  more  than  twenty  miles  from  Clinton,  I 
looked  at  plaintiff's  hogs;  they  were  suffering  very  much  for 
want  of  water;  they  were  heated,  and  many  in  a  dying  condi- 
tion; plaintiff  was  not  on  train;  I  went  to  conductor  of  train 
and  told  him  thjey  ought  to  be  watered ;  he  replied,  that  it  was 
not  his  business ;  this  occurred  while  the  train  was  at  Bloom- 
ington ;  train  then  went  on  about  two  miles  and  hauled  oft*  on 
a  switch  ;  the  hogs  were  growing  worse,  and  making  a  "  pecu- 
liar noise,"  which  hogs  make  when  they  are  overheated  ;  pas- 
senger train  from  south  caught  up  with  us  here ;  plaintiff*  came 
on  and  got  on  freight  train ;  soon  as  plaintiff  came  and  saw 
condition  of  hogs,  he  went  to  conductor,  in  my  presence,  and 
asked  him  to  water  hogs ;  conductor  refused,  and  said  it  was 
not  his  business ;  plaintiff  insisted,  and  said  if  hogs  were  not 
watered  one-third  of  them  would  die ;  conductor  replied,  you 
will  do  d — n  well  if  one-half  of  them  do  not  die ;  this  was 
while  the  train  was  standing  on  the  track  at  Normal  station; 
there  was  a  water  tank  there  belonging  to  the  company ;  then 
started  and  ran  to  El  Paso,  which  is  some  seventy-live  miles 
from  Clinton ;  again  I  saw  plaintiff's  hogs  at  El  Paso ;  were  in 
a  very  bad  condition  ;  plaintiff  went  again  to  conductor  as  soon 
as  train  stopped  and  asked  him  to  water  the  hogs ;  he  again 
replied  he  would  not,  it  was  not  his  business ;  the  hogs  were 
then  run  off  on  the  Y ;  there  was  a  water  tank  at  El  Paso 
with  two  spouts,  one  over  the  main  track  and  one  over  the  Y ; 
when  the  conductor  refused  to  water  the  hogs,  plaintiff*  and  I 
started  to  the  office,  and  found  the  station  agent,  and  told  him 
how  matters  stood ;  he  replied  it  was  the  duty  of  the  conductor 
to  water  the  hogs,  and  went  with  plaintiff  and  witness  in  search 
of  conductor,  and  found  him  ;  agent  told  conductor,  that  it  was 
his  business  to  water  the  hogs,  and  he  must  do  it ;   conductor 
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replied,  that  he  knew  it  was  his  business,  and  he  would  do  it, 
he  seemed  very  willing  then ;  he  did  then  water  the  hogs,  but 
not  until  they  had  been  standing  at  El  Paso  three-quarters  of 
an  hour ;  defendant  had  water  tank  at  Bloomington,  Normal, 
Hudson,  Kappa  and  El  Paso  ;  hogs  were  then  taken  to  Chicago ; 
got  there  about  eleven  o'clock  the  next  day  ;  when  we  got  there, 
from  twenty  to  twenty-two  of  plaintiff's  hogs  were  dead  ;  dead 
hogs  weighed  from  230  to  250  pounds  each ;  live  hogs  of  that 
quality  were  that  day  worth  from  ten  and  one-half  to  eleven 
cents  per  pound  in  Chicago ;  don't  know  what  plaintiff  got  for 
dead  hogs,  but  dead  hogs  were  worth  at  that  time  two  or  three 
cents  per  pound ;  hogs  of  plaintiff  which  did  not  die  were 
injured ;  they  looked  badly ;  they  had  been  tramping  on  dead 
hogs  and  had  become  covered  with  grease  and  looked  diseased  ; 
live  hogs  were  damaged  from  fifty-five  to  sixty  cents  per  100 
pounds ;  ten  o'clock  in  the  evening  when  the  train  got  to  El  Paso ; 
I  am  satisfied,  that,  if  the  hogs  had  been  watered,  they  would 
have  gone  through  safely  ;  not  overcrowded  for  such  sized  hogs. 

Bentley  Mills  sworn  :  Have  been  engaged  in  shipping  hogs 
by  railroad  for  twelve  years ;  forty -five  to  fifty  hogs  make 
car  load,  depending  on  size  and  condition ;  when  hogs  are 
heated  in  transportation,  should  be  cooled  by  having  water 
thrown  on  them ;  I  always  do  this  with  my  hogs  when  they 
need  it;  I  was  in  Chicago  when  plaintiff's  hogs  came  there  on 
May  5th ;  twenty-two  died,  six  or  eight  of  which  were  worth 
nothing ;  other  dead  hogs  were  worth  and  sold  for  two  cents 
per  pound ;  live  hogs  worth  from  ten  and  one-half  to  eleven 
cents  per  pound ;  they  were  injured  for  want  of  water,  and  by 
trampling  on  dead  hogs,  at  least  fifty  cents  per  cwt. ;  live  hogs 
looked  bad, —  were  covered  with  grease;  heard  men  object  to 
buying  them  on  account  of  their  appearance ;  they  feared  they 
were  diseased ;  the  man  who  did  buy  them  refused  to  do  so 
until  witness  said  he  knew  plaintiff,  and  that  their  bad  con- 
dition was  owing  to  trampling  on  dead  hogs. 

James  Deland  sworn :  Has  had  twenty  years  experience  in 
shipping  hogs ;  has  seen  hogs  watered  in  the  cars ;  fifty  hogs  is 
a  car  load  ;  thinks  plaintiff's  hogs  would  average  238  pounds ; 
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whether  hogs  should  be  watered  on  cars  depends  on  circum- 
Btances ;  I  would  always  water  them  when  they  make  that 
peculiar  noise  that  shows  they  are  in  danger,  when  they  must 
be  watered  to  save  them ;  when  they  are  not  extremely  heated, 
and  there  is  a  deep  bed  of  straw  or  manure  in  the  car,  then  I 
do  not  think  they  ought  to  be  watered,  because  bedding  holds 
the  water  and  produces  a  hot  steam  which  injures  the  hogs ; 
when  there  is  no  bedding  they  ought  to  be  watered,  and  they 
should  be  watered  in  any  event  when  they  make  that  peculiar 
noise. 

Darius  Hall  sworn :  Have  been  handling  hogs  twenty-five 
years ;  when  hogs  become  heated,  they  should  always  be  cooled 
by  having  water  thrown  on  them ;  I  have  no  doubt  of  this ; 
when  they  become  very  hot,  if  not  so  watered,  they  will  die. 

LIVE    STOCK. 

Extract  from  Freight  Tariff. 

Non-enumerated  live  stock  of  all  kinds,  not  shipped  under 
contract,  will  be  charged  first-class  rates. 

Enumerated  live  stock,  in  less  quantities  than  car  loads,  will 
be  charged  first  class,  at  the  following  estimated  weights : 

One  horse  (except  stallions), 2,000  lbs. 

Two  horses, 3,500  " 

Three     "      5,000  " 

Each  additional, 1,000  " 

Stallions  will  be  reckoned  at  4,000  pounds,  and  taken  at 
first-class  rates. 

Horned  animals,  2,000  pounds  each,  second  class.  Calves  and 
sheep,  less  than  car  load,  200  pounds  each  (but  not  in  any  instance 
less  than  75  cents  each),  once  and  a  half  first  class.  Hogs,  less 
than  car  load,  actual  weight,  once  and  a  half  first  class.  The 
company  will  not  assume  any  liability  over  one  hundred  dollars 
on  horses  and  valuable  live  stock,  except  by  special  agreement. 
Agents  are  not  allowed  to  receive  and  ship  such  valuable  horse 
or  other  animal  until  a  proper  contract  or  release  is  signed  by 
the  owner  or  shipper  thereof.  At  the  above  rates,  the  owner 
31—  42d  III. 
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is  to  feed,  water  and  take  care  of  his  stock,  at  his  own  expense 
and  risk,  and  is  to  assume  all  risk  of  injury  or  damage  that  the 
animals  may  do  to  themselves  or  to  each  other,  or  which  may 
arise  from  delay  of  trains.  Stock  will  only  be  taken  by  the 
car  load,  at  the  price  fixed  under  the  table  of  "  special  rates," 
when  the  contract  is  executed  by  the  station  agent  and  shipper, 
to  be  loaded  and  unloaded,  watered  and  fed  by  the  owner,  and 
at  his  risk  in  all  respects,  except  as  specified  in  form  of  con- 
tract or  receipt  in  hands  of  agents.  Two  or  three  cars  of  stock 
will  entitle  the  owner,  or  one  driver,  to  pass  on  the  train  with 
the  stock,  to  take  care  of  it.  Four  cars  and  upward,  one 
owner,  two  men  in  charge,  to  pass  on  stock  train,  which  is  the 
maximum  number  that  will  be  passed  on  any  train  from  one 
consignor  or  party.  All  persons  thus  passed  are  at  their  own 
risk  of  personal  injury  from  any  cause  whatever.  The  agent 
at  the  station  where  the  stock  is  loaded  will  give  no  passes, 
but  must  enter  on  the  back  of  contract  the  name  or  names  of 
the  persons  who  are  actually  entitled  to  pass  free  with  the 
stock,  which  is  the  authority  for  the  conductor  to  pass  them. 
Agents  will  refuse  to  enter  any  name  on  contract  but  those 
of  owner  or  employees  in  charge,  without  regard  to  passes 
required  by  number  of  cars.  No  return  passes  will  be  given 
Slaughtered  hogs  carried  only  at  the  risk  of  the  owner,  as  to 
the  weather  and  delay  of  train,  at  tariff  rates.  No  agent  is 
authorized  to  make  an  agreement  for  the  shipment  of  live 
stock,  fresh  provisions  or  slaughtered  hogs,  at  any  particular 
time.  Due  diligence  will  be  observed  in  sending  them 
forward. 

5  cent         Freight  Office,  Illinois  Central  Railroad  Co., 
stamp. '  Clinton,  May  4,  1865. 

Received  of  P.  S.  Adams,  two  cars  of  hogs,  100  more  or  less, 
to  be  delivered  at  Chicago  station,  at  special  rates,  being  forty- 
seven  dollars  per  car.  In  consideration  of  which,  and  for 
other  valuable  considerations,  it  is  hereby  mutually  agreed 
that  said  company  shall  not  be  liable  for  loss  by  jumping  from 
the  cars,   delay  of  trains,  or  any  damage  said  property  may 
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sustain,  except  such  as  may  result  from  a  collision  of  the  train, 
or  when  cars  are  thrown  from  the  track  in  course  of  transpor- 
tation.    To  be  fed  and  taken  care  of  by  owner. 
Subject  to  2J  per  cent  United  States  tax. 

JAMES  A.  RASBACK,  Agent. 
P.  S.  ADAMS. 


Defendants  admitted  that  they  were  carriers,  and  that  the 
termini  of  the  road  were  correctly  stated.  Defendants  then 
called  one  Perigo,  a  release  having  been  given  him.  He  then 
swore :  Was  the  conductor  on  the  freight  train  that  took  Adams' 
hogs ;  put  in  his  train  at  Wapella,  four  and  a  half  miles  north 
of  Clinton ;  these  hogs  were  badly  crowded  in  the  cars ;  from 
eight  to  ten  too  many  for  such  warm  weather;  no  one  called 
my  attention  to  these  hogs  at  Bloomington  ;  after  I  left  Normal, 
Adams  came  to  me  and  asked  me  to  water  his  hogs ;  I  replied 
to  him,  that  we  had  no  water  from  Normal  to  El  Paso,  where 
I  would  switch  them  on  the  side  track,  and  the  switchman 
would  water  them ;  I  would  have  watered  them  at  Normal  if 
Adams  had  asked  it  before  I  left  the  station ;  I  was  not  in 
the  caboose  after  I  left  Bloomington  until  I  got  one  and  a  half 
miles  north  of  Normal ;  I  did  not  see  Adams  until  1  got  up  the 
grade  north  of  Normal ;  I  then  went  back  to  the  caboose  to 
collect  tickets,  and  Adams  showed  me  his  pass,  and  spoke  to  me 
about  watering  his  hogs,  and  I  replied  as  above  ;  Normal  was 
the  first  place  where  I  could  have  watered  the  hogs,  if  I  had 
been  asked  at  Bloomington  ;  as  soon  as  I  got  to  El  Paso,  ran 
hogs  on  side  track,  coaled,  watered,  and  went  on  to  Amboy,  in 
fifteen  or  twenty  minutes;  from  my  knowledge  of  the  position 
of  the  cars  containing  these  hogs,  and  the  engine  that  was 
making  up  the  train  for  Chicago,  it  would  take  about  thirty 
minutes  to  have  got  these  hogs  to  the  tank ;  if  every  thing  had 
been  ready  it  would  have  taken  fifteen  or  twenty  minutes;  this 
time  is  controlled  by  the  position  of  the  engine  and  the  crowded 
condition  of  the  tracks ;  from  thirty  to  forty  minutes  would  be 
the  usual  time  it  would  take  to  get  the  cars  to  the  tanks. 

The  defendants  introduced  other  witnesses  showing  that  the 
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plaintiff  could  have  watered  his  hogs  at  Clinton,  and  had  not 
done  so. 

Instructions  were  given  for  the  plaintiff,  and  others  asked  by 
defendants  were  refused. 

A  verdict  was  returned  for  the  plaintiff  for  $505.12  damages. 
A  new  trial  was  refused,  and  judgment  entered  upon  the  ver 
diet.     The  defendants  thereupon  took  this  appeal. 

The  questions  presented  are,  whether  it  was  the  duty  of  the 
company  to  apply  the  water  to  the  hogs  when  in  a  heated  con- 
dition, and  failing  to  do  so  on  request,  whether  it  amounts  to 
such  gross  negligence  against  which  it  was  not  in  the  power  of 
the  company  to  stipulate. 

Mr.  C.  H.  Moore,  for  the  appellants. 

Under  the  old  law  of  carriers,  when  their  duties  were  con- 
fined to  carrying  a  few  persons  or  parcels  of  inanimate  matter, 
the  law  was  rigid  and  very  severe.  But  as  commerce  increased 
railroads  were  invented,  and  now  the  very  class  of  animals 
once  used  by  common  carriers  are  themselves  put  into  cars  and 
carried  for  hundreds  of  miles.  Animals  used  for  food,  danger- 
ous to  themselves  and  to  every  thing  around  them,  are  put  into 
cars,  confined  in  a  small  space.  The  risk  that  they  might  injure 
themselves,  or  other  stock  in  the  car  with  them,  or  break  out 
of  the  car,  was  now  apparent  to  every  one,  and  courts  soon 
modified  the  law,  by  saying  that  carriers  might  protect  them- 
selves by  special  contracts  from  all  acts,  except  their  own  gross 
negligence.  This  court  has  decided  this  point.  See  Illinois 
Central  Railroad  Company  v.  Morrison  <&  Crabtree,  19  111. 
139 ;  2  Ohio,  133  ;  Hedfield  on  Railways,  177,  note  ;  10  Ohio, 
72  ;  26  Barb.  641 ;  see  also  Illinois  Central  Railroad  Company 
v.  Read,  27  111.  485. 

The  company  then,  we  say,  had  a  right  to  make  this  contract. 
Under  this  contract  the  company  agreed  to  be  liable  for  three 
things, — first,  due  diligence  in  sending  stock  forward  ;  second, 
for  damages  resulting  from  a  collision  of  the  train  ;  third,  for 
damages  when  the  cars  are  thrown  from  the  track.  Every 
other  kind  of  damage  that  the  hogs  might  receive  in  the  course 


1867.]  Illinois  Central  R.  R.  Co.  v.  Adams.  485 

Brief  for  the  Appellants. 

of  transportation  is  to  be  borne  by  the  shipper ;  and  to  guard 
against  this  very  contingency  the  company  have  inserted  two 
clauses,  one  at  the  bottom  of  the  contract  in  plainer  letters 
than  the  contract  itself,  "  To  be  fed  and  taken  care  of  by  tho 
owner."  To  feed  means  to  give  liquid  as  much  as  solid  food. 
It  is  any  thing  and  every  thing  necessary  to  sustain  life  in  the 
hogs  ;  but  it  may  be  claimed  that  watering  hogs  on  the  cars  does 
not  mean  to  let  them  drink,  but  only  to  pour  water  over  them, 
and  let  them  take  it  by  absorption.  We  say  it  means  both. 
And,  by  a  clause  in  the  upper  part  of  the  contract,  or  notice 
above  the  contract,  the  company  expressly  stipulates  that  the 
stock  is  to  be  "  loaded  and  unloaded,  watered  and  fed  by  the 
owner  at  his  own  risk  in  all  respects,  except  as  specified  in  the 
contract  or  receipt."  The  reason  for  this  limitation  of  liability 
is  obvious  ;  many  times  the  company  was  troubled  to  get  the 
amount  of  water  required  for  its  own  use.  The  breaking  of  a 
pump  or  bursting  of  a  tank  might  make  them  liable  for  a  train 
of  hogs,  and  the  time  taken  to  water  might  render  them  liable 
for  not  using  due  diligence  in  forwarding  the  stock  intrusted 
to  their  care. 

The  certainty  that  they  could  not  at  all  times  and  in  all 
places  water  hogs,  made  it  necessary  for  them  to  warn  each 
shipper  that  they  would  not  water  or  feed  stock  at  all.  If  they 
are  compelled  to  water  stock,  they  are  certainly  compelled  to 
feed  it  if  necessary.  The  breaches  alleged  did  not  constitute  a 
cause  of  action  under  the  contract. 

Again,  granting,  for  the  sake  of  the  argument,  that  the  con- 
ductor himself  could  have  watered  these  hogs  at  Normal  or  at 
El  Paso,  it  was  competent  and  even  proper  for  the  company  to 
stipulate  in  the  contract  that  the  hogs  were  to  be  fed  and  taken 
care  of  by  the  owner,  in  one  place,  and  fed  and  watered  in 
another.  The  words  "  taken  care  of  by  the  owner,"  we  say 
involve  feeding  and  watering,  and  if  any  break  out  of  the  cars 
they  are  to  be  put  back  by  the  owner,  so  that  the  company 
might  not  be  liable  for  the  failure  of  a  conductor  to  water  the 
hogs.  A  railroad  company  have  the  right,  by  express  contract, 
to  protect  themselves  against  the  negligence  of  its  agents,  unless 
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it  is  so  gross  as  to  be  fraudulent,  See  37  111.  484;  Wells  v.  New 
York  Central  Railroad  Company,  24  N.  Y.  181  ;  Perkins  v. 
The  Same,  196,  and  Beisiegel  v.  The  8a?ne}  25  id.  442 ;  and  in 
one  decision,  Wells  v.  /Steam  Navigation  Company,  4  Selden, 
381,  the  courts  say :  "  Although  the  law  will  not  suffer  a  man 
to  claim  immunity  by  contract  from  his  own  fraud,  I  know  of  no 
reason  why  this  may  not  be  done  in  reference  to  fraud  or  felony 
committed  by  those  in  his  employ."  Smith  v.  New  York 
Central  Railroad,  24  N.  Y.  222,  is  also  in  point.  It  is  true  that, 
in  this  contract,  the  words  "servants  or  agent's"  are  not  used, 
nor  is  it  strictly  necessary  in  this  case  to  decide  the  last  point ; 
but  this  kind  of  an  action  is  provided  against  by  saying  just 
what  the  company  shall  be  liable  for,  and  no  other.  No  other 
acts  or  omissions  except  the  want  of  due  diligence  in  sending 
them  forward,  a  collision  of  the  train,  or  the  cars  being  throw7n 
from  the  track,  can  make  them  liable  to  Adams.  Again,  it 
seems  to  be  disputed  whether  hogs  should  be  watered  on  the 
cars  or  not.  Deland,  one  of  Adams'  witnesses,  says  if  they 
have  a  deep  bed  of  straw  it  makes  them  worse.  All  these 
questions  wTere  excepted  by  the  express  contract. 

Messrs.  H.  S.  Green  &  L.  Weldon,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  in  the  De  Witt  Cir- 
cuit Court  by  Parker  S.  Adams  against  the  Illinois  Central 
Railroad  Company,  for  negligence  in  transporting  certain  car 
loads  of  live  hogs  from  Clinton  to  Chicago,  by  reason  whereof 
a  number  of  the  hogs  died. 

The  cause  was  tried  by  a  jury,  and  a  verdict  for  the  plaintiff 
for  $505.12.  A  motion  for  a  new  trial  was  made  and  over- 
ruled, and  exception*  taken.  Exceptions  were  also  taken  to  the 
judgment  of  the  court  refusing  certain  instructions  asked  by 
the  defendant,  in  modifying  others  and  in  giving  instructions 
in  behalf  of  the  plaintiff.     The  case  is  brought  here  by  appeal. 

The  declaration,  as  filed,  contained  four  counts,  to  the  first 
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three  a  demurrer  was  sustained,  and  the  trial  was  had  upon 
the  fourth  count,  in  which  the  averment  was,  that  the  defend- 
ants were  guilty  of  gross  carelessness  in  not  watering  the  hogs, 
by  means  whereof  they  were  injured  to  the  amount  of  $1,000. 

Various  errors  are  assigned,  but  the  controversy  depends 
principally  on  the  instructions  and  the  nature  of  the  contract 
entered  into  by  the  parties. 

It  is  insisted  by  the  appellants,  that,  by  the  contract  of  ship- 
ping, the  company  was  not  liable  for  any  loss  except  such  as 
might  result  from  a  collision  of  the  train,  or  when  the  cars  were 
thrown  from  the  track  in  course  of  transportation,  and  that  the 
hogs  were  to  be  fed  and  watered  by  the  owner  and  to  be  at  his 
risk  in  all  respects  except  as  specified  in  the  form  of  the  con- 
tract or  receipt  in  the  hands  of  the  agent. 

The  phrase,  "  feeding  and  watering,"  as  used  in  the  contract, 
has  reference  alone,  as  we  understand  the  contract,  to  the 
ordinary  sustenance  such  animals  require  in  the  course  of  trans- 
portation, while  the  negligence  complained  of,  and  for  which 
the  railroad  company  is  sought  to  be  charged,  is  the  application 
of  water  externally  to  hogs  confined  in  cars,  causing  them  to 
become  much  heated,  and  from  which  speedy  death  ensues  if 
they  are  not  promptly  relieved  by  this  application. 

The  whole  case  turns  upon  the  fact  of  the  liability  of  the 
company  to  apply  this  water,  and,  failing  to  do  so  on  request, 
does  it  amount  to  such  gross  negligence  against  which  it  is  not 
in  the  power  of  the  company  to  stipulate  ? 

The  proof  is  clear  that  it  is  the  custom  of  the  railroad  agents 
to  make  this  application  of  water,  and  it  is  most  reasonable 
and  just  that  it  should  be  their  duty,  for  their  employers  own 
the  trains,  the  tanks  and  the  water  within  them,  and  have 
entire  and  exclusive  control  of  all  the  movements  and  stoppages 
of  the  trains,  with  which  no  shipper  can,  in  the  slightest  degree, 
interfere.  Were  it  not  so,  who  can  estimate  the  derangement  to 
which  trains  would  be  subjected,  did  every  shipper  control  its 
movements, —  did  he  have  the  power  to  stop  it  for  any  purpose 
or  appropriate  water  at  an  inconvenient  or  improper  station 
when  there  might  be  but  a  scanty  supply  not  in  excess  of  the 


488  Illinois  Central  R.  R.  Co.  v.  Adams.  [Jan.  T., 

Opinion  of  the  Court. 

necessities  of  the  boilers  ?  Good  policy  and  a  due  regard  to  the 
operations  of  the  trains,  require  that  this  duty  of  watering  live 
hogs  in  the  manner  described  in  the  evidence  should  devolve 
upon  those  who  manage  the  trains,  and  not  upon  the  shippers 
of  such  stock.  The  contract  referred  to  in  the  declaration  had 
no  reference  to  this  matter,  but  to  their  ordinary  feeding  and 
watering,  which  duty  properly  belonged  to  the  owner. 

If,  then,  it  was  gross  negligence  in  the  conductor  of  the  train 
carrying  these  hogs,  in  refusing  to  apply  water  to  them  when 
requested  at  Bloomington  or  at  Normal,  at  which  latter  place 
water  was  convenient  and  abundant,  the  company  could  not 
contract  against  that.  This  court  said,  in  the  case  of  III.  Cen- 
tral R.  R.  Co.  v.  Crabtree  &  Morrison,  19  111.  139,  that, 
although  a  railroad  company  might  protect  itself  by  contract 
against  certain  risks  assumed  by  common  carriers  and  belong- 
ing to  their  vocation,  it  was  contrary  to  good  morals  and  public 
policy  that  they  should  be  allowed  to  stipulate  against  their 
own  gross  negligence,  or  that  of  their  employees,  or  their  willful 
default. 

The  jury  have  found  there  was  gross  negligence  in  this  case. 
It  is  true,  the  testimony  was  contradictor  on  this  point,  but  the 
jury  have  given  the  most  credit  to  Shaw,  the  witness  for  plaint- 
iff, who  testified  to  his  own  interference  with  Perigo,  the  con- 
ductor, when  the  train  was  at  rest  at  Bloomington,  and  also 
when  it  was  on  the  switch  at  Normal,  and  at  both  places  dis- 
tinctly informed  the  conductor  of  the  suffering  condition  of  the 
hogs  for  the  want  of  water,  and  of  the  personal  appeal  of  the 
owner  to  the  same  conductor  to  apply  the  water.  Perigo,  the 
conductor,  denied  all  this,  and  it  was  exclusively  for  the  jury  to 
weigh  the  testimony  of  both,  and  give  the  credit  where  they 
thought  it  most  properly  belonged,  and,  with  their  decision  in 
this  regard,  this  court  is  not  permitted  to  interfere.  The  testi- 
mony of  Shaw  fully  establishes  gross  negligence  of  a  willful 
character,  and  inexcusable  in  any  light  in  which  it  can  be  re- 
garded. If  excusable  at  Bloomington,  on  account  of  a  scarcity 
of  water  or  a  total  want  of  a  supply  there,  it  was  not  so  at  Nor- 
mal, where  the  train  rested  long  enough  to  have  performed  the 
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operation  more  than  once  if  needed.  But  the  appellant's  coun- 
sel insists,  that  it  was  the  gross  neglect  of  appellee  in  not  water- 
ing the  hogs  at  Clinton,  after  driving  them  more  than  four 
miles,  and  suffering  them  to  remain  in  the  stock  yard  there 
without  water,  from  ten  o'clock  in  the  forenoon  until  four  or 
five  o'clock  in  the  afternoon,  when  they  were  placed  on  the  cars. 

Most  of  the  witnesses  say  it  would  have  been  a  good  thing 
to  have  watered  the  hogs  at  Clinton,  but  no  one  attributes  the 
deaths  and  injuries  to  this  omission,  nor  does  there  seem  to 
have  been  any  necessity  for  watering  them  there  before  placing 
them  on  the  cars.  It  was  not  water  internally  the  animals 
needed ;  and,  as  it  was  a  wet  time  at  which  they  were  driven 
to  Clinton,  and  several  branches  of  water  crossed  on  the  route 
thither,  it  is  reasonable  to  suppose  they  had  their  fill  of  that 
element,  and  it  was  only  when  confined  in  the  cars  that  they 
suffered  for  the  want  of  it,  and  the  conductor  was  deaf  to  every 
appeal  made  to  him  to  supply  water  until  the  train  had  reached 
El  Paso,  a  distance  of  more  than  forty  miles  from  Clinton,  and 
then  denied  water,  until  the  station  agent  at  that  place 
directed  the  conductor  to  do  his  duty  by  supplying  water.  At 
this  point  the  hogs  were  transferred  to  the  cars  going  to  Chicago, 
and  Perigo's  train  proceeded  on  the  main  track.  The  counsel 
for  appellant  insists,  it  was  not  the  duty  of  this  train  to  engage 
in  switching,  or  any  thing  else,  but  to  coal  and  water,  and  hitch 
on  such  cars  as  Were  to  go  north  by  his  train. 

This  being  so,  then,  most  imperative  and  overwhelming  was 
the  duty  of  this  conductor  to  apply  the  water  at  Normal,  when 
he  was  requested  by  the  owner  to  do  it,  and  the  animals  then 
in  a  suffering  and  dying  condition.  He  knew  he  could  not 
take  the  time  at  El  Paso.  He  knew  he  had  other  duties  there 
which  would  engage  his  train,  and,  when  he  arrived  there,  it 
was  only  by  the  interference  of  the  station  agent  he  made  any 
movement  in  the  direction  desired.  If  the  jury  believed  the 
statement  of  Shaw,  a  case  of  recklessness,  of  gross  negligence, 
by  conductor  Perigo,  was  fully  established. 

The  views  here  presented  fully  dispose  of  all  the  objections 
taken  to  the  instructions. 
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Those  which  were  refused,  as  asked  by  appellant,  were  sub- 
stantially embraced  in  those  given. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


The  Board  of  Supervisors  op  McDonough  County 

et  al. 

v. 

James  M.  Campbell  et  al. 

1.  Commutation — exemption  from  taxation.  The  legislature  of  Illinois 
is  authorized  to  commute  with  persons  or  corporations  in  regard  to  taxation 
In  1857,  the  legislature,  by  its  charter  to  the  city  of  Macomb,  exempted  the 
county  of  McDonough  from  taxation  for  the  support  of  city  paupers  and  the 
prosecution  of  city  criminals,  and  provided  that  in  consideration  thereof  all  the 
real  estate  in  the  city  and  the  personal  property  of  the  inhabitants  thereof  were 
exempt  from  taxation  for  county  purposes,  except  payment  of  railroad  debt : 
Held,  that  the  legislature  has  authority  to  make  such  commutation. 

2.  Injunction — till  to  restrain  collection  of  tax.  When  city  property  is 
commuted,  an  injunction  will  lie  to  restrain  the  collection  of  a  county  tax 
levied  by  county  authorities  upon  such  city  property.  Thus,  where  the  char- 
ter of  the  city  of  Macomb  commuted  all  property  therein  from  payment  of 
county  tax,  except  for  payment  of  railroad  debt,  and  the  legislature  subse- 
quently passed  a  law  authorizing  McDonough  county  to  make  appropriations 
for  bounties  to  volunteers,  and  directed  the  same  to  be  paid  as  other  county 
indebtedness,  —  held,  that  a  bill  in  chancery  would  lie  to  enjoin  the  collection 
of  a  tax  for  such  purpose  in  the  city  of  Macomb,  on  the  ground  of  exemption 
by  the  commutation  clause  in  the  charter. 

3.  Statute  —  repeal  by  implication.  Repeals  by  implication  are  never 
favored,  and  it  is  only  where  two  acts  are  so  inconsistent  with  each  other  that 
both  cannot  stand,  that  the  latter  is  considered  as  repealing  the  former. 

Appeal  from  the  Circuit  Court  of  McDonough  county;  the 
Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
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Messrs.  Palmer  &  Hay,  for  the  appellants. 

Messrs.  C.  F.  Wheat  &  D.  G.  Tunnicliff,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  filed  by  certain  property  holders 
of  the  city  of  Macomb,  in  the  county  of  McDonough,  to  enjoin 
the  collection  of  a  bounty  tax  levied  on  property  in  Macomb, 
in  common  with  the  other  property  in  the  county.  It  appears, 
that,  by  section  four  of  article  fourteen  of  the  city  charter, 
passed  in  1857,  the  county  was  exempted  from  taxation  for  the 
support  of  city  paupers  and  for  the  prosecution  of  city  crimi- 
nals, and  in  consideration  thereof  all  the  real  estate  in  the 
city,  and  the  personal  property  of  the  inhabitants  thereof, 
were  exempted  from  taxation  for  county  purposes,  except  for 
payment  of  the  railroad  debt.  That  this  species  of  commuta- 
tion can  be  authorized  by  the  legislature  is  settled  by  this 
court  in  Illinois  Central  jRailroad  v.  McLean  County,  17  111. 
291,  and  RunsaJcer  v.  Wright,  30  id.  146.  On  the  6th  of 
February,  1865,  the  legislature  passed  a  law  authorizing  the 
board  of  supervisors  of  the  county  to  make  appropriations  for 
bounties  to  volunteers  for  the  army,  and  directing  that  "  the 
expenditures  and  appropriations  made  by  virtue  of  this  act 
shall  be  collected  and  paid  out  as  other  county  indebtedness." 
Under  this  law  the  board  of  supervisors  levied  a  tax  upon  all 
the  property  in  the  county,  and  the  complainants  have  filed 
this  bill  to  enjoin  its  collection  in  the  city  of  Macomb,  on  the 
ground  that  they  are  exempted  from  it  by  the  commutation 
clause  in  their  charter. 

It  is  urged  that  a  tax  of  this  character  was  not  in  contem- 
plation of  the  legislature  or  the  parties,  at  the  time  this  com- 
mutation was  agreed  upon,  and  that  this  tax  should  not  be 
regarded  as  within  the  spirit  of  the  exempting  clause  in  the 
charter.  That  a  tax  of  this  specific  character  was  not  antici- 
pated is  undoubtedly  true,  but,  at  the  same  time,  if  the  legis- 
lature had  intended  to  confine  the  exemption  to  such  county 
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taxes  as  were  then   levied,  it  would  have  been  easy  to  do  so, 
and  we  must  presume  it  would  have  done  so. 

The  legislature  knew  perfectly  well  that  new  occasions  and 
objects  for  taxation  would  be  continually  arising,  and  it  never- 
theless used  language  so  comprehensive  in  its  character  as  to 
include  every  species  of  county  tax,  without  reference  to  the 
purpose  of  its  levy.  The  language  of  the  charter  is,  that  "  all 
the  real  estate  within  said  city,  and  all  the  personal  property 
of  the  inhabitants  of  said  city,  shall  be  exempt  from  all  taxes 
for  county  purposes."  If  this  be  a  tax  for  a' county  purpose, 
we  can  only  say  that  it  falls  within  the  exact  language  of  the 
exemption.  There  is  no  room  for  construction.  There  is  no 
ambiguity.  The  legislature  have  used  language  bearing  an 
unmistakable  import,  and  we  have  no  power  to  give  it  a  dif- 
ferent meaning.     We  must  concede  the  law  to  mean  wThat  it 


It  is  also  urged  that  the  law  in  regard  to  bounties  repealed 
the  provision  of  the  charter  by  implication.  But  repeals  by 
implication  are  never  favored,  and,  in  the  absence  of  an  ex- 
press repealing  clause,  it  is  only  when  two  acts  are  so  incon- 
sistent with  each  other  that  both  cannot  be  executed,  that 
the  latter  is  considered  as  repealing  the  former.  Town  of 
Ottawa  v.  La  Salle  County,  12  111.  339.  In  the  present  case, 
there  is  no  inconsistency  between  the  bounty  law  and  the 
charter,  that  would  justify  the  court  in  holding  the  exemp- 
tion clause  of  the  charter  repealed.  It  is  true,  the  bounty  law 
was  to  be  submitted  to  the  vote  of  the  people  of  the  county, 
without  excluding  the  inhabitants  of  Macomb,  but,  although 
there  may  have  been  an  obvious  impropriety  in  permitting 
them  to  vote,  this  certainly  could  not  operate  as  a  repeal  of  the 
former  law.  It  is  hardly  correct  to  say,  as  suggested  by  coun- 
sel, that  the  people  of  Macomb  are  thus  allowed,  by  their  own 
voice,  to  impose  a  burden  upon  the  residue  of  the  county,  for 
the  benefit  of  themselves,  since  the  law  left  to  the  board  of 
supervisors  the  discretion  to  distribute  the  bounty  money  as  they 
should  think  proper ;  and  it  appears  by  the  record  that  they 
passed  a  resolution  providing  that  no  inhabitant  of  Macomb 
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should  receive  any  portion  of  it  unless  the  tax  should  be  levied 
on  the  property  of  that  city.  If  the  law  had  required  the  board 
of  supervisors  to  distribute  the  fund  pro  rata  among  the  town- 
ships, including  the  city  of  Macomb,  instead  of  giving  the 
board  a  discretion,  there  would  have  been  some  force  in  the 
argument  on  this  point. 

It  is  also  suggested  that  this  was  not  in  fact,  but  only  in  form, 
a  county  tax ;  but  the  law  provides  that  the  appropriations 
under  the  act  "  shall  be  collected  and  paid  out  as  other  county 
indebtedness."  Besides,  as  urged  by  the  complainant's  counsel, 
if  it  was  not  a  county  tax,  the  county  would  have  no  right  to 
levy  and  collect  it.  The  appropriations  were  to  be  made  by 
the  county  authorities  out  of  the  county  treasury,  and  the  tax 
to  meet  them  was  to  be  levied  and  collected  by  the  county. 
That  it  was  intended  the  city  should  enjoy  the  exemption  pro- 
vided for  in  the  charter  is  probable,  from  the  fact,  that,  at  the 
same  session  of  the  legislature  at  which  this  law  was  passed, 
there  was  also  another  act  passed,  authorizing  the  city  of 
Macomb  to  levy  a  tax  for  a  similar  purpose.  There  is,  cer- 
tainly, nothing  unreasonable  or  inequitable  in  the  assertion  by 
the  city  of  its  claim  to  exemption  under  the  charter,  since  it 
appears  by  the  record  that  no  portion  of  the  appropriation  has 
been  applied  to  the  payment  of  volunteers  credited  to  Macomb. 

It  is  also  urged  that  the  exemption  clause  of  the  charter  is  a 
violation  of  the  constitutional  equality  of  taxation,  since,  while 
the  personal  property  of  the  inhabitants  was  exempted,  such 
personal  property  as  might  be  in  the  city  belonging  to  non- 
residents would  not  be.  But  we  cannot  see  that  this  question 
properly  arises  in  this  case.  If  a  record  should  come  before 
us,  in  which  non-residents  were  complaining  that  their  property 
was  being  taxed,  while  other  property,  of  the  same  kind,  and 
similarly  situated,  was  not,  this  question  would  arise.  But 
such  is  not  this  case. 

On  examining  the  original  injunction,  which  was  made  per- 
petual  by  the  final  decree,  we  find  that  it  enjoins  the  collection 
of  the  tax  on  the  real  estate  in  the  city  belonging  to  the  com- 
plainants, and  also  the  tax  on  the  personal  property   "  assessed 
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agaiust  any  of  said  complainants,  as  inhabitants  of  said  city, 
and  liable  to  taxation  by  said  city."  If  there  is  any  personal 
property  in  the  city  belonging  to  persons  who  are  not  inhabit- 
ants, and  subject  to  this  tax,  the  county,  which  is  the  appellant 
here,  is  not  enjoined  by  this  proceeding  from  collecting  any 
tax  it  may  have  levied  upon  it.  If.  among  the  numerous  com- 
plainants in  the  bill,  there  are  any  non-residents,  owning  per- 
sonal property,  left  liable  to  the  tax  by  the  decree,  we  can  only 
say  they  have  not  appealed  from  the  decree,  and  do  not  com- 
plain of  it.  If  they  desire  to  complain  of  the  alleged  inequality, 
and  to  claim  the  benefit  of  the  exemption,  let  them  take  the 
proper  steps.  But  the  county  is  not  injured  by  an  exception 
in  her  own  favor.  We  could  not  hold,  if  the  question  were 
properly  before  us,  that  the  entire  commutation  clause  in  the 
charter  was  void.  The  real  question  would  be,  whether  it 
would  not  have  to  be  so  construed  as  to  include  the  personal 
property  of  non-residents  as  well  as  residents. 
The  decree  must  be  affirmed. 

Decree  affirmed. 


Selah  Wheadon 

v. 

The  Peoria,  Pekin  &  Jacksonville   Railroad 

Company. 

1.  Pleading  —  nul  tiel  corporation.  Where  the  plea  of  nul  tiel  corporation 
Is  filed  to  an  action  brought  by  a  railway  company,  to  recover,  it  must  appeal 
that  the  body  has  accepted  the  charter  and  complied  with  its  terms  and  condi- 
tions, or  had  performed  acts  and  exercised  the  corporate  powers  in  such  a  man- 
ner as  manifested  an  intention  to  accept  the  charter,  and  that  the  body  had 
become  organized.  On  the  other  hand,  when  no  such  acts  are  shown,  but  it 
appears  that  another  company  are  in  possession  and  exercising  the  franchises, 
the  presumption  will  be  indulged  that  the  corporators  had  not  organized  the 
body. 

2.  Same  —  compliance  with  charter.  Where  the  charter  for  such  a  com- 
pany requires  the  persons  named  as  corporators  to  purchase  the  property  and 
franchises  of  an  existing  road,  as  a  condition  precedent  to  their  organizing  as 
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a  corporate  body,  it  must,  under  the  plea  of  nul  tiel  corporation,  appear  that  the 
purchase  was  made,  before  they  can  recover  the  property  which  belongs  to  the 
previously  existing  company. 

"Writ  of  Error  to  the  Circuit  Court  of  Mason  county ;  the 
Hon.  James  Harriott,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  the  Peoria, 
Pekin  &  Jacksonville  Railroad  Company,  in  the  Mason  Cir- 
cuit Court,  against  Selah  Wheadon,  for  the  recovery  of  two  box 
cars,  valued  at  $1200.  The  declaration  is  in  the  usual  form, 
and  to  it  defendant  tiled  the  pleas  of  non  cepit  and  non  deti?iet, 
upon  which  issues  were  joined.  Afterward  defendant  filed  a 
plea  of  nul  tiel  corporation. 

The  cause  was  tried  by  the  court,  by  consent,  a  jury  having 
been  waived  by  the  parties.  The  court  below  found  the  issues 
for  the  plaintiffs,  and  defendant  thereupon  entered  a  motion  for 
a  new  trial,  which  was  overruled  by  the  court  and  judgment 
rendered  according  to  the  finding.  And  he  prosecutes  this 
writ  of  error  to  reverse  the  judgment. 

Messrs.  L.  Lacey  &  H.  E.  Dummer,  for  the  plaintiffs  in  error. 

Messrs.  Johnson,  Hopkins  &  Crattt,  for  the  defendant  in 
error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

There  are  several  questions  presented  by  this  record,  the 
principal  of  which,  and  the  one  we  regard  as  decisive  of  the 
case,  arises  on  the  plea  of  nul  tiel  corporation.  If  no  such  body 
existed,  and  that  is  questioned  by  the  plea,  it  then  follows, 
there  was  no  plaintiff  in  this  action.  There  is  no  evidence  in 
the  record,  that  the  persons  named  in  the  charter,  authorizing 
them  to  organize  and  form  the  Peoria,  Pekin  &  Jacksonville 
Railroad  company,  ever  accepted  the  charter,  complied  with  its 
terms  and  conditions,  or  did  any  act  manifesting  an  intention 
to  become  a  corporate  body ;  or  assumed  to  exercise  any  of  the 
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franchises  granted  by  the  act  of  incorporation.  On  the  other 
hand  it  does  appear  that  another  corporation  had  been  in  exist- 
ence and  to  which  a  portion  of  the  property  in  dispute  had 
previously  belonged.  The  second  section  of  the  act  incorporat- 
ing the  Peoria,  Pekin  &  Jacksonville  Railroad  company  de- 
clares, that  they  shall  have  power  to  purchase  and  become  the 
owners  of  the  franchises,  premises,  property,  real,  personal  and 
mixed,  described  in  the  first  mortgage  or  deed  of  trust,  executed 
by  the  Illinois  River  Railroad  company  to  trustees,  and  to  use 
and  enjoy  the  same.  And,  upon  receiving  a  proper  transfer, 
conveyance  and  assignment  of  the  same,  the  corporation  thereby 
created  are  authorized  thereupon  to  have,  possess  and  be 
vested  with,  and  lawfully  to  use,  enjoy  and  exercise,  any  or  all 
of  the  corporate  powers,  privileges,  rights,  immunities  and 
franchises  heretofore  given  or  granted  to  the  Illinois  River 
Railroad  company,  under  any  act  or  acts  of  the  general  as- 
sembly. See  Private  Laws  1863,  p.  234. 

It  will  be  observed,  that,  by  this  provision  of  the  act  of  incor- 
poration, it  was  a  precedent  condition  to  their  exercising 
the  rights  and  franchises  the  act  proposed  to  confer,  that  the 
corporators  should  first  purchase  and  become  the  owners  of  the 
franchises  and  property  of  the  old  company.  The  act  did  not 
confer  these  franchises  and  the  property  of  the  old  company, 
but  only  authorized  them  to  acquire  them  in  the  mode  pre- 
scribed, and  after  thus  acquiring  them  to  use  and  enjoy  them. 
And  inasmuch  as  there  is  no  evidence  in  this  record  that  the 
purchase  was  ever  made,  defendants  failed  to  show  that  they 
were  either  incorporated  or  that  they  owned  the  property.  In 
the  absence  of  proof  of  either  fact  under  this  plea,  they  were 
not  entitled  to  recover,  and  the  court  below  therefore  erred  in 
finding  for  defendants  in  error,  and  in  overruling  the  motion 
for  a  new  trial. 

The  judgment  of  the  court  below  is  therefore  reversed  and 

cause  remanded. 

Judgment  reversed. 
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John  Brenner 

v. 
Jacob  Coerber. 

1.  New  trial  — presumption  as  to  grounds  upon  which  granted.     When  n 
court  grants  a  new  trial  it  is  presumed  to  be  on  the  merits  of  the  case. 

2.  Same  —  effect  of.    The  granting  of  a  new  trial  upon  the  merits  opens 
the  whole  case ;  and  new  testimony  may  be  heard  on  the  issues. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  J.  Gillespie,  Judge,  presiding. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Mr.  G.  Koirner,  for  the  plaintiff  in  error. 

Mr.  J.  B.  Underwood,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  only  point  we  deem  it  important  to  notice,  made  on  this 
record,  is  as  to  the  effect  of  granting  the  new  trial. 

The  amended  record  shows,  that,  at  the  February  Term  1864, 
a  jury  was  impaneled  to  try  the  issues  in  the  cause.  The  evi- 
dence was  adduced,  to  which  the  defendant  put  in  a  demurrer, 
and  the  jury  was,  therefore,  discharged. 

The  demurrer  was  overruled,  and  a  jury  impaneled  to  assess 
the  damages,  and  a  verdict  rendered  for  one  thousand  dollars. 

A  motion  for  a  new  trial  was  allowed,  and  the  cause  went 
over  to  the  March  Term,  1865,  when  a  jury  was  called,  and  the 
defendant  offered  evidence  as  in  a  trial  de  novo,  but  the  court 
refused  to  permit  it  to  go  to  the  jury,  and  directed  them  to 
inquire  of  the  damages  only,  for  which  purpose  both  parties 
were  allowed  to  introduce  evidence.  This  jury  assessed  the 
damages  at  twelve  hundred  dollars.  A  motion  for  a  new  trial 
was  entered  and  overruled,  and  judgment  entered  on  the  ver- 
dict. 

32  —  42d  III. 
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It  does  not  appear  for  what  reasons  a  new  trial  was  awarded, 
and  it  must  be  presumed  it  was  upon  the  merits.  If  so,  the 
whole  case  was  opened,  and  set  aside  the  ruling  of  the  court  on 
the  demurrer  to  the  evidence,  and  witnesses  should  have  been 
heard  on  the  issues  made. 

The  defendant,  having  been  precluded  by  the  judgment  of  the 
Circuit  Court  from  offering  this  kind  of  evidence,  has  been 
deprived  of  a  right  which  he  had,  and  which  can  only  be 
restored  to  him  bj  a  reversal  of  the  judgment  and  directing  a 
new  trial  on  the  merits,  which  the  court  should  have  granted 
when  applied  for  after  the  last  assessment ;  the  second  error  is 
well  assigned. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  for  a  new  trial  on  the  merits. 

Judgment  reversed. 


William  R.  McNutt 

v. 
William  T.  Dickson. 

De  minimis  non  curat  lex.  The  court  will  not  in  general  grant  a  new  trial, 
or  reverse  a  decree,  where  the  value  of  the  amount  in  dispute,  to  which  the 
plaintiff  would  be  fairly  entitled,  is  too  inconsiderable  to  merit  a  second 
examination. 

WmT  of  Error  to  the  Circuit  Court  of  Vermillion  county  ; 
the  Hon.  David  Davis,  Judge,  presiding. 

The  facts  of  this  case  are  sufficiently  stated  in  the  opinion  of 
the  court. 

Messrs.  Beckwith  &  Handford,  for  the  plaintiff  in  error. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  defendant  in 
error. 
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This  was  a  suit  to  foreclose  a  mortgage,  in  which  a  decree 
was  rendered  on  the  8th  of  May,  1861,  for  $2,441.  The  record 
is  now  brought  here,  and  the  only  error  insisted  upon  in  the 
argument  is,  that  the  decree  was  too  large  by  nine  dollars  and 
seventy  cents.  The  error,  doubtless,  arose  in  the  computation 
of  interest.  The  record  contains  the  master's  report,  showing 
the  premises  were  sold  under  the  decree  on  the  3d  of  August, 
1861,  and  bid  in  by  the  complainant  for  the  full  amount  of  the 
debt  and  costs,  which  sale  was  reported  to  the  court  and 
approved.  We  are  of  opinion  that  these  facts  present  a  proper 
case  for  the  application  of  the  rule,  "  de  minimis  non  curat  lex." 
The  error  in  the  decree,  when  compared  with  the  amount  of 
the  debt,  is  very  slight.  The  defendant  has  allowed  five  years 
to  elapse  before  he  sues  out  his  writ  of  error.  The  probability 
is,  that  during  that  time  the  land  has  largely  increased  in  value 
in  the  hands  of  the  complainant,  who  bought  it,  and  the 
defendant  now  seeks  to  find  a  technical  error  with  a  view  to 
recover  the  property.  A  writ  of  error  is  a  writ  of  right,  but 
the  statute  only  allows  an  appeal  to  this  court  where  the 
amount  in  controversy  is  over  twenty  dollars,  or  relates  to  a 
franchise' or  freehold.  This  shows  an  intention  on  the  part  of 
the  legislature  to  discourage  the  bringing  to  this  court  of  causes 
where  the  amount  involved  is  unimportant.  In  Broom's  Legal 
Maxims,  page  156,  the  maxim  we  have  quoted  above  is  applied 
to  cases  like  this,  and  it  is  said,  "  the  court  will  not  in  general 
grant  a  new  trial  where  the  value  of  the  amount  in  dispute,  or 
the  amount  of  damages  to  which  the  plaintiff  would  be  fairly 
entitled,  is  too  inconsiderable  to  merit  a  second  examination." 
If  this  record  had  been  brought  to  this  court  soon  after  the 
rendition  of  the  decree,  perhaps  the  court  would  have  reversed 
it,  but  to  reverse  it  under  existing  circumstances  would  be  to 
cause  much  greater  injury  than  we  should  cure.  The  decree 
is  affirmed. 

Decree  affirmed. 
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John  J.  De  Forrest 

v. 

Jesse  Oder, 

1  New  trials  —  verdict  against  the  evidence.  When  there  is  no  more  than 
a  mere  doubt,  whether  the  finding  of  the  court  is  correct,  it  will  not  be  dis- 
turbed. Before  such  finding  will  be  disturbed,  because  it  is  not  sustained  by 
the  testimony,  it  must  appear  that  the  evidence  is  insufficient. 

2.  Demurrer  —  to  plea  when  sustained.  When  a  plea  averred  that  plaint- 
iff was  indebted  to  defendant,  in  the  sum  of  one  thousand  dollars,  for  pasturage, 
furnished  at  plaintiff's  request,  and  for  the  price  of  five  mules  belonging  to  de- 
fendant,  and  placed  in  the  hands  of  plaintiff  to  be  properly  kept  and  cared  for 
but  which  plaintiff,  in  disregard  of  his  duty,  and  in  consequence  of  his  negli- 
gence, permitted  to  stray  away,  and  were  thereby  lost  to  defendant,  which  he 
offers  to  set  off:  Held,  such  a  plea  is  bad  on  demurrer. 

3.  Set-off  —  unliquidated  damages.  Unliquidated  damages  which  do  not 
grow  out  of  the  contract  or  cause  of  action  sued  upon,  are  not  a  proper  subject 
of  set-off.  To  authorize  such  damages  to  be  recouped  or  set  off,  they  must 
grow  out  of  the  transaction  upon  which  the  suit  is  brought,  and  a  plea  which 
does  not  contain  an  averment  that  they  had  so  arisen  is  obnoxious  to  a  general 
demurrer. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Edward  Y.  Eice,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Jesse  Oder,  in 
the  Sangamon  Circuit  Court,  against  John  J.  De  Forrest. 
The  declaration  contains  the  common  counts.  Defendant  filed 
these  pleas :  first,  non-assumpsit ;  second,  a  special  plea  that 
plaintiff  leased  defendant  a  farm,  with  the  privilege  of  an 
orchard  and  pasturage  for  five  cows,  and,  in  consideration  of 
$125  paid  to  plaintiff,  he  agreed  to  keep  up  the  fences,  to  keep 
and  care  for  all  stock  defendant  might  place  on  the  farm  for 
pasturage  during  the  continuance  of  the  lease ;  that  plaintiff 
entered  into  possession,  and  defendant  placed  in  his  care  a  lot 
of  mules  to  be  kept  under  the  agreement;  that  for  the  want 
of  care  five  of  the  mules,  worth  $140  each,  escaped  and  were 
lost,  which  he  offers  to  set  off  against  plaintiff's  demand. 
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The  third  plea  avers  an  indebtedness  from  plaintiff  to  defend- 
ant of  $1,000,  for  pasturage,  and  the  price  of  five  mules,  lost 
through  the  negligence  of  plaintiff,  which  defendant  offers  to 
set  off  against  plaintiff's  demand.  Issue  was  joined  on  the  first 
and  second  pleas,  and  a  demurrer  was  filed  to  the  third,  which 
was  sustained  by  the  court. 

A  trial  was  subsequently  had  by  the  court,  a  jury  having 
been  waived  by  agreement  of  the  parties.  The  court  found 
the  issues  for  the  plaintiff,  and  assessed  the  damages  at  $489.50. 
Defendant  thereupon  entered  a  motion  for  a  new  trial,  which 
was  overruled,  and  judgment  rendered  according  to  the  find- 
ing ;  to  reverse  which  defendant  prosecutes  this  appeal,  and 
brings  the  record  to  this  court. 

Messrs.  McClernand,  Broadwell  &  Springer,  for  the  appel- 
lant. 

Messrs.  Stewart,  Edwards  &  Brown,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  is  first  insisted,  that  the  finding  of  the  court  below  is 
manifestly  against  the  evidence,  and  the  judgment  should  for 
that  reason  be  reversed.  After  a  careful  examination  of  the 
testimony,  we  fail  to  arrive  at  that  conclusion.  There  is  no 
doubt  some  conflict,  and  there  may  be  some  doubt  of  the  cor- 
rectness of  the  finding,  but  we  are  inclined  to  the  opinion  that 
the  evidence  sustains  the  verdict.  This  court  will  not  reverse, 
because  the  verdict  is  against  the  evidence,  unless  it  is  so  clearly 
so  that  we  must  believe  that  the  result  would  and  ought  to  be 
different,  on  another  trial  by  a  jury.  When  we  can  see  that 
the  finding  should  have  been  different,  and  that  a  new  trial 
would  ha^e  that  result,  the  court  will  not  hesitate  to  reverse  for 
that  reason.  But,  when  we  have  examined  all  of  the  evidence, 
and  fail  to  see  that  the  verdict  is  wrong,  and  only  have  doubts 
as  to  its  correctness,  the  court  never  interferes.  And  in  this 
case,  that  evidence,  at  most,  but  creates  doubt. 
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It  is  again  urged,  that  the  court  erred  in  sustaining  a  demur- 
rer to  appellant's  third  plea.  It  averred  that  appellee  was 
before,  and  at  the  time  when  the  suit  was  brought,  indebted  to 
appellant  in  the  sum  of  one  thousand  dollars  for  pasturage, 
before  that  time,  furnished  at  appellee's  request,  and  also  for 
the  price  and  value  of  five  mules,  belonging  to  appellant,  and 
placed  in  the  hands  of  appellee  for  a  consideration  paid,  and  to 
be  paid,  to  be  properly  kept  and  cared  for,  but  which  were 
permitted  by  appellee,  in  disregard  of  his  duty,  and  by  reason 
of  his  negligence,  to  stray  off,  and  were  thereby  lost  to  appel- 
lant, which  sum  of  money  he  offers  to  set  off  against  the  demand 
of  appellee. 

This  plea  is  substantially  defective  in  several  particulars.  It 
is  bad  for  uncertainty.  There  is  no  averment  of  what  is  meant 
by  pasturage.  Whether  for  horses,  cattle,  mules,  sheep  or 
hogs.  Whether  it  was  still  due  and  owing  when  the  plea  was 
filed  or  not  does  not  appear,  and  there  is  no  averment  that  it 
was  still  due  and  unpaid.  From  aught  that  appears,  the  plea 
might  be  true,  and  still  appellee  may  have  paid  the  money 
after  the  suit  was  brought  and  before  the  plea  was  filed. 
Again,  it  does  not  appear  what  portion  of  the  thousand  dollars 
was  due  for  pasturage  and  what  for  the  loss  of  the  mules.  And 
the  plea  is  defective  in  offering  to  set  off  unliquidated  damages, 
growing  out  of  a  breach  of  contract,  without  showing  that  it 
grew  out  of  and  was  a  part  of  the  contract  sued  upon.  Such 
damages  arising  out  of  covenants,  contracts  or  torts  not  con- 
nected with  the  subject  matter  of  the  suit,  do  not  constitute 
the  subject  matter  of  a  set-off,  under  our  statute.  Hawks  v. 
Sands,  3  Gilm.  227.  There  is  no  averment  in  this  plea,  that  the 
damages  claimed  for  the  loss  of  the  mules  were  in  any  way  con- 
nected with  the  matter  for  which  appellee  had  brought  his  suit. 
There  was  therefore  no  error  in  sustaining  the  demurrer  to  this 
plea,  and  the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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The  City  of  Bloomington 

v. 

James  M.  Bay. 

1.  Streets  —  sidewalks  a  part  of.  The  streets  of  a  city  extend  to  and 
include  that  portion  thereof  occupied  and  used  for  sidewalks.  The  establish- 
ment of  sidewalks  is  an  act  of  the  city  authorities.  The  space  occupied  there- 
for is  a  part  of  the  street  as  originally  established.  In  a  grant  by  the  legisla- 
ture of  control  over  the  streets  of  a  city  to  the  city  authorities,  control  over 
the  sidewalks  passes  to  them,  they  being  a  part  of  the  street. 

2.  Same  —  duty  of  city  to  repair  sidewalks.  The  streets  of  a  city  being 
under  the  control  of  the  city  authorities,  imposes  on  the  city  the  duty  of  keep- 
ing them  in  repair,  and,  as  sidewalks  are  a  part  of  the  street,  a  like  duty  is 
imposed  to  keep  them  in  repair. 

3.  Damages  —  injury  from  neglect  of  duty.  The  rule  is  well  settled,  that, 
where  a  plain  duty  is  neglected,  and  one  is  injured  by  such  neglect,  the  party 
upon  whom  the  duty  is  imposed  is  liable  for  the  damages  sustained.  Thus, 
where  an  injury  was  sustained  by  reason  of  defect  in  a  sidewalk,  which  it  was 
the  duty  of  the  city  to  keep  or  have  kept  in  repair,  the  city  is  liable  in  dam- 
ages for  accidental  injury  sustained  by  reason  of  such  defect. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Messrs.  Williams  &  Burr,  for  the  plaintiff  in  error. 

Messrs.  Tipton  &  Benjamin,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  brought  in  the  McLean 
Circuit  Court,  by  James  M.  Bay  against  the  city  of  Blooming- 
ton,  to  recover  damages  for  an  injury  alleged  to  have  been 
occasioned  to  the  plaintiff,  by  a  defective  sidewalk  in  that  city. 

The  declaration  contains  five  counts,  the  first  alleging  that 
the  city,  at  the  time  when,  etc.,  and  previous  thereto,  was  incor- 
porated, and  as  such  city  had  the  right,  under  its  charter,  to 
build  or  cause  to  be  built,  sidewalks  along  its  streets,  to  keep 
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the  same  in  repair,  etc.,  and  that  it  did,  prior  to  the  5th  day  of 
January,  1866,  under  and  by  virtue  of  its  charter,  take  posses- 
sion of,  and  control  over,  the  sidewalk  on  the  east  side  of  East 
street,  between  Washington  and  Front  streets,  and  that  on  the 
9th  day  of  January,  1866,  a  plank,  a  part  of  such  sidewalk, 
was  so  loosely  lying  as  to  make  it  dangerous  for  persons  to  pass 
along  and  upon  such  sidewalk,  and  avers  that  the  defendant, 
well  knowing,  etc.,  permitted  it  to  remain  so,  and  that  on  that 
day  plaintiff  was  passing  along  such  sidewalk  with  ordinary 
care,  and  was  then  and  there  necessarily  and  unavoidably 
thrown  down  by  the  raising  of  the  loose  plank  above  men- 
tioned, and  avers  that  his  left  wrist  was  put  out  of  joint,  and 
the  large  bone  fractured,  of  which  he  became  sick,  lame,  etc. 

The  second  count  is  like  the  first,  except  it  alleges  that  the 
place  where  the  injury  occurred  was  a  public  thoroughfare  of 
the  city,  and  that  it  was  the  duty  of  the  city  to  keep  the  same 
safe,  and  in  good  order ;  and  then  alleges  that  a  plank  was 
loose,  so  as  to  make  it  dangerous,  etc. 

The  third  count  alleges  that  the  city,  on  the  27th  day  of 
March,  1852,  caused  this  sidewalk,  at  the  place  where,  etc.,  to 
be  built,  and  continued  to  exercise  control  over  it,  until  tne 
time  when,  etc.,  and  that  it  was  the  duty  of  the  city  to  keep 
the  same  in  repair,  etc.,  averring  negligence  on  the  part  of  the 
city  in  not  keeping  it  in  repair. 

The  fourth  count  alleges  that  the  defendant,  before  and  at 
the  time  of  the  injury,  had  the  care  and  control  of  East  street, 
one  of  the  public  streets  of  the  city  of  Bloomington,  that  there 
was  a  public  sidewalk  on  the  east  side  of  that  street,  which 
the  defendant  ought  to  have  repaired  as  often  as  need  or  occa- 
sion had  been  or  required,  so  that  all  persons  might  safely,  and 
without  danger,  pass  on  and  along  the  sidewalk ;  that  the  side- 
walk was  out  of  repair,  several  of  the  boards  thereof  being 
loose,  and  not  properly  fastened  to  the  same,  to  the  great 
danger  of  all  persons  who  might  pass  on  and  along  the  same ; 
that  the  defendant,  well  knowing  the  premises,  while  it  so  had 
the  care  and  control  of  such  street,  and  while  the  sidewalk 
was  so  out  of  repair,  on  the  5th  of  January,  1866,  carelessly 
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and  wrongfully  suffered  and  permitted  the  sidewalk  to  be  and 
continue,  and  the  same  was  out  of  repair,  by  means  whereof 
the  plaintiff,  who  was  passing  on  and  along  the  sidewalk,  and 
exercising  ordinary  care  for  his  personal  safety,  was  caught  and 
tripped  by  the  raising  of  one  end  of  the  board,  so  loose  and 
improperly  fastened,  the  other  end  of  the  same  board  having 
been  stepped  upon  by  another  person,  passing  on  and  along  the 
sidewalk  with  ordinary  care,  and  thereby  the  plaintiff  was 
thrown  upon  the  sidewalk,  and  his  wrist  fractured 

The  fifth  count  is,  substantially,  like  the  fourth,  with  the 
additional  averment  that  the  city,  while  it  had  the  care  and 
control  of  the  street,  built  or  caused  to  be  built,  the  side- 
walk, and  thereby  became  bound  by  law  to  repair  it,  or  cause 
it  to  be  repaired. 

The  cause  was  tried  by  a  jury,  and  a  verdict  rendered  for 
the  plaintiff  for  four  hundred  and  twenty-five  dollars.  The 
defendant  entered  a  motion  for  a  new  trial,  whereupon  the 
plaintiff  remitted  two  hundred  and  twenty-five  dollars  of  the 
verdict,  and  the  court  overruled  the  motion,  and  rendered 
judgment  for  the  plaintiff  for  two  hundred  dollars,  to  all 
which  the  defendant  excepted. 

The  cause  is  brought  here  by  writ  of  error. 

The  errors  assigned  question  the  correctness  of  the  decision 
overruling  the  motion  for  a  new  trial. 

The  evidence  is  all  in  the  record,  and  fully  warrants  the 
finding  of  the  jury,  if  a  liability  was  established  on  the  part  of 
the  city  to  keep  their  sidewalk  in  repair,  which  is  the  question 
now  made  here  upon  the  record. 

The  counsel  for  the  plaintiff  in  error  insist  there  is  no  such 
liability  upon  the  corporation,  unless  it  is  created  by  express 
statute,  or  under  its  charter,  or  from  immemorial  custom,  and  if 
any  existed  in  this  case,  it  must  arise  under  the  charter  of  the 
city. 

It  is  insisted  that  the  city  charter  places  this  liability  upon 
the  lot  owners  abutting  the  sidewalks. 

The  charter  on  this  subject  gives  to  the  city  authorities 
power  to  open,   alter,  abolish,  widen,  extend,  establish,  grade, 
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pave,  or  otherwise  improve  and  keep  in  repair,  streets,  avenues, 
lanes,  and  alleys,  and  to  require  the  owners  of  any  lot  or  piece 
of  ground  to  lay  a  good  and  substantial  sidewalk  along  any 
street  or  alley  passing  such  lot  or  piece  of  ground,  in  such  man- 
ner as  the  council  may  provide.  Laws  of  1861,  page  110, 
sec.  7. 

From  this  it  results,  as  the  plaintiff's  counsel  contend,  that 
the  liability  is  not  on  the  city,  but  upon  the  owner  of  the  lot, 
and  if  a  party  injured  has  an  action  against  any  one,  it  must 
be  against  such  owner,  and  not  against  the  city.  "  hey  insist 
that  the  utmost  liability  imposed  upon  the  city  is,  if  a  sidewalk 
be  necessary,  to  order  the  owner  of  the  lot  abutting  on  it,  to 
make  it,  and  if  he  fail  so  to  do,  or  to  keep  it  in  repair  when 
made,  to  compel  him  to  do  so,  by  some  legal  proceeding.  An 
action  against  the  lot  owner,  counsel  think,  is  the  only  remedy 
a  party  injured  can  assert. 

The  streets  of  the  city  of  Bloomington  are  a  prominent  ob- 
ject of  public  concern,  and  are  placed,  by  express  law,  under 
the  control  of  the  municipal  authorities. 

The  first  question  that  arises  in  this  case,  as  counsel  have 
argued  it,  is,  what  should  be,  and  are  known  and  considered  as 
the  streets  of  a  city  ? 

In  appropriating  a  tract  of  land  or  lot  of  ground,  for  the  pur- 
poses of  a  city,  town  or  village',  the  owner  first  marks  out  the 
streets,  specifying  their  width,  and  usually  bestowing  upon  each 
street  a  name.  These  streets,  of  the  designated  width,  are 
dedicated  to  the  public  use.  Lots  abutting  on  the  streets  are 
measured  and  marked  on  the  plat  by  numbers;  usually,  the 
town  receives  a  name,  the  plat  is  recorded,  and  in  due  time 
municipal  authority  is  organized  and  in  operation  over  it  No 
recorded  plat  of  any  town  or  city  can  be  found,  wherein  side- 
walks are  established  as  adjuncts  to  the  public  streets,  nor  are 
they  so  established.  The  town  is  incorporated  with  its  streets 
and  alleys,  as  the  case  may  be,  of  a  certain  width,  over  which 
the  municipal  authorities  exercise  supreme  control. 

The  establishment  of  sidewalks  is  the  act  of  the  authorities, 
they,  by  ordinance,  requiring,  along  certain  streets  on  both 
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sides,  a  certain  width  to  be  left,  to  be  used  as  sidewalks  for 
pedestrians.  Vehicles  drawn  by  four  footed  animals  are  pro- 
hibited from  the  use  of  this  space,  but  it  is  no  less  a  part  of 
the  street  as  originally  established,  and  therefore,  in  a  grant  by 
the  legislature  of  control  over  the  streets  of  a  city  to  the  city 
authorities,  control  over  the  sidewalks  passes  to  them,  they 
being  a  part  of  the  street.  The  charter  of  the  city  of  Bloom- 
ington, giving  control  over  the  streets  to  the  authorities  of  that 
city,  also  imposed  upon  them  the  duty  of  keeping  them  in 
repair,  and,  as  sidewalks  are  a  part  of  the  street,  a  like  duty  is 
imposed  to  keep  them  in  repair. 

The  fact,  that  the  city  authorities  could  impose  the  duty  of 
constructing  sidewalks  upon  the  lot  owners,  cannot  relieve 
them  from  their  liability,  in  case  a  sidewalk,  no  matter  by  whom 
constructed,  is  suffered  to  be  and  remain  out  of  repair  and 
dangerous  to  use. 

The  charter  of  the  city  of  Bloomington  gives  the  authorities 
of  the  city  plenary  power  over  this  whole  subject.  It  is  a  sub- 
ject in  which  the  public  interests  are  deeply  concerned,  and 
full  power  having  been  bestowed,  its  execution  can  be  insisted 
on  as  a  duty,  in  the  neglect  of  which  the  city  should  be 
responsible  for  a  resulting  injury. 

The  case  of  Browning  v.  The  City  of  Springfield,  17  111. 
143,  is  decided  on  this  principle,  and  so  is  the  case  of  Scammon 
v.  The  City  of  Chicago,  25  id.  424,  and  that  of  Clayburgh  v. 
The  Same,  id.  535. 

The  case  of  The  City  of  Chicago  v.  Robins,  2  Black,  418 
(Sup.  Court,  U.  S.),  is  to  the  same  effect.  The  rule  is  well 
settled,  where  a  plain  duty  is  neglected  and  one  is  injured  by 
Buch  neglect,  the  party  upon  whom  the  duty  is  imposed  is 
liable  for  the  damages  sustained. 

But  it  is  insisted  by  the  counsel  for  the  plaintiff  in  error 
that  there  is  no  proof  in  the  case  that  the  city  built,  or  even 
repaired,  this  sidewalk,  and  the  presumption  of  law  is,  that  the 
owner  of  the  lot  built  it,  and  the  evidence  shows  that  ho 
repaired  it. 

It  was  in  proof  that  the  city  council,  on  the  27th  of  March, 
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1852,  passed  an  ordinance  for  constructing  this  sidewalk,  and 
that  it  was,  soon  after,  built.  It  having  been  built,  by  whom 
is  immaterial,  and  it  being  a  part  of  the  street,  it  was  the  duty 
of  the  city  to  keep  it  in  repair,  it  being  under  their  exclusive 
control.  If  it  was  built  by  the  owner  of  the  lot  abutting  on  it, 
justice  requires  it  should  not  be  permitted  by  the  city  to  suffer 
it  to  go  to  decay  and  ruin,  when  it  was  in  their  power,  by  the 
exercise  of  a  reasonable  degree  of  diligence,  to  have  prevented 
it,  and  preserved  it  for  the  safe  passage  of  all  those  whose 
necessities  required  its  use.  The  duty  still  remained  with  the 
city  to  keep  this  sidewalk  in  a  safe  condition  for  use.  The 
exclusive  control  over  the  streets  being  with  the  city  authori- 
ties, and  sidewalks  being  a  component  part  of  every  street, 
those  authorities  cannot  relieve  themselves  from  their  just 
liability,  by  casting  the  burden  of  constructing  sidewalks 
on  the  lot  owners ;  and  if  they  construct  the  sidewalks  by 
the  command  or  order  of  the  city  authorities,  or  without  it, 
the  authorities  are  bound  to  keep  such  sidewalks  in  repair,  the 
charter  nowhere  requiring  the  owner  of  the  lot  to  perform 
that  duty. 

In  the  case  of  The  City  of  Joliet  v.  Verley,  35  111.  58,  which 
was  an  action  on  the  case  for  an  injury  occasioned  by  a  fall 
from  an  approach  to  a  bridge  erected  over  the  canal  by  the 
canal  trustees,  in  the  city  of  Joliet,  it  was  held  that  the  legal 
obligation  of  a  city  to  repair  highways,  streets,  sidewalks  and 
bridges  within  its  corporate  limits,  was  one  voluntarily  assumed 
by  its  corporate  authorities,  and  related  to  such  as  were  opened 
or  constructed  or  allowed  to  be  opened  or  constructed  under 
its  authority,  and  those  which  its  officers  assume  control  over 
for  that  purpose.  And,  although  the  canal  trustees  could  not, 
by  building  a  bridge  over  the  canal  within  the  limits  of  the 
city,  impose  upon  the  city  the  burden  of  keeping  it  in  repair, 
yet,  if  the  city  assumes  control  over  the  bridge,  it  would  be 
liable  to  keep  it  in  repair. 

So  in  this  case,  if  the  sidewalk  was  originally  built  by  the 
lot  owner,  the  exclusive  supervision  being  in  the  city  author- 
ities, they  must  see  to  the  repairs  and  to  its  safety,  and,  if  an 
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injury  results  from  defects  which  they  should  have  repaired, 
they  must  be  liable. 

It  is,  however,  objected  by  the  counsel  for  plaintiffs  in  error, 
that  the  proof  does  not  sustain  the  declaration  in  this :  that 
the  locus  in  quo  as  laid  in  the  declaration  in  every  count  is, 
"  the  east  side  of  East  street,  between  Washington  and  Front 
streets,"  whereas  the  order  of  the  city  council  is  for  paving 
and  grading  the  sidewalks  on  both  sides  of  East  street  between 
Washington  street  and  Grove  street.  Whether  or  not  Front 
street  is  reached  before  Grove  street,  and  is  intermediate  Wash- 
ington and  Grove,  and  would,  therefore,  be  embraced  in  the 
order  of  the  city  council,  does  not  appear  distinctly.  The  bill 
of  exceptions  states  that  this  ordinance  of  March  27,  1852, 
embraced  the  sidewalk  in  controversy.  The  locality  might 
have  been  a  fact  so  notorious  as  to  render  unnecessary  any 
proof,  as  by  proof  that  it  was  but  a  block  from  the  Court- 
House  square,  and  a  block  and  a  half  from  the  business  center 
of  the  city.  But,  however  this  may  be,  the  objection  could 
only  relate  to  the  first,  third  and  fifth  counts,  in  which  it  is 
alleged  the  city  built,  or  caused  to  be  built,  this  sidewalk. 
There  is  no  such  allegation  in  the  second  and  fourth  counts, 
they  being  predicated  on  the  general  duty  of  the  city  to  keep 
the  streets,  which,  as  we  have  said,  include  the  sidewalks,  in 
repair,  and  for  the  omission  to  perforin  this  duty,  this  remedy 
is  sought,  and  to  which  the  defendant  in  error  is  well  entitled. 

The  proof  is  full  to  the  point  of  negligence.  This  defective 
sidewalk  was  directly  across  the  street  from  the  headquarters 
of  the  city  street  commissioner,  and  in  one  of  the  most  public 
portions  of  the  city,  and  its  dangerous  condition  must  have 
been  in  the  knowledge  of  the  city  officials  for  a  long  time 
prior  to  the  accident. 

Upon  the  point  made  by  counsel  for  plaintiffs  in  error,  that 
the  evidence  does  not  sustain  the  verdict,  we  are  satisfied, 
without  saying  the  sidewalk  was  dangerous  at  the  place  where 
the  injury  occurred,  that  it  was  very  much  out  of  repair  and 
calculated  to  do  injury  to  pedestrians  using  it.  It  may  be  and 
it  was  an  unfortunate  accident,  but  it  would  not  have  happened 
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if  the  sidewalk  had  been  in  repair  and  safe,  and  the  rule  is,  as 
recognized  in  Yerley's  case,  supra,  where  the  injury  is  the  com- 
bined result  of  an  accident  and  of  a  defect  in  the  sidewalk, 
and  the  damage  would  not  have  been  sustained  but  for  the 
defect,  although  the  primary  cause  be  a  pure  accident,  yet,  if 
there  be  no  fault  or  negligence  of  the  plaintiff,  if  the  accident 
be  one  which  common  prudence  and  sagacity  could  not  have 
foreseen  and  provided  against,  the  city  is  liable. 

For  the  reasons  given,  the  judgment  of  the  Circuit  Court 
must  be  affirmed. 

Judgment  affirmed. 


Beni  White,  Sr., 

v. 
Alexander  C.  Kibby. 

1.  Notice  —  bona  fide  purchaser.  A  deed  contained  the  following  clause : 
"  We  will  warrant  and  defend  the  same  against  all  claims  whatsoever  excepting 
any  suit  or  suits  pending,  commenced  by  one  Alexander  C.  Kibby,  of  Cumber- 
land county,  Illinois,"  —  held,  sufficient  notice  to  the  grantee,  of  lien  of  an 
attachment  suit  against  his  grantor. 

2.  Same.  A  person  must  be  held  to  notice  whatever  appears  upon  the  face 
of  his  own  title. 

3.  Same  —  actual  notice.  Actual  notice  and  a  knowledge  of  such  facts  as 
would  necessarily  lead  a  person  acting  in  good  faith  to  actual  notice,  are  one 
and  the  same  thing. 

Writ  of  Error  to  the  Circuit  Court  of  Cumberland  county; 
the  Hon.  Charles  H.  Constable,  Judge,  presiding. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Mr.  John  Scholfield  and  Mr.  H.  B.  Decius,  for  the  plaintiff 
in  error. 

Mr.  O.  B.  Ficklin,  for  the  defendant  in  error. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  White  against  Kibby,  to 
quiet  the  title  of  certain  real  estate,  of  which  White  was  in 
possession.  Both  parties  claim  under  one  Jenkins.  White 
derived  his  title  through  recorded  conveyances  from  Jenkins  to 
one  Norfolk,  and  from  Norfolk  to  one  Berry,  and  from  Berry 
to  himself.  Kibby  deraigned  title  through  an  attachment 
against  Jenkins,  issued  from  the  Circuit  Court  of  the  county 
where  the  premises  are  situated,  and  levied  before  Jenkins  con- 
veyed to  Norfolk.  The  certificate  of  levy  was  never  recorded, 
but  the  deed  to  Norfolk  contained  the  following  clause  :  "  We 
will  warrant  and  defend  the  same  against  all  claims  whatsoever, 
excepting  any  suit  or  suits  pending,  commenced  by  one  Alex- 
ander C.  Kibby,  of  Cumberland  county,  Illinois."  The  single 
question  presented  by  the  record  is,  whether  this  clause  was 
sufficient  to  put  White  upon  inquiry,  and  thereby  charge  him 
with  notice  of  the  attachment,  and  we  are  of  opinion  that  it  was. 

It  is  familiar  law,  that  a  person  must  be  held  to  notice  of 
whatever  appears  upon  the  face  of  his  own  title.  This  clause 
is  to  be  considered  as  if  contained  in  the  deed  to  himself.  It 
clearly  points  to  the  fact,  that  an  attachment  was  pending 
against  Jenkins  at  the  suit  of  Kibby,  at  the  time  of  the  convey- 
ance to  Norfolk.  With  the  knowledge  of  this  fact,  good  faith 
required  not  only  that  White,  when  he  bought,  should  examine 
the  registry  of  certificates  of  levy,  but  also  the  record  of  the 
Circuit  Court,  to  ascertain  the  disposition  of  the  attachment  to 
which  reference  is  made  in  the  deed,  and  which,  at  the  time 
the  complainant  bought,  was  still  pending.  It  is  true,  as  urged 
by  counsel,  the  statute  provides  a  levy  shall  not  take  effect  as 
to  "bona  fide  purchasers  without  notice,"  until  the  certificate 
of  levy  is  filed.  But  it  has  uniformly  been  held,  that  actual 
notice  and  a  knowledge  of  such  facts  as  wo  aid  necessarily  lead 
a  person  acting  in  good  faith  to  actual  notice,  are  one  and  the 
same  thing.  A  party  cannot  be  permitted  willfully  to  shut  his 
eyes  to  what  lies  in  his  path,  and  then  complain  that  he  did 
not  see.     In  this  case,  the  clause  in  the  deed  disclosed  that  a 
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suit  was  pending,  affecting  the  title  of  these  lots  to  such  a  degree, 
as  to  be  specially  excepted  from  the  warranty.  It  was  further 
disclosed,  that  this  suit  was  commenced  by  Kibby.  A  pur- 
chaser honestly  desirous  of  ascertaining  the  state  of  the  title, 
and  acting  with  reasonable  prudence,  would  have  ascertained 
the  character  of  the  suit  thus  called  to  his  attention,  and  would 
thus  have  been  led  to  a  knowledge  of  the  levy. 

Decree  affirmed. 


William  Corey 

v. 

William  McDaniel. 

1.  New  trial  —  verdict  contrary  to  evidence.  A  verdict  will  be  set  aside 
when  it  is  not  sustained  by  the  evidence.  Where  there  is  no  evidence  to  sus- 
tain a  portion  of  the  finding  it  cannot  be  sustained. 

2.  Evidence  —  hearsay  inadmissible.  Hearsay  evidence  is  inadmissible, 
and  when  received  it  is  error. 

Writ  of  Error  to  the  Alton  City  Court;  the  Hon.  H.  W. 
Billings,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  by  William  Mc- 
Daniel, in  the  Alton  City  Court,  against  William  Corey.  The 
declaration  is  upon  the  warranty  of  title,  on  the  sale  of  two 
mules  by  defendant  to  plaintiff.  It  avers  the  sale  for  $210, 
and  a  warranty  that  defendant  was  the  owner,  when  in  fact  lie 
was  not,  but  that  they  belonged  to  the  government.  Defend- 
ant filed  the  plea  of  the  general  issue,  and  a  special  plea  that 
he  sold  the  mules  as  the  agent  of  one  Pohlam.  Issue  was 
joined  on  the  pleas. 

A  trial  was  subsequently  had  by  the  court  and  a  jury.  After 
hearing  the  evidence  the  jury  found  the  issues  for  plaintiff  and 
assigned  the  damages  at  $210.  Defendant  entered  a  motion 
for  a  new  trial,  which  was  overruled  and  judgment  rendered  on 
the  verdict ;  to  reverse  which  this  writ  of  error  is  prosecuted. 
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Mr.  J.  H.  Yager,  for  the  plaintiff  in  error. 
Mr.  Henry  S.  Baker,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

The  assignment  of  errors,  in  this  case,  questions  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict.  After  an  atten- 
tive examination  of  all  the  proofs  in  the  record,  we  have 
arrived  at  that  conclusion.  It  appears,  that  defendant  in  error 
purchased  four  mules  of  plaintiff  in  error,  one  of  which  he 
traded  off;  the  other  three  he  put  with  others,  which  he  took 
to  St.  Louis  and  sold  together  to  Ryan.  That  the  mules  in 
controversy  were  branded  with  the  letters  "U.  S."  on  the 
shoulder,  and  "  C  "  on  the  hip ;  but,  the  "  0  "  was  not  very 
distinct.  Ryan  took  the  lot  of  mules  to  the  government  sta- 
bles to  sell,  and  the  government  inspector  took  two  mules  of 
this  lot,  and  refused  to  return  them,  on  the  alleged  ground, 
that  they  had  been  stolen  from  the  government.  The  inspector 
insisted,  that  the  letter  "  C  "  was  not  genuine.  Ryan  testified, 
that  he  took  defendant  in  error  with  him  to  the  government 
stables,  and  that  two  of  the  mules  were  brought  into  the  yard, 
which  he  had  purchased  of  defendant  in  error,  but  he  fails  to 
state  whether  they  were  those  purchased  of  plaintiff  in  error, 
or  others  of  the  lot  sold  by  defendant  in  error  to  Ryan.  And 
the  whole  testimony  in  the  case  fails  to  supply  this  link  in  the 
chain  of  evidence,  as  to  one  of  the  mules,  which  was  indispensa- 
ble to  a  recovery  for  that  mule.  Ryan  also  swears,  that  there 
was  no  letter  "  C  "  on  these  mules,  while  Bell  swears,  that  the 
mules  sold  by  plaintiff  in  error  to  defendant  in  error  were 
branded  with  that  letter  on  the  hip.  This  evidence  tends  to 
prove,  that  the  mules,  about  which  Ryan  says  there  was  a  con- 
troversy with  the  government  inspector,  were  not  mules  sold 
by  plaintiff  in  error  to  defendant  in  error,  but  other  mules  sold 
by  the  latter  to  Ryan. 

It,  however,  appears  from  the  evidence  of  the  two  Pohlmans, 
that  one  of  the  mules,  about  which  the  dispute  arose,  was  one 
33  — 42dIll. 


514  Graham  v.  Anderson  et  al.  [Jan.  T., 

Syllabus. 

of  the  mules  sold  by  the  plaintiff  in  error ;  but  they  state  that 
William  Pohlman  had  purchased  it  of  the  government,  and 
sent  it  to  plaintiff  in  error  to  sell  for  him.  They  say  the  other 
was  not  one  of  the  mules  purchased  by  Pohlman  and  sent  to 
plaintiff  in  error.  That  the  government  inspector  offered  to 
give  up  the  mule  they  identified,  to  defendant  in  error,  but  he 
refused  to  receive  it  unless  he  could  get  another  mule  then  in 
the  stable.  We  think  the  evidence  fails  to  prove,  that  one  of 
the  mules  in  controversy  was  sold  by  plaintiff  in  error  to 
defendant  in  error,  and,  for  that  reason,  the  judgment  of  the 
court  below  must  be  reversed. 

The  court  below  should  have  excluded  that  portion  of  Bell's 
evidence,  when  he  says,  he  learned  -that  the  government 
inspector  at  St.  Louis  had  seized  two  of  these  mules,  upon  the 
ground  that  they  had  been  stolen  from  the  government.  This 
was  manifestly  hearsay  evidence,  and,  as  such,  inadmissible. 
A  portion  of  Ryan's  testimony,  which  related  to  the  statements 
of  the  inspector,  when  appellant  was  not  present,  is  of  the  same 
character,  and  consequently  inadmissible. 

As  to  the  question,  whether  plaintiff  in  error  was  the  agent  of 
Pohlman  for  the  sale  of  the  mules,  and  that  fact  was  disclosed 
to  defendant  in  error  when  he  purchased,  the  evidence  was 
conflicting,  and  it  was  for  the  jury  to  find  the  fact.  And,  as 
the  case  must  be  submitted  to  another  jury,  we  deem  it 
improper  to  discuss  this  evidence. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


David  J.  Graham 

v. 

Edgar  Anderson  et  al. 

1.  Acknowledgment  —  omission  in  caption  to  acknowledgment  of  deed. 
In  taking  the  acknowledgment  of  a  deed  a  justice  of  the  peace  omitted  the 
name  of  the  county  in  the  caption  thereto,  and  for  that  reason  -the  deed  wu 
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objected  to  as  defective ;  held,  that  the  objection  was  obviated  by  proof  of  the 
fact  that  the  j  ustice  of  the  peace,  who  took  the  acknowledgement,  was  at  the 
time  a  justice  of  the  peace  of  the  county  where  taken,  and  as  such  took  it — 
held,  also,  that,  if  the  court  in  which  such  deed  is  offered  be  sitting  in  the 
county  where  the  acknowledgment  was  taken,  then  such  proof  is  not  neces- 
sary, unless  the  particular  question  is  directly  in  issue,  as  the  court  will  take 
cognizance  of  the  fact  who  are  the  justices  of  the  peace  for  the  county  in  which 
It  is  held. 

2.  Practice — time  of  making  certain  objections.  Where  the  plaintiff  in 
ejectment  deduces  title  through  a  sale  under  a  deed  of  trust  given  to  secure  a 
debt,  the  objection  that  there  was  no  proof  that  the  indebtedness  specified  in 
the  deed  of  trust  was  unpaid  at  the  date  of  the  sale,  cannot  be  made,  for  the 
first  time,  in  the  appellate  court.  Such  an  objection  should  be  made  in  the 
court  below,  to  give  the  adverse  party  an  opportunity  to  obviate  it  when 
the  deed  was  introduced  in  evidence. 

3.  Recitals  — presumption  from  in  trust-deed.  But  where  a  deed  of  trust 
recites  an  indebtedness,  it  will  be  presumed  that  such  indebtedness  remains 
unpaid,  and  such  presumption  is  only  to  be  rebutted  by  affirmative  proof  of 
its  payment. 

4.  Jury — province  of .  Where  a  verdict  depends  upon  the  credibility  of 
witnesses,  it  is  the  peculiar  province  of  the  jury  to  judge  of  that  credibility, 
and  to  attach  such  weight  to  the  testimony  of  each  as  may  seem  to  be  proper. 

5.  Evidence  —  admissibility  of  parol.  Parol  evidence  is  inadmissible  in  an 
action  of  ejectment  to  impeach  a  certificate  of  acknowledgment  to  a  deed. 
The  certificate  of  the  officer  as  to  the  acknowledgment  must  be  judged  of 
solely  by  what  appears  on  the  face  of  the  certificate,  and  if  that  is  in  substan- 
tial compliance  with  the  statute,  it  ought  not  to  be  impeached,  except  for 
fraud  or  imposition. 

Appeal  from  the  Circuit  Court  of  Schuyler  county ;  the 
Hon.  C.  L.  Higbee,  Judge,  presiding. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Mr.  J.  S.  Bailey,  for  the  appellant. 

Messrs.  Palmer  &  Hay,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  in  the  Schuyler 
Circuit  Court,  to  the  May  Term,  1863,  by  Edgar  Anderson 
and  others,  heirs  at  law  of  James  L.  Anderson,  deceased, 
against  David  J.  Graham,  to  recover  the  possession  of  a  certain 
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tract  of  land  in  that  county,  in  and  to  which  defendant  claimed 
a  homestead  right. 

The  plaintiffs  deduced  title  through  their  father,  James  L. 
Anderson,  who  purchased  the  same  at  a  sale  under  a  trust- 
deed  made  by  Graham  and  wife  to  John  C.  Bagby,  to  secure 
certain  judgments  against  Graham. 

The  controversy  arises  upon  the  execution  and  acknowledg- 
ment of  this  deed,  it  being  contended  by  Graham  that  the 
premises  were  the  homestead  of  himself  and  family,  and  that 
his  wife  had  not  released  her  right  to  it  as  a  homestead.  This 
trust-deed  was  executed  on  the  24th  of  March,  1860,  and  the 
certificate  of  acknowledgment  of  the  justice  of  the  peace  pur 
ports  to  release  homestead  and  dower  in  the  usual  form,  as  the 
statute  requires. 

The  first  objection  taken  to  the  acknowledgment  is,  that  a 
venue  is  wanting,  the  county  being  omitted  in  the  caption 
thereof. 

This  objection  was  obviated,  if  a  valid  one,  by  proof  that  the 
justice  of  the  peace  who  took  the  acknowledgment  was  a  jus- 
tice of  the  peace  of  Schuyler  county  at  the  time,  and  that  he 
took  it  as  such  justice. 

But  the  objection  was  not  valid,  as  this  court,  in  the  case  of 
Irving  v.  Brownell,  11  111.  402,  where  the  same  point  was 
made,  held,  that,  without  this  proof,  the  certificate  was  suffi- 
cient, as  the  court,  when  sitting  in  Pike  county,  would  officially 
take  notice  who  were  the  justices  of  the  county  without  any 
proof  thereof,  citing  the  case  of  Shattuch  v.  The  People,  4 
Scam.  481.  In  that  case  the  court  said,  the  Circuit  Court,  aa 
a  matter  of  convenience,  takes  cognizance  of  the  fact  who  are 
justices  of  the  peace  for  the  county  in  which  it  is  held,  and 
proof  of  the  official  character  of  these  officers  is  never  required 
unless  that  particular  question  is  directly  in  issue.  See  also 
Livingston  v.  Kettelle,  1  Gilm.  116. 

Another  objection  was  made,  that  there  was  no  proof  that 
the  indebtedness  specified  in  the  deed  of  trust  was  unpaid  at 
the  date  of  the  sale. 

This  objection  was  not  made  in  the  Circuit  Court,  where  it 
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might  have  been  obviated  when  the  deed  was  introduced  aa 
evidence.  It  is  too  late  now  to  make  it.  Selby  v.  Hutchinson, 
4  Gilm.  319 ;  Norton  v.  Dow,  5  id.  459 ;  Morris  v.  Trustees, 
15  111.  266 ;  Harmon  v.  Thornton,  2  Scam.  351 ;  President  and 
Trustees  v.  Holland,  19  111.  271 ;  Gillespie  v.  Smith,  29  id.  473 ; 
Sargeant  v.  Kellogg,  5  Gilm.  273 ;  Swift  v.  Whitney,  20  111.  144 ; 
Montain  v.  Bailey,  27  id.  419. 

Had  this  objection  been  made  in  the  Circuit  Court,  it  could 
not  have  availed,  as,  by  the  trust-deed,  the  legal  estate  was 
vested  in  the  trustee,  and  he  had  conveyed  it  to  the  plaintiff's 
ancestor, — whether  rightfully  or  wrongfully,  was  not  a  subject 
of  inquiry  in  the  ejectment.  If  the  trustee  sold  contrary  to 
the  conditions  of  the  deed,  the  remedy  was  in  equity.  Reese  v. 
Allen,  5  Gilm.  236. 

The  trust-deed  recited  the  indebtedness  by  judgment,  and 
the  presumption  would  be  that  the  indebtedness  was  unpaid, 
only  to  be  rebutted  by  affirmative  proof  of  its  payment  before 
the  sale. 

The  remaining  point  is  important.  The  defendant  claims, 
that,  at  the  time  of  the  execution  of  the  trust-deed  to  Bagby,  the 
premises  conveyed  by  it  were  the  homestead  of  the  grantors, 
and  the  wife  did  not  release  her  homestead  right. 

The  proof  that  it  was  the  homestead  at  the  time  the  deed 
was  executed,  is  not  very  clear. 

Adam  Sapp,  a  witness  for  the  defendant,  testified  that  the 
defendant  was  a  married  man,  having  a  wife  and  children  liv- 
ing with  him  upon  the  land  described  in  the  declaration.  This 
witness  speaks  of  the  time  then,  which  was  the  time  of  the  trial ; 
he  does  not  say  the  defendant,  with  his  family,  was  living  on 
the  land  at  the  time  of  the  execution  of  the  deed. 

Another  witness  for  the  defendant,  his  daughter,  Mrs.  Isabel 
J.  Burnham,  in  answer  to  the  interrogatory, "  state,  if  you  know, 
what  land  the  deed  was  about,"  said,  "it  was  about  the  home- 
stead land  and  farm." 

This  witness  was  present  at  the  time  the  deed  was  executed, 
and  then  a  member  of  the  family,  and  the  deed  acknowledged 
at  the  defendant's  house,  and  the  inference  is  reasonable,  that 
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it  was  the  homestead  where  the  family  was  then  living,  that 
was  conveyed  by  the  deed. 

The  question  then  is,  did  the  wife  release  her  homestead 
right  in  the  premises?  The  magistrate  taking  the  acknowledg- 
ment certifies  in  due  form  of  law,  that  she  did,  and,  as  a  witness 
in  court,  testifies  to  the  fact.  Other  witnesses,  the  son,  James 
Graham,  and  a  daughter  of  the  defendant,  state  they  were 
present,  and  heard  nothing  of  the  kind  from  Mrs.  Graham,  the 
wife ;  and  that  they  were  in  a  position  to  hear  all  that  was  said. 
This  testimony,  conflicting  as  it  is,  was  passed  upon  by  the  jury, 
and  the  credibility  of  the  witnesses  weighed  and  considered  by 
them,  and  they  have  given,  justly,  as  we  think,  the  greates* 
weight  to  the  testimony  of  the  justice  of  the  peace,  a  man  en- 
tirely disinterested,  and  under  no  family  influence  or  affection. 
We  think,  in  a  case  so  situated,  and  one  of  this  character,  which 
strikes  at  titles  with  a  dangerous  force,  that  the  rule  adopted 
by  this  court  in  Lowry  v.  Orr,  1  Gilm.  TO,  should  be  applied 
here  to  sustain  the  verdict.  In  that  case,  this  court  said,  where 
the  verdict  depends  upon  the  credibility  of  the  witnesses,  it  is 
the  peculiar  province  of  the  jury  to  judge  of  that  credibility, 
and  to  attach  such  weight  to  the  testimony  of  each,  as  may 
seem  to  be  proper,  after  a  due  consideration  of  all  the  circum- 
stances arising  in  the  particular  case,  such  as  the  relationship 
of  the  witness  to  one  or  both  of  the  parties  in  controversy; 
his  supposed  interest  in  the  event  of  the  suit ;  his  means  of 
knowledge  in  respect  to  the  matters  in  dispute ;  his  appearance 
upon  the  stand  ;  his  manner  of  testifying ;  his  general  character 
for  veracity  and  the  like,  and  to  find  their  verdict  accordingly. 

In  this  case,  we  should  have  found  the  verdict  the  jury  did, 
placing  more  confidence  in  the  unbiased  statements  of  the 
magistrate,  than  in  those  of  the  children  of  the  defendant,  who, 
without  being  sensible  of  it,  may  have  been,  and  it  is  natural 
they  should  have  been,  deeply  interested  to  save  the  homestead 
of  their  parents. 

As  it  regards  James  Graham,  it  is  somewhat  singular  there 
should  have  been  two  previous  trials  of  this  case  in  which  he 
was  not  called  as  a  witness,  and  Mr.  Burnham,  in  enumerating 
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the  persons  who  were  present  when  the  deed  was  signed,  did 
not  name  James  as  one  of  them. 

But  another  more  important  question  remains,  and  that  is, 
in  the  absence  of  fraud  or  imposition,  in  proving  the  execution 
of  a  deed  by  a  wife,  is  parol  evidence  admissible  in  an  action 
of  ejectment  to  impeach  the  certificate  ? 

We  have  examined  the  authorities  on  this  point,  and  we 
think  where  the  certificate  of  the  privy  examination  of  a  married 
woman  is  in  the  form  required  by  the  statute,  it  is  not  sufficient, 
in  order  to  impeach  it,  to  allege  that  there  was  no  private  ex- 
amination, that  she  did  not  acknowledge  the  deed  as  her  act 
and  deed,  that  she  did  not  release  her  homestead  right.  There 
must  be  some  allegation  of  fraud  or  imposition  practiced  toward 
her,  some  fraudulent  combination  between  the  parties  interested 
and  the  officer  taking  the  acknowledgment.  llidgeley  v.  How- 
ard et  al.,  3  Harris  &  McHenry,  321 ;  Jamison  v.  Jamison,  3 
Whart.  (Penn.)  557 ;  Hartley  et  al.  v.  Frost  and  wife,  6  Texas, 
208. 

The  certificate  of  the  officer  as  to  the  acknowledgment  must 
be  judged  of  solely  by  what  appears  on  the  face  of  the  certifi- 
cate, and  if  that  is  in  substantial  compliance  with  the  statute, 
it  ought  not  to  be  impeached  except  for  fraud  and  imposition. 

There  being  no  error  in  the  record  the  judgment  is  affirmed. 

Judgment  affirmed. 


Martha  Jeffries  et  al 

p. 

Jacob  K.  Decker  et  al.,  Adm'rs. 

Summons,  sufficiency  of.  In  proceedings  in  a  County  Court  to  sell  lands 
for  the  payment  of  debts,  a  summons  that  distinctly  informs  the  parties  sum- 
moned of  the  object  of  the  proceeding  is  sufficient,  notwithstanding  that  in  the 
body  of  the  writ  the  defendants  are  called  upon  to  answer  a  bill  in  chancery. 

Writ  of  Eerob  to  Coles  County  Court ;  the  Hon.  Gideom 
Edwabds,  Judge,  presiding. 
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Jacob  K.  Decker  and  George  W.  Teel,  administrators  of 
John  R.  Jeffries,  deceased,  applied,  by  petition,  to  the  County 
Court  of  Coles  county,  for  leave  to  sell  lands  to  pay  the  debts 
of  the  deceased. 

The  petition  made  the  widow  and  heirs  parties  defendant, 
arayed  for  a  summons  in  chancery  against  them,  that  they 
might  appear  and  answer  the  bill,  and  that  a  guardian  ad  litem 
be  appointed  by  the  court  to  defend  the  minors. 

A  summons  issued  to  the  sheriff,  commanding  him  to  sum- 
mon the  widow  and  heirs  therein  named,  to  be  and  appear 
before  the  court  on  a  certain  day  "  to  answer  a  hill  in  chancery 
filed  against  them  by  Jacob  K.  Decker  and  George  W,  Teel, 
administrators  of  John  R.  Jeffries  deceased,  to  sell  lands  for 
payment  of  debts" 

The  defendants,  although  regularly  served,  both  by  copy  and 
reading  the  writ,  failed  to  appear.  Whereupon,  the  court 
made  an  order  directing  the  sale  in  accordance  with  the  prayer 
of  the  petition.  The  administrators  sold  the  property  and 
made  report  thereof  to  the  court. 

The  widow  and  heirs  then  brought  the  record  to  the  Su- 
preme Court,  and  assigned,  as  error,  informality  of  the  sum- 
mons ;  insufficiency  of  the  return  thereon  by  the  sheriff. 

Messrs.  MoLain,  Henry,  Read  &  Steele,  for  the  plaintiffs 
in  error. 

Messrs.  Ficklin  &  Scholfield,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  is  a  writ  of  error  brought  to  reverse  an  order  of  the 
County  Court  of  Coles  county  authorizing  Decker  &  Teel,  as 
administrators  of  John  R.  Jeffries,  deceased,  to  sell  lands  for 
the  payment  of  debts.  The  summons  issued  and  served  upon 
the  heirs  was  as  follows : 

"  State  of  Illinois,  ) 

Coles  County.      J     " 

"  The  People  of  the  State  of  Illinois,  to  the  Sheriff  of  Coles 
county,  greeting :  We  command  you,  that  you  summon  Mar* 
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tha  Jeffries,  Elijah  A.  Jenkins,  Ann  A.  Jenkins,  Thomas  0. 
Jeffries,  William  A.  Jeffries,  Augustus  Jeffries,  Mary  J.  Jef- 
fries, Charles  R.  Jeffries  and  George  H.  Jeffries,  to  be  and 
appear  before  the  County  Court  of  Coles  county,  on  Monday, 
the  20th  day  of  January,  1862,  to  answer  to  a  bill  in  chancery 
filed  against  them  by  Jacob  K.  Decker  and  George  W.  Teel, 
administrators  of  John  R.  Jeffries,  deceased,  to  sell  lands  for 
payment  of  debts,  and  have  you  then  there  this  writ. 

"  Witness,  Jacob  J.  Brown,  clerk  of  said  court,  at  Charles- 
ton, this  26th  day  of  December,  1861. 
rQ       -.  "JACOB  J.  BROWN,  CVh  C.  0.9 

LbEAL--l  "  By  W.  E.  MoCrory,  Depty" 

It  is  objected,  that,  inasmuch  as  the  foregoing  summons  calls 
upon  the  defendants  to  answer  a  bill  in  chancery,  and  as  the 
County  Court  has  no  chancery  jurisdiction,  the  heirs  were 
justified  in  disregarding  it,  and  the  summons  in  fact  was  void. 
If  the  proceeding  had  been  described  in  the  writ  only  as  a  bill 
in  chancery,  the  argument  of  the  plaintiffs  in  error  would 
doubtless  be  correct.  But  the  summons  goes  further.  It 
specifies  the  character  of  the  proceeding  in  which  the  defend- 
ants are  summoned  to  appear,  and  with  such  particularity  that 
the  defendants  could  not  have  been  left  in  doubt.  The  defend- 
ants, when  the  summons  was  served,  were  distinctly  informed 
by  it,  that  the  administrators  were  about  to  apply  to  the 
County  Court  for  an  order  for  the  sale  of  lands,  to  pay  the 
debts  of  John  R.  Jeffries,  deceased.  To  call  the  proceeding  a 
bill  in  chancery  was,  it  is  true,  a  misnomer,  but  this  did  not 
affect  the  validity  or  sufficiency  of  the  notice.  The  statute 
prescribes  no  form  for  the  summons.  The  object  is  merely  to 
give  notice  of  the  pendency  of  the  proceedings,  and  to  require 
the  defendant  to  appear  and  answer,  and  this  was  done  in  the 
present  case. 

It  is  also  objected,  that  the  return  of  the  sheriff  was  insuffi- 
cient. Whatever  defects  may  have  existed  in  the  original  were 
cured  by  the  amended  return,  as  we  find  it  in  the  amended 
record  filed  at  the  present  term  under  a  writ  of  certiorari. 

Decree  affirmed. 
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ACCEPTOR. 
Acceptor  of  a  check. 
May  be  held  liable,  as  well  as  the  drawer.    See  CHECKS,  9. 

ACKNOWLEDGMENT  OF  DEEDS. 
Obviating  defects  therein. 

1.  Omission  of  the  county  in  the  caption  of  the  certificate.  In  taking  the 
acknowledgment  of  a  deed  a  justice  of  the  peace  omitted  the  name  of  the 
county  in  the  caption  thereto,  and  for  that  reason  the  deed  was  objected  to 
as  defective ;  held,  that  the  objection  was  obviated  by  proof  of  the  fact  that 
the  justice  of  the  peace,  who  took  the  acknowledgment,  was  at  the  time 
a  justice  of  the  peace  of  the  county  where  taken,  and  as  such  took  it.  Gra- 
ha/m  v.  Anderson  et  al.  515. 

2.  But  if  the  court  in  which  such  deed  is  offered  be  sitting  in  the  county 
where  the  acknowledgment  was  taken,  then  such  proof  is  not  necessary, 
unless  the  particular  question  is  directly  in  issue,  as  the  court  will  take 
cognizance  of  the  fact  who  are  the  justices  of  the  peace  for  the  county  in 
which  it  is  held.  Ibid.  515. 

Parol  evidence. 

3.  Not  admissible  to  impeach  a  certificate  of  acknowledgment,  except  for 
fraud.    See  EVIDENCE,  7. 

ACTIONS. 
Action  of  assumpsit.    See  ASSUMPSIT. 
Action  for  slander.    See  SLANDER. 
Action  of  trespass. 

To  realty  —  who  may  maintain  it.    See  TRESPASS,  1,  2 
For  malicious  prosecution.    See  MALICIOUS  PROSECUTION. 
Cities — highways. 

Liability  of  cities  for  injuries  resulting  from  neglect  to  keep  sidewalks  in  re- 
pair, and  to  remove  obstructions  therefrom.  See  HIGHWAYS,  1  to  8. 
Lighting  bridges  in  cities. 

Liability  of  cities  for  injuries  resulting  from  neglect  to  furnish  sufficient 
lights  in  bridges.    See  HIGHWAYS,  9,  10, 11. 
Property  taken  under  writ  of  replevin. 

Dismissal  of  the  suit  without  a  trial  on  the  merits  —  remedy  of  the  owner 
See  TROVER,  1 ;  REPLEVIN,  4,  5. 
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ACTIONS.    Continued. 

TO  RECOVER  MONEY  PAID  UNDER  COMPULSION. 

When  an  action  will  lie  therefor.    See  PAYMENT,  2,  8, 4. 

ADMINISTRATION  OF  ESTATES. 
Conveyance  op  land  to  executor. 

1.  When  made  in  payment  of  debts — power  of  the  executor  in  respect 
thereto.  A  conveyance  to  a  person  who  is  an  executrix,  passes  to  her  the 
fee,  and  she  may  sell  and  dispose  of  the  land,  although  received  in  satis- 
faction of  a  debt  due  her  testator.  And,  having  exchanged  the  land 
thus  received  with  one  of  the  heirs  of  testator  for  land  of  equal  value, 
which  he  had  inherited  from  his  father,  and  she  having  conveyed  these 
lands  received  from  the  heir  to  the  other  heirs,  she  must  be  held  to  have 
accounted  for  the  proceeds  of  the  original  debt,  and  the  lands  conveyed  by 
her  in  exchange  for  the  others  cannot  be  regarded  as  to  being  held  in  trust 
for  the  benefit  of  the  heirs.  Greer  et  al.  v.  Walker t  401. 

Accounting  by  executor. 

2.  Presumption  in  respect  thereto.  In  such  a  case,  where  the  executrix 
had  reported  a  large  amount  of  assets  with  which  she  was  charged,  and 
had  accounted  for  a  greater  sum,  the  presumption  will  be  indulged,  in  the 
absence  of  proof,  that  the  debt  for  which  the  property  was  received  of  the 
debtor  was  reported  and  accounted  for  in  her  settlement  with  the  probate 
court.  Ibid.  401. 

Sale  op  land  to  pay  debts. 

3.  Allegation  and  proof  of  debts  owing  by  the  estate.  Where  the  petition 
presented  by  an  administrator  for  an  order  to  sell  real  estate  to  pay  debts, 
refers  to  an  abstract  as  being  filed  with  the  petition,  and  made  part  there- 
of, from  the  office  of  the  probate  justice,  showing  the  amount  of  debts  due, 
and  the  court  in  its  decree  finds  the  sum  due,  it  will  be  presumed  from 
such  finding,  after  so  long  a  time  as  twenty  years,  that  the  schedule  was 
duly  filed,  although  it  cannot  be  found  among  the  files  of  the  court. 
Oromine  v.  Thorp,  Admr.  120. 

4  But  the  finding  of  the  court  in  such  case  is,  in  itself,  sufficient  evi- 
dence that  the  debts  were  due.  Ibid.  120. 

5.  Of  the  notice  of  the  application.  Where  the  notice  given  of  such  ap- 
plication does  not  specify  the  day  of  the  term  on  which  the  petition  will  be 
presented,  it  may  be  presented  at  any  time  during  the  term.  Ibid.  120. 

6.  Of  supplemental  orders  of  sale,  without  notice.  After  a  decree  order- 
ing a  sale  has  been  pronounced,  a  sale  had  of  sufficient  lands  to  pay  all  the 
debts  for  the  payment  of  which  the  sale  was  ordered,  a  report  thereof, 
which  is  approved,  and  the  decree  satisfied,  that  ends  the  case,  and  the 
court  has  no  power  or  jurisdiction  at  a  subsequent  term,  without  a  new 
notice,  to  order  a  sale  of  more  land  for  the  payment  of  additional  debts 
which  had  been  proven  against  the  estate.  Ibid.  120. 

Process. 

7.  Its  requisites  in  proceedings  by  administrator  to  seU  Umd.  See  PRO 
CESS,  1. 
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ADMINISTRATION  OF  ESTATES.    Continued. 
Administrator  of  a  deceased  partner. 

8  His  silence  in  regard  to  acts  of  surviving  partner  not  to  affect  the 
estate.    See  PARTNERSHIP,  3. 
Death  op  a  judgment  creditor. 

9.  Effect  upon  the  lien  of  the  judgment,  and  how  the  personal  represent- 
ative may  preserve  the  lien.    See  LIEN,  1,  2,  8. 

ADMISSIONS. 
Not  a  confession  op  judgment.    See  JUDGMENT,  4, 5. 
What  is  admitted  by  a  default.    See  DEFAULT,  1. 

AGENCY. 
When  agent  will  be  personally  bound. 

1.  By  failing  to  disclose  his  agency.  A  person,  contracting  as  agent, 
will  be  personally  responsible,  when,  at  the  time  of  making  the  contract, 
he  does  not  disclose  the  fact  of  his  agency,  but  treats  with  the  other  party 
as  being  himself  the  principal.  Bickford  v.  First  National  Bank  of 
Chicago,  239. 

Signing  as  "agent." 

2.  Effect  thereof    See  SIGNATURE,  1. 

ALLEGATIONS  AND  DECREE. 
Should  correspond. 

1.  A  decree  cannot  properly  be  entered  concerning  a  subject  which  is 
not  embraced  in  any  of  the  pleadings  in  the  cause.  Means  et  al.  v. 
Means,  50. 

2.  So,  where  a  purchaser  of  land  filed  a  bill  against  the  heirs  of  his 
vendor,  to  compel  a  conveyance  to  him,  and  a  decree  was  rendered  to  that 
effect,  upon  approving  the  master's  report  that  he  had  conveyed  to  the 
complainant,  the  court  directed  another  parcel  of  land,  not  included  in 
the  former  decree,  to  be  conveyed  to  certain  third  persons,  as  purchasers 
from  the  complainant,  when  there  was  nothing  upon  the  files  or  records 
of  the  court  as  a  foundation  for  such  new  order.  This  was  error. 
Ibid.  50. 

3.  If  such  purchasers  had  acquired  rights  in  the  subject-matter  of  the 
suit,  in  regard  to  which  they  desired  the  action  of  the  court,  they  should 
have  filed  their  petition  asking  to  be  made  parties,  and  stating  the  facts 
from  which  their  interest  arose.    Ibid.  50. 

ALLEGATIONS   AND   PROOF.     See  PLEADING  AND  EVIDENCE,  1; 
CHANCERY,  27. 

AMENDMENTS. 
Amendment  of  bill  in  chancery. 

1.  When  allowed.    See  CHANCERY,  27, 

2.  When  discretionary.  Permitting  a  bill  in  chancery  to  be  amended 
by  striking  out  the  names  of  a  part  of  the  complainants,  after  demurrer 
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AMENDMENTS.    Amendment  op  bill  in  chancery.    Continued. 

sustained  to  the  bill,  is  wholly  a  matter  of  discretion  in  the  court  below. 
Heacock  et  al.  v.  Durand  et  al.  230. 
Amendment  of  decree. 

3.  Notice  should  be  given.    See  NOTICE,  8. 

Of  appeal  bonds. 

4.  On  appeal  from  commissioners  of  highways  to  three  supervisors.  See 
APPEAL  BONDS,  2. 

APPEALS. 
Appeal  from  commissioners  of  highways 

Time  to  object  that  parties  appealing  do  not  appear  to  be  owners  or  agents 
of  land.    See  PRACTICE,  2. 

APPEALS  FROM  JUSTICES. 
When  they  will  lie. 

1.  Under  our  statute,  appeals  lie  from  all  judgments  rendered  by 
justices  of  the  peace,  except  when  confessed.    Elliott  v.  Daiber,  467. 

2.  That  portion  of  the  statute,  prohibiting  appeals  in  cases  when  judg- 
ment has  been  confessed,  has  a  technical  application.    Ibid.  467. 

APPEAL  BONDS. 
By  whom  to  be  executed. 

1.  When  an  appeal  is  granted  on  condition  that  the  persons  praying  it 
shall  file  the  appeal  bond,  the  persons  so  named  must  execute  the  bond  ; 
the  filing  of  a  bond  executed  by  other  persons  will  not  avail.  And  if  the 
bond  is  not  executed  by  the  proper  persons,  the  appeal  will,  on  motion,  be 
dismissed,  if  there  be  no  cross-motion  for  leave  to  amend  the  bond. 
Propeller  Niagara  v.  Martin,  106. 

On  appeal  from  commissioners  of  highways. 

2.  If  bond  defective,  a  sufficient  one  may  be  filed.  Where  the  appeal 
bond  given  upon  an  appeal  from  commissioners  of  highways  to  three 
supervisors  has  been  accepted  by  the  town  clerk,  the  parties  appealing 
are  in  such  condition  that  they  should  not  be  prejudiced  by  any  defect 
appearing  in  it,  but  leave  should  be  given  them  to  file  a  more  perfect 
bond.     Town  of  Winfield  v.  Moffatt  et  al.  47. 

3.  Sureties  therein.  Quere,  whether  two  persons  appealing  in  such  case, 
and  joining  in  the  appeal  bond,  may  not  be  regarded  as  security  for  each 
other,  so  as  to  obviate  the  objection  that  the  bond  has  no  securities. 
Ibid.  47. 

4.  When  to  object  to  insufficiency  of  appeal  bond  in  such  case.  See 
PRACTICE,  1. 

APPEARANCE. 
What  constitutes. 

1.  Entry  of  motion  to  quash  summons.  Where  one  of  several  defend- 
ants was  non-resident  and  not  served  with  process,  and  publication  was 
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APPEARANCE.    What  constitutes.    Continued. 

made  but  fifty-nine  days  before  the  return  term,  and  a  motion  was  entered 
by  the  defendants  to  quash  the  summons,  and  nothing  appeared  to  exclude 
the  presumption  that  the  non-resident  defendant  joined  in  the  motion,  — 
held,  that  there  was  a  sufficient  appearance  to  sustain  a  decree  rendered  at 
the  return  term.    Sullivan  v.  Sullivan,  315. 

ARREST  OF  JUDGMENT. 
Defective  indictment. 

When  ground  for  a  motion  in  arrest.    See  CRIMINAL  LAW,  1. 

ASSAULT. 
Assault  with  a  deadly  weapon. 

What  constitutes.    See  CRIMINAL  LAW,  2. 

ASSESSMENTS.    See  SPECIAL  ASSESSMENTS. 

ASSESSMENT  OF  DAMAGES. 

Under  plea  to  the  jurisdiction.    See  DAMAGES,  1. 

ASSIGNMENT. 
Assignee  before  maturity. 

1.  When  chargeable  with  notice  of  prior  equities — and  when  subject 
thereto.  While  the  purchaser  of  a  note,  before  maturity,  without  notice, 
will  be  protected  against  all  defenses  to  the  note,  still,  if  it  is  secured  by 
mortgage,  or  other  collateral  security,  the  assignment  will  not  cut  off  prior 
equities  against  the  mortgage  or  collateral  fund,  although  such  equities 
be  secret  and  latent.  Walker  v.  Dement,  272. 

2.  So,  where  the  holder  of  several  notes  maturing  at  different  times 
which  are  secured  by  mortgage,  transfers  those  last  maturing,  under  an 
agreement  with  the  assignee,  that  he  shall  hold  a  preferred  lien  upon  the 
mortgaged  premises  for  the  security  of  the  notes  thus  assigned,  as  against 
the  notes  first  maturing,  which  are  retained  by  the  mortgagee,  a  subse- 
quent purchaser  of  the  notes  first  maturing  will  be  chargeable  with  notice 
of  that  agreement,  and  will  hold  the  notes  so  purchased  by  him  subject  to 
the  prior  equity  of  the  first  assignee,  to  have  his  notes  first  satisfied  out  of 
the  mortgaged  premises.  Ibid.  272. 

3.  And  especially  is  this  the  case,  where  the  subsequent  purchaser  of 
the  notes  first  maturing  obtained  a  mere  equitable  title  to  them ;  he  would 
then  be  bound  to  know  that  they  were  subject  to  all  equities  existing  as 
to  the  fund  relied  upon  for  their  security,  at  the  time  he  purchased  them. 
A  person  dealing  in  equitable  claims  to  paper,  and  equitable  securities  for 
its  payment,  should  inquire  of  the  maker,  and  in  case  there  are  several 
notes  thus  secured,  and  only  a  portion  of  them  is  offered,  he  should  inquire 
of  the  payee  whether  the  others  have  been  sold  with  a  preferred  lien  upon 
the  security.  Ibid.  272. 

Indorsement  in  blank. 

4.  Character  of  liability  assumed  thereby.  Though  the  rule  be,  that  over 
an  indorsement  in  blank,  upon  a  promissory  note,  the  holder  may  write  a 
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ASSIGNMENT.    Indorsement  in  blank.    Continued. 

guaranty,  if  there  be  nothing  to  limit  the  undertaking,  yet  in  all  Buch 
cases  the  contract  written  over  the  signature  must  be  consistent  with  the 
nature  of  the  instrument  and  the  intention  of  the  parties.  Allen  v.  Coffil,  293. 
5.  So,  where  the  holder  of  a  note,  which  is  signed  by  one  as  principal 
and  by  another  as  security,  takes,  in  payment  thereof,  the  note  of  a  third 
party,  which  the  principal  in  the  first  note  holds,  with  the  indorsement 
thereon,  first,  of  the  name  of  such  principal,  and,  second,  with  the  name  of 
his  security  on  the  first  note,  and  the  latter  makes  his  indorsement  in 
blank,  thus  :  "  A.  B.,  as  security,"  his  liability  is  not  that  of  a  guarantor, 
who  would  be  primarily  liable,  but  he  is  to  be  regarded  as  the  security  of 
the  first  indorser,  who  was  the  principal  in  the  original  note,  and  as  such 
his  undertaking  is,  simply,  that  such  first  indorser  shall  perform  his  obli- 
gation as  an  assignor.  Ibid.  293. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 
When  fraudulent. 

1.  Compensation  to  assignee  as  counsel.  A  clause  in  a  voluntary  assign* 
ment  for  the  benefit  of  creditors,  which  authorizes  the  assignee  to  retain 
out  of  the  trust  fund  "  a  reasonable  and  lawful  compensation  for  his  ser- 
vices as  the  lawyer,  attorney,  solicitor  and  counsel  in  the  premises,'*  is 
fraudulent  in  its  character  and  will  vitiate  the  assignment.  The  assignee 
cannot  hold  the  two-fold  character  of  assignee  and  attorney  in  such  case. 
HeacocTc  et  al.  v.  Durand  et  al.  230. 

ASSUMPSIT. 
When  it  will  lie. 

1.  The  title  to  real  estate  cannot  be  tried  in  an  action  of  assumpsit.  King 
v.  Mason,  223. 

2.  So,  where  a  person  is  in  the  adverse  possession  of  real  estate,  by  his 
tenants,  and  has  collected  rents  therefor,  such  rents  cannot  be  recovered 
from  the  person  so  collecting  them,  by  another,  under  claim  of  title  to  the 
premises,  in  this  form  of  action.  Ibid.  223. 

3.  Where  a  party  agreed,  that,  if  another  person  would  negotiate  for 
himself  and  others  the  purchase  of  a  woollen  mill,  on  specified  terms, 
for  which  services  he  was  to  surrender  a  note  of  the  agent  which  he  then 
held,  and  the  purchase  was  so  made,  and  the  holder  assigned  the  note 
before  its  maturity,  the  agent  may  maintain  an  action  of  assumpsit  on  the 
breach  of  contract,  after  being  sued  and  a  judgment  rendered  against  him 
on  the  note,  although  he  may  not  have  paid  the  judgment  until  after  he 
has  brought  suit.  Pollock  v.  McClwken,  370. 

ATTACHMENTS. 
Extent  op  recovery. 

1.  Upon  constructive  notice.  It  is  a  fatal  error  for  the  plaintiff,  in  an 
attachment  in  which  there  was  no  personal  service  or  appearance,  to  take 
judgment  for  more  than  the  sum  claimed  in  the  affidavit  and  notice.  Hob- 
son  v.  Emporium  Real  Estate  and  Manufacturing  Co.  306. 
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ATTACHMENTS.     Continued. 
Conflicting  liens — remedy. 

2.  Of  the  remedy  at  law  to  enforce  the  prior  lien  of  an  attaching  creditor 
as  against  junior  execution  liens.    See  LIENS,  12  to  16. 

BAGGAGE. 
Liability  op  Innkeeper  therepor.    See  INNKEEPERS,  1, 2. 

BILLS  OF  EXCEPTIONS.    See  EXCEPTIONS   AND  BILLS  OP  EXCEP- 
TIONS. 

BLANK  INDORSEMENTS.    See  ASSIGNMENT,  4,  5. 

BOUNTIES,  TO  SOLDIERS. 
Taxation  therefor,  by  towns. 

Constitutionality  of  a  law  authorizing  it.    See  TAXES,  4  to  9. 

BURDEN  OF  PROOF.    See  EVIDENCE,  16 ;  NEGLIGENCE,  4,  5. 

CARE  AND  DILIGENCE. 
Ordinary  care  and  diligence. 

1.  What  constitutes.  Ordinary  diligence  is  such  diligence  as  men  of 
common  prudence  usually  exercise  about  their  own  affairs,  and  ordinary 
care  is  such  care  as  every  prudent  man  takes  of  his  own  goods.  These 
are  facts  to  be  determined  in  each  case  by  the  jury.  Chicago  and  Alton 
Baih-oad  Co.  v.  Scott,  133. 
See  CARRIERS,  7,  8. 

CARRIERS. 
Must  be  treated  in  good  faith. 

1.  Nature  of  the  articles  carried  should  be  disclosed.  In  order  to  charge 
common  carriers  as  insurers,  they  must  be  treated  in  good  faith ;  and  con- 
cealment, artifice  or  suppression  of  the  truth  will  relieve  them  of  this 
liability.    American  Express  Company  v.  Perkins,  458. 

2.  So,  where  a  package,  containing  articles  of  a  brittle  nature,  is  deliv- 
ered to  an  express  company  to  be  transported  from  one  point  to  another, 
and  the  company  are  not  informed  what  the  package  contains,  in  order 
that  a  degree  of  care  may  be  used  proportionate  to  its  fragile  character, 
the  company  will  not  be  liable  to  the  extent  of  common  carriers. 
Ibid.  458. 

Carriers  of  goods. 

3.  Whether  they  should  give  notice  to  the  owner  or  consignee,  of  the  arrival 
of  the  goods.  It  has  been  held  that  carriers  by  railroad  are  neither  bound 
to  deliver  the  goods  carried,  to  the  consignee  personally,  nor  to  give  notice 
of  their  arrival,  to  discharge  their  liability  as  carriers ;  and  while  the 
better  rule  would  seem  to  be,  that  the  owner  or  consignee  should  be 
notified  of  their  arrival,  at  the  earliest  practicable  moment,  yet  the  rule  is 
fettled  that  such  notice  is  not  necessary.  Chicago  and  Alton  Railroad  Co. 
v.  Scott,  132. 
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CARRIERS.    Carriers  of  goods.    Continued. 

4.  What  they  may  do  with  the  goods  on  their  arrival.  When  the  goods 
have  reached  their  destination,  if  the  consignee  is  not  present  to  receive 
them,  the  carrier  may  store  them  safely  in  a  suitable  warehouse,  to  await 
the  demand  of  the  consignee.     Chicago  and  Alton  B.  R.  Co.  v.  Scott,  132. 

Carriers  —  warehousemen. 

5.  When  the  liability  of  the  carrier  terminates.  When  the  goods  are 
thus  stored,  the  duty  and  liability  of  the  railroad  company  as  a  common 
carrier  terminates,  and  that  of  the  warehouseman  begins.    Ibid.  132. 

6.  When  the  liability  of  the  carrier  becomes  changed  to  that  of  warehouse, 
man.  If  the  goods  are  stored  in  a  warehouse  owned  by  the  carrier,  his 
liability  as  carrier  changes  to  that  of  a  warehouseman.  The  consignee  not 
being  present  on  the  arrival  of  the  goods,  to  take  them  into  his  control- 
the  presumption  is,  that  he  has  elected  to  permit  them  to  be  stored  by  the 
company,  to  be  held  as  warehousemen,  or  keepers  for  hire.     Ibid.  132. 

7.  Warehousemen  —  degree  of  care  required  of  them.  When  the  carrier 
assumes  the  new  duties  of  warehouseman,  he  is  bound  to  ordinary  care 
and  diligence  in  the  preservation  of  the  property.     Ibid.  132. 

8.  The  building  in  which  the  goods  are  stored  must  be  a  safe  ons ;  a 
fire-proof  building  is  not  required,  but  it  must  be  safe.  It  should  be 
under  the  care  of  careful  and  competent  servants,  and  in  case  of  threat- 
ened danger  from  fire  in  the  vicinity,  ordinary  diligence  must  be  used  to 
remove  the  property  to  a  safe  place.     Ibid.  132. 

Receipt  given  for  goods. 

Of  its  effect  as  a  contract  between  the  carrier  and  the  shipper.    See 
CONTRACTS,  7  ;  EVIDENCE,  2. 
Contracting  against  negligence. 

To  what  extent  allowable.    See  CONTRACTS,  3. 

CAVEAT  EMPTOR. 
Application  of  the  rule. 

To  a  sale  under  execution  of  a  mortgagor's  equity  of  redemption.    See 
SALES,  2. 

CHANCERY. 
Jurisdiction. 

1.  When  there  is  a  remedy  at  law.  A  court  of  equity  will  not  take  juris- 
diction of  a  cause,  when  jurisdiction  has  been  properly  acquired  by  a  court 
of  law,  unless  under  peculiar  circumstances,  of  which  the  party  cannot 
avail  at  law.    Chittenden  et  al.  v.  Rogers  et  al.  95. 

2.  Nor  can  a  party  have  a  standing  in  a  court  of  equity,  when  his 
remedy  is  adequate  at  law.     Ibid.  95. 

3.  If  a  party  has  been  prevented  by  accident,  and  by  circumstances  over 
which  he  had  no  control,  and  which  every  reasonable  effort  on  his  part 
could  not  have  prevented,  from  asserting  his  remedy  at  law,  he  may 
resort  to  chancery.     Ibid.  95. 

4.  In  case  of  conflicting  attachment  and  execution  liens.  Where  attach* 
ing  creditors  have  obtained  their  judgments  in  a  court  of  law.  their  right 
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CHANCERY.    Jurisdiction.    Continued. 

to  have  the  property  levied  upon  applied  to  the  satisfaction  of  their  judg- 
ments is  as  well  protected  against  junior  execution  liens,  and  as  triable 
and  enforcible  in  that  court  as  in  a  court  of  chancery,  and  the  latter  court 
will  not  entertain  an  application  of  the  attaching  creditors  in  such  a  case, 
to  enforce  their  prior  liens.    Chittenden  et  al.  v.  Rogers  et  al.  96. 

5.  Where  there  is  a  defense  at  law.  If  the  holder  of  a  note,  in  making  a 
sale  thereof,  is  induced  to  indorse  it  by  false  representations,  his  defense  can 
be  made  available  to  him  in  a  suit  at  law  against  him  upon  his  indorse- 
ment ;  and  if  there  is  no  sufficient  reason  for  not  making  the  defense  at 
law,  he  cannot  afterward  have  relief  in  chancery.  Crumpton  v.  Baldwin 
et  al.  165. 

6.  Jurisdiction  to  settle  mere  legal  rights,  as  incidental  to  an  equitable 
ground  of  relief.  Where  a  bill  is  filed  to  obtain  equitable  relief,  the  court 
will  retain  the  bill  and  afford  the  relief,  although  it  may  be  necessary 
incidentally,  to  find  and  pass  upon  legal  rights.  Daniel  v.  Green 
et  al.  472. 

7.  Dismissal  of  bill  as  to  the  matter  of  equitable  jurisdiction  —  the  whole 
jurisdiction  is  gone.  But  where  the  bill  is  dismissed  as  to  the  portion 
founded  on  the  right  to  equitable  relief,  and  only  leaves  legal  rights  to 
to  be  ascertained  and  passed  upon,  the  jurisdiction  of  the  court  must  fail, 
unless  some  equitable  ground  appears  for  retaining  the  bill.     Ibid.  472. 

8.  So,  where  a  bill  has  been  filed  for  dower  and  partition,  and  the  per 
son  claiming  dower  dies,  and  the  bill  is  dismissed,  so  far  as  it  claims 
dower,  and  leaves  it  a  simple  legal  question  whether  the  occupant  or  the 
heirs  of  the  deceased  claimant  are  the  owners,  a  court  of  equity  has  no 
jurisdiction  to  decide  that  question,  but  it  must  be  left  to  a  court  of  law. 
Ibid.  471. 

9.  Where  complainants  claim,  that  their  mother  inherited  one-half  of  the 
real  estate  of  which  her  husband  died  seized,  and  that  by  her  death  they 
inherited  her  half,  the  court  cannot  determine  that  question,  and  make 
partition  without  having  the  heirs  of  the  husband  before  the  court  as 
parties.  And  if  the  claim  is,  that  the  title  under  which  they  claim  is 
paramount  to  that  of  defendant,  who  holds  adversely,  then  it  is  a  question 
of  law  and  should  be  determined  in  an  action  of  ejectment.    Ibid.  471. 

Supplemental  bill. 

10.  When  not  necessary.    See  INJUNCTION,  6. 
Sworn  answer  in  chancery. 

11.  Degree  of  proof  required  to  overcome  it.  It  requires  two  witnesses, 
or  the  evidence  of  one  and  other  circumstances  equal  to  another,  to  over- 
come a  sworn  answer  in  chancery.     Willdey  et  al.  v.  Webster  et  al.  108. 

Cross-bill. 

12.  When  necessary.  A  defendant  in  chancery  can  have  affirmative 
relief  only  upon  the  showing  in  his  own  cross-bill.  McCagg  et  al.  v.  Hear 
cock  et  al.  154. 

13.  Upon  bill  filed  to  foreclose  a  mortgage,  against  several  successive 
subsequent  purchasers  who  desired  to  set  up  against  the  complainant  a 
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CHANCERY.    Cross-bill.    Continued. 

release  which  he  had  given,  in  respect  to  a  part  of  the  mortgaged  premises 
which  were  primarily  liable  for  the  satisfaction  of  the  mortgage,  as  a 
ground  for  holding  the  mortgage,  to  a  certain  extent,  discharged,  it  is  not 
necessary  to  file  a  cross-bill  for  that  purpose,  but  the  relief  sought  by  the 
defendant,  in  that  regard,  may  be  obtained  under  the  proper  allegations 
in  his  answer.  Iglehart  et  al,  v.  Crane  &  Wesson,  262. 

Bill  in  chancery  for  specific  performance. 

14.  Necessity  of  an  offer  to  perform  — and  of  the  time  and  manner  of 
objecting,  if  it  is  omitted.  On  bill  filed  for  specific  performance,  by  a  vendee 
of  land  who  has  not  performed  his  covenants,  if  the  circumstances  of  the 
case  be  such  that  it  is  technically  necessary  the  bill  should  contain  an  offer 
to  perform,  the  absence  of  such  offer  from  the  bill  should  be  questioned  by 
a  demurrer.  I)' Wolf  v.  Pratt  et  al.  199. 

15.  After  the  cause  is  brought  to  a  hearing  upon  bill,  answer,  repli- 
cation and  proofs,  it  is  too  late  to  raise  the  question  whether  the  bill 
should  contain  such  an  offer ;  or,  if  the  question  should  be  then,  for  the 
first  time,  raised,  it  would  be  quite  proper  to  allow  an  amendment  to  that 
effect  instanter.  Ibid.  199. , 

16.  Such  an  offer,  if  not  formally  expressed  in  the  bill,  is  implied  by  the 
very  act  of  coming  into  court.  Its  absence  from  the  bill  does  not  widen 
or  narrow  the  range  of  proof,  nor  affect  the  question  of  laches  which  may 
be  involved  in  the  case,  nor  deprive  the  party  of  the  right  to  the  relief 
sought,  if  entitled  to  it  by  the  evidence.    Ibid.  199. 

17.  Offer  to  perform — when  unavailing.  Where,  upon  the  hearing  of  a 
cause  in  chancery,  upon  bill  filed  for  a  specific  performance  of  a  contract 
for  the  sale  of  land,  the  defendant  offers  to  convey  upon  payment  of  a 
balance  of  the  purchase  money  which  remained  unpaid,  when  it  appears, 
that,  since  the  filing  of  the  bill,  he  has  conveyed  to  a  person  who  is  not  a 
party  to  the  suit,  his  offer  to  perform  will  be  regarded  as  frivolous,  and 
will  not  affect  the  right  of  the  complainant  to  a  decree  for  so  much  of  the 
purchase  money  as  he  has  paid.  Oliver  et  al.  v.  Croswell,  41. 

18.  Subsequent  purchasers  with  notice.  Where  a  subsequent  purchaser 
of  land,  with  notice  of  a  prior  contract  of  sale  by  his  grantor,  pending  a 
suit  by  the  prior  purchaser,  against  his  vendor  and  the  subsequent  pur- 
chaser, for  a  specific  performance,  conveys  the  land  to  another,  who  is  not 
a  party  to  the  suit,  he  will  be  considered  as  holding  the  money  in  place  of 
the  land,  and  the  complainant  will  be  entitled  to  a  money  decree  against 
him  for  the  purchase  money  paid  on  the  original  contract.  Ibid.  41. 

19.  What  is  a  sufficient  performance  by  the  purchaser,  in  the  payment  of 
taxes.  Where  a  purchaser  of  land,  who  is  seeking  a  specific  performance 
by  his  vendor,  was  bound  by  his  contract  of  purchase  to  pay  the  taxes  on 
the  premises,  instead  of  paying  them,  allows  the  property  to  go  to  sale 
and  bids  it  off  himself,  but  seeks  or  intends  to  obtain  no  advantage  from 
the  tax  sale,  that  will  be  regarded  as  only  an  indirect  mode  of  paying  the 
taxes,  and  a  sufficient  performance  on  his  part  in  that  regard.  Ibid.  42. 
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Specific  performance. 

20.  When  it  will  be  decreed.  Applications  for  the  specific  performance 
of  contracts  for  the  sale  of  land  are  addressed  to  the  sound  legal  discretion 
of  the  court ;  and  it  is  not  a  matter  of  course  that  it  will  be  decreed  because 
a  legal  contract  is  shown  to  exist.  D'  Wolf  v.  Pratt  et  al.}  198. 

21.  And,  unless  a  party  has  rescinded  a  contract,  the  other  party  has  a 
right  to  enforce  its  specific  performance,  unless  he  has  been  guilty  of 
laches,  rendering  it  inequitable  to  insist  upon  its  enforcement.  Ibid.  198. 

22.  Where  such  a  contract,  though  verbal,  is  shown  to  have  been  fairly 
made,  on  a  valuable  consideration,  the  whole  or  a  considerable  portion  of 
the  purchase  money  paid,  and  no  unreasonable  and  vexatious  delay  in  pay- 
ing  the  whole,  possession  taken,  and  valuable  improvements  made,  and 
the  vendee  showing  no  disposition  to  evade  the  contract,  and  no  hardship 
in  it,  and  no  evidence  of  abandonment  by  the  vendee,  a  specific  performance 
has  often  been  decreed,  by  compelling  the  execution  of  a  deed.  Ibid.  198. 

23.  In  this  case,  a  vendee  of  land,  who  was  seeking  a  specific  perform- 
ance of  the  contract  on  the  part  of  his  vendor,  had  not  paid  all  the  pur- 
chase money  at  the  time  of  filing  his  bill,  although  the  time  when  it  was 
made  payable,  by  the  terms  of  the  agreement,  had  then  elapsed.  The  cir- 
cumstances upon  which  the  question  of  laches  in  that  regard  depends,  were 
these :  Before  any  of  the  deferred  payments  under  the  contract  became 
due,  the  vendor  assigned  the  contract  as  security  for  his  performance  of 
an  agreement  with  some  third  person,  and,  by  virtue  of  that  transfer,  and 
the  power  therein  given,  the  assignee  sold  the  contract  for  a  sum  consider- 
ably less  than  the  amount  of  purchase  money  due  under  the  contract ;  the 
purchaser  of  this  contract  had  previously  purchased  the  lands  from  the 
vendee,  who  was  seeking  the  specific  performance,  under  a  contract  pro- 
viding for  the  deferred  payments  of  the  same  amounts,  and  payable  at  the 
same  times  as  in  the  original  contract.  So  the  first  purchaser,  ho.' ding 
the  obligations  of  his  vendee,  conveyed  the  land  to  him,  upon  his  releas- 
ing the  former  from  his  covenants  to  his  vendor,  thus  setting  off  and  can- 
celing their  respective  liabilities ;  and  while  it  was  held,  in  adjusting  the 
equities  between  all  the  parties,  that  the  second  purchaser,  who  was  ask- 
ing the  specific  performance  through  his  grantor,  the  complainant  should 
pay  to  the  original  vendor  what  might  be  due  under  his  contract,  less  the 
sum  for  which  that  contract  was  sold,  yet  there  was  no  such  laches  on  the 
part  of  the  first  purchaser,  in  respect  to  the  payment  or  tender  of  the  pur- 
chase money  before  filing  his  bill,  as  to  deprive  him  of  his  right  to  a 
specific  performance.  Ibid.  198. 

24.  But,  even  if  it  were  considered  that  the  purchaser  of  the  original  con 
tract  did  not  acquire  a  right  to  the  covenants  made  by  the  first  vendee  to 
his  vendor,  yet,  the  adjustment  of 'them,  bona  fide  on  the  basis  that  he  did, 
taken  in  connection  with  the  fact  that  about  the  same  time  the  first  vendor 
conveyed  the  premises  to  a  third  person,  might  be  offered  as  an  excuse  for 
the  apparent  delay  of  the  first  vendee  in  performing  fully  his  covenanta 
Ibid.  198. 
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CHANCERY.    Specific  performance.    Continued. 

25.  Where  a  portion  of  the  purchase  money  is  unpaid,  and  a  bill  is  filed 
by  the  vendee  of  land  for  specific  performance,  the  bill,  in  ordinary  cases, 
should  aver  a  tender,  and  should  offer  to  bring  the  money  into  court.  But 
the  peculiar  facts  of  this  case,  as  above  set  forth,  took  it  out  of  that  rule. 
jyWolf  v.  Pratt  et  al.  198. 

Amendment  of  bill  in  chancery. 

26.  When  discretionary.    See  AMENDMENTS,  2. 

27.  After  a  hearing  and  before  a  decree  is  announced  —  whether  further 
proofs  should  be  allowed.  Where  a  bill  filed  by  a  vendee  of  land,  who  had 
not  paid  all  the  purchase  money,  for  specific  performance,  was  allowed  to 
be  amended  after  the  cause  was  heard  and  while  under  advisement,  by 
inserting  an  offer  on  the  part  of  the  complainant,  to  pay,  do  or  perform 
whatever  might  be  requisite  to  entitle  him  to  the  relief  sought,  it  was 
held,  the  amendment  was  merely  formal,  and  did  not  require  the  case 
should  be  re-opened  to  let  in  new  proofs,  as  it  did  not  contain  matter 
which  was  the  subject  of  proof.  By  Wolf  v.  Pratt  et  al.  199. 

Cloud  upon  title. 

28.  What  constitutes.  Where  a  year  is  permitted  to  elapse  from  the 
last  day  of  the  term  at  which  a  judgment  was  rendered,  without  an  execu- 
tion having  been  sued  out  thereon,  and  the  lien  of  the  judgment  thereby 
lost,  a  subsequent  sale  of  land  under  the  judgment  will  not  convey  title  as 
against  an  intervening  right,  yet  a  sheriff's  deed  made  in  pursuance  of 
such  sale  will  be  considered  such  a  cloud  upon  the  title  of  the  owner  as 
will  warrant  a  court  of  chancery  in  entertaining  a  bill  for  its  removal. 
ffitts  et  al.  v.  Davis  et  al.  391. 

Master  in  chancery. 

29.  Of  his  duty  —  neglect  to  give  a  notice  which  he  had  promised,  but  not 
required  by  law.  Where  the  holder  of  a  note  and  mortgage  transfers 
them  by  assignment,  and  upon  foreclosure  of  the  mortgage  by  the 
assignee,  the  mortgaged  premises  are  sold  to  a  third  person  for  a  sum  less 
than  the  amount  of  the  debt,  and  for  the  residue  the  assignee  recovers  a 
judgment  against  his  assignor,  the  latter  has  no  equity  upon  which  he 
can  have  the  sale  set  aside,  because  the  master  in  chancery  who  executed 
the  decree  of  foreclosure  promised  to  give  him  personal  notice  of  the  time 
of  sale,  so  that  he  could  be  present  and  bid  upon  the  property  and  thereby 
protect  himself  in  respect  to  his  indorsement,  and  the  master  omitted  to 
give  him  such  notice.     Grumpton  v.  Baldwin  et  al.  166. 

30.  It  was  no  part  of  the  legal  duty  of  the  master  to  give  such  notice, 
and  his  neglect  in  the  performance  of  his  promise  in  that  regard,  could 
not  affect  the  rights  of  the  purchaser  at  the  sale,  who  paid  his  money  in 
good  faith.     Ibid.  166. 

Creditor's  bills. 

31.  Whether  there  must  be  a  judgment  and  execution  thereon.  Before  a 
creditor  can  sustain  a  bill  to  set  aside  an  assignment  by  his  debtor, 
alleged  to  be  fraudulent,  he  must  obtain  judgment  and  sue  out  an  execu- 
tion which  must  be  returned  nulla  bona.  Heacock  et  al.  v.  Durand 
et  al.  230. 
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CHANCERY.    Continued. 
Decree  pro  conpesso. 

32.  Whetlier  proof  required.  When  a  bill  has  been  taken  as  confessed, 
against  adult  defendants,  it  is  a  matter  of  discretion  with  the  chancellor, 
whether  he  will  hear  evidence  in  support  of  the  allegations  of  the  bill, 
and  his  action  in  regard  thereto  is  not  a  matter  subject  to  review  on  error. 
Sullivan  v.  Sullivan,  316 ;  Gronan  v.  Frizell,  Admr.  319. 

Reforming  instruments. 

33.  Only  in  a  clear  case  of  mistake.    See  MISTAKE,  1,  2. 
Administering  Charitable  bequests. 

34.  Of  the  doctrine  of  cy  pres.    See  WILLS,  5  to  13. 

35.  Appointment  of  a  trustee  to  execute  a  will.    See  WILLS,  5. 

Bill  to  enjoin  the  collection  op  a  tax. 

36.  Its  requisites.    See  INJUNCTION,  2,  3. 

Decree  op  sale. 

37.  Time  to  be  allowed  for  payment  of  money  —  in  suit  to  enforce  a  ven> 
dor's  lien.    See  DECREE,  3. 

38.  In  suit  to  enforce  a  mechanic's  lien.    See  same  title,  2. 
New  trial  at  law. 

39.  When  granted  by  a  court  of  chancery.  See  NEW  TRIALS, 
12, 13, 14. 

CHECKS. 
Certified  and  uncertified. 

1.  Of  their  nature,  and  of  the  ultimate  liability  of  the  drawer.  A  check 
is,  substantially,  an  inland  bill  of  exchange,  and  the  rules  applicable  to 
such  bills  are  alike  applicable  to  checks.  Bickford  v.  First  National 
Bank  of  Chicago,  238. 

2.  The  check  of  a  depositor  upon  his  banker,  delivered  to  another  for 
value,  transfers  to  that  other  the  title  to  so  much  of  the  deposit  as  the 
check  calls  for,  which  may  be  again  transferred  by  delivery,  and,  when 
presented  at  the  bank,  the  banker  becomes  the  holder  of  the  money  to 
the  use  of  the  owner  of  the  check,  and  is  bound  to  account  to  him  for 
that  amount,  provided  the  drawer  has  funds  to  that  amount  on  deposit, 
subject  to  his  check,  at  the  time  it  is  presented.  These  checks  are 
received  and  passed,  and  deposited  with  bankers  as  cash,  subject,  of 
course,  to  be  made  good  if  not  paid  on  presentation.  This  is  the  legal 
effect  of  an  ordinary  uncertified  check.    Ibid.  238. 

3.  A  certified  check  does  no  more.  The  receipt  of  a  certified  check  is 
not,  of  itself,  payment.  Such  a  check  does  not  cease  to  be  commercial 
paper  and  become  money.  Certifying  a  check  to  be  "  good,"  is  nothing 
more  than  a  promise  by  the  bank  upon  which  it  is  drawn  to  pay  it  when 
presented,  as  in  the  case  of  the  acceptance  of  a  bill  of  exchange.  If  an 
accepted  bill  be  protested  for  non-payment,  and  the  drawer  duly  notified 
thereof,  he  is  bound  to  pay  the  bill  with  damages  and  costs.  The  same  is 
the  law  with  regard  to  a  certified  check.    Ibid.  238. 
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CHECKS.    Certified  and  uncertified.    Continued. 

4.  As  the  acceptance  of  a  bill  of  exchange  does  not  dischaige  the 
drawer,  so  neither  should  the  acceptance  of  a  check,  manifested  by  the 
word  "  good,"  placed  upon  it  by  the  bank,  discharge  the  drawer.  They 
rest  on  the  same  principles.  In  this  respect  there  is  no  difference  between 
an  uncertified,  and  a  certified  check,  the  dishonor  of  either  must  make 
the  drawer  liable.    Bickford  v.  First  National  Bank  of  Chicago,  238. 

5.  There  is  this  difference,  however,  between  a  certified  and  uncertified 
check ;  in  case  of  the  former,  the  amount  of  the  check  is  supposed  to  be 
at  once  charged  up  against  the  drawer,  and  thus  placed  beyond  his  con- 
trol, while  the  holder  of  an  uncertified  check  may  be  anticipated  by 
another,  who  also  holds  a  check  on  which  he  may  draw  the  money.  The 
certificate  is  an  unconditional  promise  on  the  part  of  the  bank  to  pay  the 
check  on  demand.  The  object  in  certifying  a  check  is  to  give  it  a  cur- 
rency and  value,  and  to  enable  the  holder  to  use  it  as  money.     Ibid.  238. 

6.  Although  it  be  the  fact,  that  certified  checks  pass  from  hand  to  hand 
as  cash,  still  they  are  not  cash  or  currency,  in  the  legal  sense  of  those 
terms,  and  they  do  not  lose,  on  that  account,  any  of  their  characteristics 
as  bills  of  exchange,  and  therefore,  when  dishonored,  the  holder  has  a 
right  to  look  to  the  drawer  for  payment.  Ibid.  238,  and  Rounds  v.  Smith 
et  al.  245. 

Diligence  required. 

7.  To  hold  the  drawer  liable.  In  order  to  fix  the  liability  of  the  drawer 
of  an  inland  bill  of  exchange,  or  check,  in  case  of  non-payment,  the 
holder  should  present  the  bill  or  check  to  the  person  or  bank  on  which 
it  is  drawn,  within  business  hours  of  the  day  next  succeeding  the  receipt 
of  the  paper,  and  give  notice  of  the  dishonor  to  the  drawer.  Bickford  v. 
First  National  Bank  of  Chicago,  238. 

8.  In  this  case  a  check  was  drawn  and  certified  and  deposited  in  a  bank, 
after  ten  o'clock  A.  m.,  and  before  three  o'clock  p.  m.,  on  a  certain  day, 
where  it  remained  until  the  next  morning,  when  it  was  taken,  in  the 
usual  course  of  business,  to  the  bank  on  which  it  was  drawn.  The  bank 
was  closed,  and  continued  so.  The  check  was  protested  for  non-payment, 
and  due  notice  given.  This  was  sufficient  diligence  to  hold  the  drawer. 
Ibid.  239. 

Drawer  and  acceptor  both  liable. 

9.  Bight  of  the  holder  to  look  to  both  the  acceptor  and  drawer  of  a  check. 
The  holder  of  a  certified  check  has  the  right  to  hold  the  drawee  and 
acceptor  as  well  as  the  drawer.  So,  where  the  acceptor  has  failed 
and  made  an  assignment,  the  holder  waives  none  of  his  rights  against 
the  drawer  by  giving  notice  to  the  assignee  of  the  acceptor  not  to  pay 
over  any  money  to  the  drawer,  out  of  assets  which  might  come  to  Ida 
hands  in  that  capacity.    Ibid.  239. 

CITIES. 
Of  their  powers  and  duties.    See  HIGHWAYS,  1  to  11. 
Obstructions  upon  sidewalks. 

Injury  therefrom  —  comparative  negligence.    See  HIGHWAYS,  7,  8. 
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CLOUD  UPON  TITLE. 
What  constitutes.    See  CHANCERY,  28. 

COLLECTOR'S  WARRANT.    See  SPECIAL  ASSESSMENTS,  8. 

COLOR  OF  TITLE. 
What  constitutes. 

1.  A  deed  absolute  on  its  face,  and  purporting  to  convey  the  title  to  the 
land  described  in  it,  executed  by  a  mortgagor  to  the  mortgagee,  for  the 
mortgaged  premises,  for  a  sufficient  consideration,  is  color  of  title.  McCagg 
et  al.  v.  Seacock  et  al.  153. 

Of  the  good  faith  required. 

2.  Notice  of  other  claims.  Bad  faith,  as  contradistinguished  from  good 
faith,  in  the  limitation  act,  is  not  established  by  showing  actual  notice  of 
existing  claims  or  liens  of  other  persons  to  the  property,  or  by  showing  a 
knowledge,  on  the  part  of  the  holder  of  the  color  of  title,  of  legal  defects 
which  prevent  the  color  of  title  from  being  an  absolute  one.  When  ther4 
is  no  actual  fraud,  and  no  proof  showing  that  the  color  of  title  was  acquired 
in  bad  faith,  which  means  in  or  by  fraud,  it  is  acquired  in  good  faith. 
Ibid.  153. 

Payment  of  taxes  by  a  stranger. 

WUl  not  enure  to  the  party  holding  color  of  title.    See  LIMITATIONS, 
9,10. 

COMMUTATION  OF  TAXES. 
Power  of  the  legislature.    See  TAXES,  10. 

CONFESSION  OF  JUDGMENT. 
What  constitutes.    See  JUDGMENTS,  4, 5. 

CONSIDERATION. 
What  is  sufficient. 

1.  To  support  an  assignment  of  a  contract.  A  vendor  of  land,  holding  a 
contract  for  the  payment  of  the  purchase  money,  transferred  such  contract 
by  assignment,  to  a  party  from  whom  he  had  purchased  other  lands,  and 
to  secure  the  payment  of  the  first  instalment  of  the  purchase  money 
thereon,  giving  to  the  assignee  the  power,  in  case  of  default  on  the  part 
of  his  assignor,  to  sell  the  contract,  and  out  of  the  proceeds  to  pay  himself 
a  certain  sum  as  liquidated  damages,  and  it  was  held,  that  a  sufficient  con- 
sideration to  support  the  assignment  appeared  in  the  agreement  respecting 
the  sale  of  those  lands  by  the  assignee  to  the  assignor,  and  in  the  coven- 
ants to  be  performed  by  the  former  on  the  payment  of  the  purchase  money 
by  the  latter.  iy  Wolf  v.  Pratt  et  al.  200. 

2.  For  a  conveyance  of  land.  A  release  by  a  mortgagee  to  a  mortgagor 
of  a  part  of  the  premises  embraced  in  the  mortgage,  from  its  operation,  is 
of  itself  a  valuable  consideration  for  the  conveyance  in  fee  of  the  residue, 
by  the  mortgagor  to  the  mortgagee.   McCagg  et  al.  v.  Heacock  et  al.  163. 
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CONSIDERATION.    Continued. 
Sale  to  pay  a  pre-existing  debt. 

3.  Sale  of  personal  property,  where  the  vendor  has  acquired  title  fraudu- 
lently—  whether  a  pre-existing  debt  is  a  sufficient  consideration.  It  was 
held  in  Manning  v.  McGlure,  36  111.  490,  that  a  promissory  note  assigned 
before  due,  to  secure  a  pre-existing  debt,  passes  to  the  assignee  discharged 
of  latent  equities  between  the  original  parties  to  the  note,  the  assignee 
having  no  notice  of  those  equities,  the  assignee  thus  occupying  the  same 
ground  as  a  bona  fide  purchaser  for  a  valuable  consideration  paid  at  the 
time  of  the  assignment.  The  same  rule  applies  in  the  transfer  of  chattels. 
Butters  v.  Haughwout  et  al.  18 

4.  So,  where  a  person  who  had  purchased  goods  by  means  of  fraudulent 
representations,  sold  and  delivered  them  to  his  creditor,  in  payment  of  a 
pre-existing  debt,  who  accepted  them  bona  fide,  and  without  notice  of  any 
fraud  in  his  vendor  in  obtaining  the  goods,  such  creditor  is  a  purchaser  for 
a  valuable  consideration  and  will  be  protected  as  such  against  any  claim 
of  the  original  owner,  to  the  same  extent  he  would  if  he  had  paid  a  new 
consideration  for  the  goods  at  the  time  he  purchased  them.  Ibid.  18. 

CONSOLIDATING  CAUSES  OF  ACTION. 
In  suits  before  justices. 

Splitting  a  demand,  not  allowable.    See  JUSTICES  OF  THE  PEACE,  3, 8 

CONSTITUTIONAL  LAW. 
Taxation  for  corporate  purposes. 

What  constitutes — and,  herein,  of  the  constitutionality  of  a  law  authoris- 
ing towns  to  levy  taxes  to  pay  soldiers'  bounties.    See  TAXES,  4  to  8. 
Taxation  to  pay  soldier's  bounties. 

By  counties.    See  TAXES,  9. 
Commutation  of  taxes. 

Power  of  the  legislature  in  that  regard.    See  TAXES,  10. 

CONTRACTS. 
What  may  be  the  subject  of  contract. 

1.  Giving  a  preference  to  the  last  of  a  series  of  notes  secured  by  mortgage. 
It  is  competent  for  the  holder  of  several  notes,  falling  due  at  different 
times,  which  are  secured  by  mortgage,  in  transferring  those  last  maturing, 
to  stipulate  with  the  assignee,  that  he  shall  hold  a  lien  on  the  mortgaged 
premises  for  the  security  of  the  notes  so  transferred,  prior  to  that  retained 
for  the  security  of  the  notes  first  maturing.  Such  a  contract  will  be  bind- 
ing as  between  the  parties,  and  all  persons  having  notice  thereof.  Walker 
v.  Dement,  272. 

When  valid  and  binding. 

2.  As  distinguished  from  a  mere  naked  power.  Where  a  vendor  of  land, 
who  holds  a  contract  for  the  payment  of  the  purchase  money,  transfers 
Buch  contract  by  assignment,  to  secure  the  performance  of  an  agreement 
he  has  made  with  a  third  person,  giving  to  the  assignee  power  to  sell  the 
contract  in  case  of  default  on  the  part  of  his  assignor,  and  out  of  the  pro 


INDEX.  539 


CONTRACTS.    When  valid  and  binding.    Continued. 

ceeds  to  pay  himself  a  certain  sum  as  liquidated  damages,  such  a  contract 
conveys  to  the  assignee  a  valid  interest  in  the  contract  assigned,  and  not  a 
naked  power  subject  to  revocation ;  and  a  purchaser  of  the  contract  so 
assigned,  under  the  power  given  the  assignee,  takes  a  complete  title 
thereto.  D'  Wolf v.  Pratt  et  al.  199. 

CONTRACTS  AGAINST  NEGLIGENCE. 

3.  Carriers  —  extent  to  which  they  may  contract  against  their  own 
negligence.  While  a  railroad  company  may  protect  itself  by  contract 
against  certain  risks  assumed  by  common  carriers,  and  belonging  to 
their  vocation,  it  is  contrary  to  good  morals  and  public  policy  that  they 
should  be  allowed  to  stipulate  against  their  own  gross  negligence,  or 
that  of  their  employees,  or  their  willful  defaults.  Illinois  Central  Bail- 
road  Company  v.  Adams,  474. 

All  theib  conditions  binding. 

4  Contracts  must  be  enforced  with  all  their  terms  and  conditions.  A 
party  cannot  repudiate  a  contract  or  compromise  so  far  as  its  terms  are 
unfavorable  to  him,  and  claim  the  benefit  of  the  residue.  King  v.  Mason, 
223. 

5.  So,  where  a  purchaser  of  land  died,  leaving  two  children,  and  by 
arrangement  between  them  the  land  was  conveyed  to  one  under  an 
agreement  that  the  other  should  remain  in  possession  until  he  received  a 
certain  sum  that  was  due  him  in  respect  to  the  property,  the  one  taking 
the  deed  takes  it  under  the  arrangement,  and  subject  to  all  its  terms  and 
conditions,  and  cannot  recover  from  the  other  party  any  rents  he  received 
for  the  premises,  until  the  latter  is  re-imbursed  the  amount  agreed  upon 
Ibid.  223. 

Time  op  their  essence. 

6.  Who  may  declare  a  forfeiture.  Where  a  vendor  of  land,  who  holds 
a  contract  for  the  payment  of  the  purchase  money,  in  which  it  is  stipu- 
lated that  the  time  of  performance  by  the  vendor  shall  be  essential, 
^jansfers  such  contract  before  any  default  thereon,  he  cannot  afterward, 
upon  bill  filed  by  his  vendee  for  a  specific  performance,  insist  upon  a 
forfeiture  of  the  contract  by  reason  of  any  default  on  the  part  of  the 
vendee  subsequent  to  the  transfer.    D'  Wolf  v.  Pratt  et  al.  200. 

Contract  between  a  carrier  and  a  shipper. 

7.  Effect  of  a  receipt  as  a  contract.  Where  an  express  company,  in 
receiving  goods  for  transportation,  as  a  common  carrier,  gives  a  receipt 
for  the  goods  containing  provisions  limiting  the  common  law  liability  of 
the  company,  and  the  shipper  accepts  the  receipt  with  a  full  knowledge 
of  its  terms,  and  intending  to  assent  to  the  restrictions  contained  in  it,  it 
becomes  his  contract  as  fully  as  if  he  had  signed  it.  Adams  Express  Co, 
v.  Haynes,  89. 

8.  Admissibility  of  evidence  as  to  whether  the  shipper  gives  his  assent  to 
the  terms  of  such  receipt.    See  EVIDENCE,  2. 
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CONTRACTS.    Continued. 
Construction  of  contracts. 

9.  Construction  of  toritten  instruments,  in  the  light  of  extraneous  circum- 
stances.   See  EVIDENCE,  1. 

Contracts  construed. 

10.  Contract  to  furnish  a  substitute  for  a  drafted  soldier.  Where  a 
party  agrees  to  furnish  an  acceptable  substitute  for  another  who  has  been 
drafted  into  the  military  service  of  the  government,  the  contract  will  be 
performed  whenever  the  substitute  is  procured  to  be  accepted,  and  it  does 
not  devolve  upon  the  party  furnishing  the  substitute  to  obtain  the 
discharge  of  the  drafted  man.    Southworth  v.  Hoag,  446. 

11.  Construction  of  a  deed  of  trust  for  school  purposes.    See  TRUSTS,  8. 
Rescission  op  contracts. 

12.  Rescission  of  a  contract  of  sale  for  fraud  in  the  vendee  — at  what 
time  the  vendor  must  offer  to  place  the  vendee  in  statu  quo.  A  vendor,  on 
rescinding  a  contract  of  sale  of  goods  on  the  ground  of  fraud  in  the 
vendee,  must  place  the  latter  in  statu  quo,  at  the  time  the  fraud  was  com- 
mitted, or  offer  to  do  so.  The  rescission  must  be  total,  not  partial ;  one 
portion  of  the  contract  cannot  be  affirmed  and  another  portion  repudiated 
Ryan  v.  Brant,  78. 

13.  Whether  a  return  or  offer  to  return  what  may  have  been  paid  or 
delivered  to  the  vendor  on  the  contract  must  be  made  before  suit  brought 
under  the  rescission,  depends  on  circumstances,  and  on  the  nature  of  the 
property  or  thing  to  be  returned.  The  great  object  in  all  such  cases  is  to 
place  a  party  in  such  a  situation  that  he  shall  not  be  called  upon  by  suit 
or  otherwise  to  discharge  his  obligations  twice.     Ibid.  78. 

14  Where  a  party  purchased  goods  upon  credit,  by  means  of  fraudulent 
representations,  and  gave  therefor  notes  signed  by  himself  and  a  third 
person,  secured  by  a  deed  of  trust  given  by  the  latter,  the  vendor,  on 
electing  to  rescind  the  sale,  instituted  his  action  of  trespass  on  the  case 
against  his  vendee,  and  upon  his  trial  produced  the  notes,  deed  of  trust 
and  release  of  the  same  properly  executed,  made  a  tender  of  them  and  left 
them  on  the  files  of  the  court  to  be  delivered  to  the  defendant  on  receiving 
a  verdict.  This  offer  to  place  the  vendee  in  statu  quo  was  held  to  be  in 
apt  time,  and  sufficient  in  law.    Ibid.  78. 

15.  When  a  vendee  obtains  possession  of  goods  by  fraudulent  means, 
and  gives  his  own  negotiable  notes  for  the  price,  the  vendor  may  maintain 
trover,  without  a  demand,  or  a  previous  tender  of  the  notes,  provided 
they  have  not  been  negotiated  and  are  produced  at  the  trial  to  be  surren- 
dered to  the  defendant.    Ibid.  78. 

CONVEYANCES. 
Description  of  the  premises. 

1.  Omitting  the  name  of  the  State  and  county.  Where  a  deed  described 
the  premises  intended  to  be  conveyed,  as  "  lot  five,  in  block  one,  in  Haley's 
addition  to  the  city  of  Monmouth,"  without  stating  in  what  State  or 
county,  the  court,  on  a  trial  of  a  suit  in  ejectment,  in  which  such  deed  is 
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CONVEYANCES.    Description  of  the  premises.    Continued. 

offered  in  evidence,  will  take  notice,  that  the  city  of  Monmouth  is  in 
Warren  county,  in  this  State,  and  will  presume,  that  the  lot  is  in  the  city 
of  Monmouth  in  this  State.    Harding  v.  Strong,  148. 

Consideration. 

2.  WJiat  is  sufficient.    See  CONSIDERATION,  2. 
Acknowledgment  op  deeds.     See  ACKNOWLEDGMENT  OF  DEEDS. 

Delivery  op  a  deed. 

3.  What  is  sufficient.  Where  the  grantor  in  a  deed  induces  the  grantee 
to  believe,  that  a  deed  had  been  executed  which  made  him  the  owner  of 
certain  premises,  and  afterward  permits  such  grantee  to  act  under  this 
belief  in  the  construction  of  valuable  improvements  on  the  land,  he  can- 
not then  be  allowed  to  say,  that  the  deed  was  in  fact  inoperative  for  want 
of  a  formal  delivery.     Walker  v.  Walker  et  al.  311. 

4.  No  formal  delivery  to  the  grantee  in  person  is  necessary.  If  the 
grantor  in  a  deed  intends,  when  executing  it,  to  be  understood  as  deliver- 
ing it,  that  is  sufficient.  The  intention  of  the  party  is  the  controlling 
element.    Ibid.  311. 

5.  Hence,  where  a  father  voluntarily  made  a  deed  to  his  son,  and  did 
not  deliver  it,  but  their  subsequent  conduct  was  such  as  to  show,  that 
both  of  them  considered  the  deed  as  having  been  effectually  executed  fo 
the  purpose  of  passing  title,  no  delivery  was  necessary.  Less  strictness 
is  required  in  cases  of  voluntary  settlements  than  in  other  conveyances, 
because  the  parties  are  supposed  to  place  greater  confidence  in  each  other. 
Ibid.  811. 

6.  Presumption  as  to  time  ofdeli/oery.    See  DELIVERY,  1. 

CORPORATIONS. 
Municipal  corporations. 

1.  Counties  —  their  powers.  The  corporate  powers  of  a  county  under 
township  organization  can  be  exercised  only  by  the  board  of  supervisors, 
which  is  a  quasi  corporation,  and  possesses  only  such  powers  as  are  con- 
ferred by  law.  Perry  et  al.  v.  Mnnear  et  al.  160. 

2.  Appropriation  of  county  funds.  A  board  of  supervisors  has  no  power 
to  appropriate  any  portion  of  the  county  funds  to  the  use  or  benefit  of  a 
circuit  judge,  as  compensation  to  him  in  that  capacity.  Ibid.  160. 

8.  Power,  duty  and  liability  of  cities  in  regard  to  providing  lights  for 
bridges.    See  HIGHWAYS,  9,  10,  11. 

4.  Duty  of  cities  to  keep  sidewalks  in  repair,  and  liability  for  injuries 
resulting  from  a  neglect  of  such  duty.    See  HIGHWAYS,  1  to  6. 

5.  Town  of  Olney  has  no  power  to  require  a  substitute  broker  to  take  out  a 
license.    See  OLNEY,  TOWN  OF. 

Nul  tiel  corporation. 

6.  Proof  required  under  that  plea.  See  PLEADING  AND  BV1 
DENCE,  4,  5. 
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COUNTIES. 
Appropriation  op  county  funds. 

1.  Power  in  respect  thereto.  A  board  of  supervisors  has  no  power  to 
appropriate  any  portion  of  the  county  funds  to  the  use  or  benefit  of  a  cir- 
cuit judge,  as  compensation  to  him  in  that  capacity.  Perry  et  al.  v.  Kinnea/r 
et  al.  160. 

Support  op  paupers. 

2.  Liability  of  counties  therefor.    See  PAUPERS,  1. 

COUNTY  REVENUE. 
What  constitutes.    See  COUNTY  TREASURERS,  1, 2. 

COUNTY  TREASURERS. 
Their  compensation. 

1.  Under  act  of  1865.  The  act  of  February  16,  1865,  provides  that  in 
addition  to  compensation  then  allowed  by  law,  the  county  treasurers  of 
certain  counties  therein  named  shall  be  allowed  three  per  centum  on  the 
first  $5,000  of  revenue  assessed  for  county  purposes,  and  one  per  centum 
on  all  over  $5,000.*  Hunsaker  v.  Alexander  County,  389. 

2.  In  Alexander  county,  one  of  the  counties  named  in  the  act,  taxes 
were  assessed  to  defray  the  current  expenses  of  the  county ;  to  redeem 
outstanding  orders ;  for  the  support  of  paupers,  and  for  the  payment  of 
interest  on  bonds  issued  by  the  county  for  the  building  of  a  court  house 
and  jail.  These  various  taxes  were  held  to  be  county  revenue  and  the 
treasurer  entitled  to  his  per  centum  thereon  as  such  revenue.  Ibid.  389. 

CREDITOR'S  BILLS.    See  CHANCERY,  31. 

CRIMINAL  LAW. 
Indictment  for  perjury. 

1.  Its  requisites.  An  indictment  for  perjury,  which  fails  to  aver  before 
whom  the  affidavit  was  made,  upon  which  perjury  is  assigned,  is  fatally 
defective.  The  accused  has  a  right  to  be  informed  by  the  indictment  of 
the  name  of  the  officer  before  whom  it  is  charged  he  took  the  false  oath, 
that  he  may  know  whether  he  had  competent  authority  to  administer  the 
oath.  Such  an  omission  is  matter  of  substance,  and  the  question  is  pre- 
sented by  a  motion  to  quash  the  indictment,  and  when  overruled  it  is 
preserved  by  a  motion  in  arrest  of  judgment.  Kerr  v.  The  People,  307. 

Assault  with  a  deadly  weapon. 

2.  What  constitutes.  Where  it  appears  on  the  trial  of  an  indictment 
for  an  assault  with  a  deadly  weapon,  that  accused  held  a  pistol  in  one 
hand,  and  took  hold  of  the  prosecuting  witness  by  the  throat  with  the 
other,  but  did  not  present  the  pistol,  or  attempt  to  shoot,  or  even  threaten 
to  do  so,  — held,  that,  while  it  amounted  to  a  false  imprisonment  and  an 
ordinary  assault,  it  did  not  constitute  an  assault  with  a  deadly  weapon 
with  intent  to  inflict  a  bodily  injury.  Tarpley  v.  The  People,  340. 

*  Sess.  Acts  1865,  p.  68.    This  act  applied  only  to  certain  counties  named,  and  continued 
In  force  only  until  the  first  day  of  June,  1867. 
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CRIMINAL  LAW.    Continued. 
Lesser  offense  included  in  the  greater. 

3.  Conviction  for  a  lesser  offense  under  an  indictment  for  the  greater 
Where  the  prosecution  must  prove  every  fact  necessary  to  constitute  the 
lesser  offense,  together  with  the  additional  facts  which  make  it  the  higher 
offense,  in  order  to  justify  a  conviction  for  the  latter,  then  a  conviction 
may  be  had  for  the  lesser  offense  under  an  indictment  for  the  greater. 
PrindevUle  v.  The  People,  217. 

4.  So,  under  an  indictment  for  rape,  a  party  may  be  convicted  of  an 
assault  with  intent  to  commit  rape.  Ibid.  217. 

Jury  the  judges  of  law  and  fact. 

5.  And  herein,  of  the  impropriety  of  instructing  the  jury  that  their  decis- 
ion is  not  final.  While  it  is  true  in  the  fullest  sense,  that  a  jury  in  a 
criminal  case  are  judges  both  of  the  fact  and  of  the  law,  and  may  be  so 
instructed  by  the  court,  they  should  then  be  left  to  their  own  responsibility 
alone,  to  decide  on  the  guilt  or  innocence  of  the  prisoner,  giving  to  him 
the  benefit  of  all  reasonable  doubts,  without  any  reference  to  the  possible 
future  action  of  the  court.  Falk  v.  The  People,  332. 

6.  Hence,  an  instruction  which  correctly  states  the  right  of  the  jury  to 
judge  of  the  law  and  the  fact,  and  then  concludes  with  the  statement,  that, 
"  if  they  disregard  the  instructions  of  the  court,  and  mistake  the  law  to  the 
prejudice  of  the  prisoner,  it  would  be  the  duty  of  the  court  to  set  aside  the 
verdict,"  is  erroneous.  Ibid.  332. 

7.  Former  decision.  The  right  of  the  jury  to  disregard  the  instructions 
of  the  court,  as  stated  in  Schnier  v.  The  People,  23  111.  17,  is  again  affirmed 
as  the  law,  and  in  the  language  of  that  case.  Ibid.  332. 

New  trials — verdict  against  the  evidence. 

The  rule  in  criminal  cases.    See  NEW  TRIALS,  6,  7. 
Exceptions — not  essential. 

In  capital  cases.    See  EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS,  4 

CROSS-BILLS.    See  CHANCERY,  12, 13. 

DAMAGES. 

Assessment  of  damages. 

On  judgment  upon  plea  to  the  jurisdiction.  Where  the  defendant  in 
an  action  of  debt  for  a  sum  certain,  files  a  plea  to  the  jurisdiction,  and  an 
issue  of  fact  is  joined  thereon,  and  the  issue  on  the  plea  is  tried  by  the 
court  and  found  for  the  plaintiff,  the  court  should  then  render  judgment 
for  the  plaintiff  for  the  debt  in  the  declaration  mentioned,  and  proceed  at 
once  to  assess  such  damages  as  the  plaintiff  might  show  he  had  sustained 
by  the  non-payment  thereof.  Brown  v.  The  Illinois  Central  Mutual  Ins. 
Co.  366. 

Measure  of  damages.    See  that  title. 

DEATH  OF  JUDGMENT  CREDITOR. 
Effect  on  the  lien  of  the  judgment. 

And  how  to  continue  the  lien.    See  LIEN,  1,  2,  8. 
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DECREE. 
Who  is  bound  thereby. 

1.  One  who  is  neither  a  party  nor  a  privy  to  a  proceeding  is  not  bound 
by  the  decree  therein.  D'  Wolf  v.  Pratt  et  al.  200. 

Decree  of  sale. 

2.  Time  allowed  for  payment  of  money,  when  there  is  no  redemption.  It 
is  error  to  order  a  sale  of  premises  when  there  is  no  redemption,  as  on  a 
decree  to  enforce  a  mechanic's  lien,  in  less  time  than  the  life-time  of  an 
execution.  James  et  al.  v.  Hambleton  et  al.  308. 

3.  Where  no  redemption  is  allowed  by  law,  as  upon  a  sale  under  a 
decree  in  a  suit  to  enforce  a  vendor's  lien,  the  time  fixed  in  the  decree  for 
the  payment  of  money  should  not  be  less  than  ninety  days,  and  a  decree 
fixing  the  time  at  thirty  days  will  be  reversed.  Oronan  v.  FriaeU,  Admr.  319. 

Must  conform  to  the  allegations.    See  ALLEGATIONS  AND  DE- 

CREE,  1,  2,  8. 
Amending  a  decree. 

Mice  should  be  given.    See  NOTICE,  & 

DEEDS. 
Acknowledgment  of  deeds.    See  ACKNOWLEDGMENT  OF  DEEDS. 
Master's  deed  under  foreclosure. 

Whether  confirmation  necessary.    See  MORTGAGES,  16. 
Delivery  of  deeds. 

What  is  sufficient.    See  CONVEYANCES,  3,  4,  5. 

Presumption  as  to  time  of  delivery.    See  DELIVERY,  1. 
Of  deeds,  generally.    See  CONVEYANCES. 

DEFAULT. 

What  is  admitted  thereby. 

1.  The  rule  is  that  a  default  admits  all  that  is  properly  alleged,  and 
no  more.  Hence,  where  a  bill  in  chancery,  to  enforce  a  vendor^  lien, 
omits  to  allege  that  the  note  was  due  and  unpaid  at  the  time  of  filing  the 
bill,  and  default  is  taken  thereon,  the  decree  will  be  reversed  on  error ; 
such  an  allegation  is  indispensable.  Oronan  v.  FriaeU,  Admr.  319. 

Rule  to  plead. 

2.  Not  necessary  in  proceeding  to  enforce  a  mechanic's  lien.    See  LIEN,  7. 

DELIVERY. 
Delivery  of  a  deed. 

1.  Presumption  as  to  time.  In  the  absence  of  proof  to  the  contrary,  the 
presumption  is,  that  a  deed  is  delivered  on  the  day  of  its  date.  Jayne  ▼. 
Gregg,  413. 

2.  What  is  sufficient.    See  CONVEYANCES,  3,  4,  5. 

DEMAND. 
In  replevin. 

When  demand  necessary  and  when  not.    See  REPLEVIN,  1, 2, 8. 
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DEMAND.    Continued. 
In  trover. 

When  demand  necessary  and  when  not.    See  TROVER,  2  to  8. 

DEMURRER. 
When  necessary. 

1.  As  a  mode  of  objecting  to  the  omission  of  an  offer  to  perform,  in  a  bill 
in  chancery  for  specific  performance.    See  CHANCERY,  14. 

Waiver  of  demurrer. 

2.  By  pleading  over.  Where  a  defendant  demurs  to  a  plaintiff's  declar- 
ation, and  the  demurrer  is  overruled,  and  he  then  pleads  to  the  action,  he 
waives  his  demurrer,  and  cannot  rely  upon  the  judgment  overruling  it  as 
error.  To  present  that  question,  he  should  abide  by  his  demurrer  and 
bring  it  to  this  court  for  revision.     Gardner  v.  Haynie,  291. 

TOO  LATE  AFTER  ISSUE  OF  FACT. 

3.  A  demurrer  to  a  declaration  comes  too  late  after  an  issue  has  been 
made  up,  and  tried,  and  found  for  the  plaintiff.  Brown  v.  The  Illinois 
Mutual  Ins.  Co.  366. 

DEPOSITIONS 
Of  the  right  of  either  party  to  read  them 

Construction  of  the  statute  in  thai  regard.    See  EVIDENCE,  23, 24. 

DESCRIPTION. 
Of  premises  in  a  deed.    See  CONVEYANCES,  1. 

DILIGENCE. 
Ordinary  care  and  diligence. 

What  constitutes.    See  CARE  AND  DILIGENCE,  1. 
Drawer  of  a  check. 

Diligence  required  to  hold  him  liable.    See  CHECKS,  7,  8. 

DISCRETIONARY. 
What  matters  are  discretionary. 

Hearing  proof  upon  UU  taken  as  confessed.    See  CHANCERY,  82. 
Amendment  of  bill  in  chancery.    See  AMENDMENTS,  2. 

DRAWER 
Drawer  of  a  check. 

Of  certified  and  uncertified  checks  —  ultimate  liability  of  the  drawer. 

See  CHECKS,  1  to  6. 
Diligence  required  to  hold  the  drawer  liable.    See  same  title,  7,  8. 
Drawer  and  acceptor  both  liable.    See  same  title,  9. 

EJECTMENT. 
Proof  of  possession  in  defendant. 

1.  Whether  necessary.    Under  the  statute,  the  return  of  the  officer  who 
serves  the  process  in  an  action  of  ejectment,  is  sufficient  proof,  that  the 
35— 42dIll. 
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EJECTMENT.    Proof  of  possession  in  defendant.    Continued. 

defendant  was  in  possession  at  the  commencement  of  the  suit,  unless  he 
files  a  plea  denying  such  possession.    Harding  v.  Strong,  148. 
Verdict  —  its  requisites. 

2.  Requisites  of  the  finding  as  to  the  character  of  the  estate  recovered. 
On  the  trial  of  an  action  of  ejectment  by  the  court,  without  a  jury,  the 
judgment,  which  was  for  the  plaintiff,  stated  :  "  The  court  finds,  that  the 
plaintiff  is  seized  in  fee,  and  also  finds  the  defendant  guilty,"  etc.  This 
was  a  sufficient  finding  as  to  the  character  of  estate  recovered.    Ibid.  148. 

ERROR. 
Error    will    not    always    reverse.       See    PRACTICE    IN    THE 
SUPREME  COURT,  4  to  7. 

ESTOPPEL. 

1.  A  party  seeking,  through  the  aid  of  a  court  of  chancery,  the  correc- 
tion of  a  deed  to  an  antecedent  holder  of  the  title  to  land,  for  a  mistake 
in  the  description  of  the  premises,  should  not  be  estopped  from  asking 
such  relief,  because  his  grantor,  while  holding  a  deed  in  the  regular 
chain  of  title,  as  administrator  of  the  grantor  who  had  made  the  deed 
sought  to  be  reformed,  presented  his  petition  to  the  County  Court  for  a 
sale  of  the  premises  to  pay  debts,  alleging  therein,  that  his  intestate  was 
seized  of  the  lands  at  the  time  of  his  death,  and  obtaining  an  order  of 
sale  accordingly,  the  party  asking  the  equitable  relief  not  concurring  in 
such  proceeding.    Mills  et  al.  v.  Lockwood,  112. 

2.  Or  even  if  he  had  concurred  therein,  and  the  proceedings  in  the 
County  Court  were  void,  an  estoppel  would  not  be  created.  If  they  were 
void,  they  could  not  operate  as  an  estoppel  upon  any  party.    Ibid.  112. 

3.  A  letter,  stating  that  the  writer  had  collected  a  certain  sum  of 
money  for  the  party  to  whom  it  was  addressed,  is  nothing  more  than  a 
receipt,  and  may  be  explained  or  contradicted  by  parol  evidence,  by  show- 
ing, that  a  less  sum  was  in  fact  received.  But  if  the  party  for  whom  the 
money  was  said  to  have  been  collected,  in  acting  upon  the  statement  in 
the  letter  as  to  the  amount  collected,  had  lost  the  security  he  held 
against  his  debtor,  then  the  one  making  the  statement  would  be  estopped 
from  showing,  that  he  had  received  a  less  sum.     Garr  v.  Miner,  179. 

EVIDENCE. 
Parol  and  secondary  evidence. 

1.  Construction  of  written  instruments,  in  the  light  of  extraneous  circum- 
stances. Where  a  second  deed  of  trust  is  executed  to  obviate  errors  in  a 
deed  of  the  same  character  previously  executed  between  the  same  parties, 
the  two  instruments  bearing  date  on  different  days,  and  the  cestui  que 
trust  executes  a  release  purporting  to  operate  upon  the  deed  first  executed, 
but  misdescribes  that  deed  by  giving  it  the  date  of  the  second  deed,  the 
court,  reading  the  release  in  the  light  of  all  the  facts,  will  give  it  operation 
according  to  the  intention  of  the  parties.  Miller  v.  Price,  404. 
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EVIDENCE.    Parol  and  secondary  evidence.    Continued. 

2.  As  to  assent  of  a  shipper  of  goods  to  the  terms  of  a  receipt  from  the 
carrier.  Where  an  express  company,  in  receiving  goods  for  transporta- 
tion, as  a  common  carrier,  gives  a  receipt  therefor,  containing  provisions 
limiting  the  common  law  liability  of  the  company,  the  simple  delivery  of 
such  a  receipt  to  the  shipper  is  not  conclusive  upon  the  latter.  Whether 
he  had  knowledge  of  its  terms  and  assented  to  its  restrictions,  is  for  the  jury 
to  determine,  as  a  question  of  fact,  upon  evidence  aliunde,  and  all  the  cir- 
cumstances attending  the  giving  of  the  receipt  are  admissible  in  evidence 
to  enable  the  jury  to  decide  that  fact.  Adams  Express  Co.  v.  Haynes,  89. 

3.  Contradicting  a  till  of  lading.  Although  a  common  carrier,  in  receiv- 
ing goods  for  transportation,  may  issue  a  bill  of  lading  therefor,  containing 
provisions  restricting  his  common  law  liability,  that  is  not  conclusive  upon 
the  shipper,  as  to  the  terms  upon  which  the  goods  are  to  be  carried,  but 
he  may  show  by  parol  that  there  was  a  prior  verbal  agreement,  under 
which  the  goods  were  shipped,  and  which  did  not  provide  for  the  restric- 
tions0 upon  the  carrier's  liability  contained  in  the  bill  of  lading.  Baker  v. 
The  Michigan  Southern  and  Northern  Indiana  Railroad  Company  et  al.  73. 

4.  To  contradict  a  receipt.  A  letter,  stating  that  the  writer  had  col- 
lected a  certain  sum  of  money  for  the  party  to  whom  it  was  addressed,  is 
nothing  more  than  a  receipt,  and  may  be  explained  or  contradicted  by 
parol  evidence,  by  showing  that  a  less  sum  was  in  fact  received.  Carr  v. 
Miner,  179. 

5.  To  explain  the  terms  of  a  partnership.  Where  persons,  entering  into 
partnership,  enter  into  a  written  agreement  in  respect  thereto,  all  anterior 
negotiations  and  propositions,  as  well  as  guaranties,  if  made,  are  merged 
in  the  articles  of  partnership,  and  such  other  instruments  as  the  parties 
may  execute  concerning  the  same.  Evans  v.  Hanson  et  al.  234. 

6.  Parol  declarations  cannot  be  received  to  invalidate  a  will.  As  with 
deeds,  so  with  wills,  —  the  parties  making  them  cannot  invalidate  them 
by  their  own  parol  declarations,  made  either  previously  or  subsequently ; 
and  evidence  of  such  declarations  is  properly  excluded  from  the  jury, 
when  the  validity  of  the  will  is  on  trial.  Dickie  et  al.  v.  Carter,  377. 

7.  To  impeach  certificate  of  acknowledgment.  Parol  evidence  is  inadmis- 
sible in  an  action  of  ejectment  to  impeach  a  certificate  of  acknowledgment 
of  a  deed.  The  certificate  of  the  officer  as  to  the  acknowledgment  must 
be  judged  of  solely  by  what  appears  on  the  face  of  the  certificate,  and  if 
that  is  in  substantial  compliance  with  the  statute,  it  ought  not  to  be 
impeached,  except  for  fraud  or  imposition.    Graham  v.  Anderson  et  al.  515. 

8.  Secondary  evidence  —  when  admissible  generally.  It  is  a  rule  of  evi- 
dence, that  the  best  evidence  of  which  the  case  admits  must  be  produced, 
but,  if  not  within  the  power  of  the  party,  then  secondary  evidence  may  be 
heard.  Mattingly  v.  Crowley,  300. 

9.  Proving  estray  animals  to  have  been  posted.  The  law  requires,  that 
all  proceedings,  in  posting  estray  cattle,  before  a  justice  of  the  peace,  shall 
be  in  writing ;  and  it  is  error  to  permit  the  fact  that  animals  were  posted 
to  be  proved  by  parol,  without  laying  a  foundation,  by  showing  that  the 
original  papers  and  justice's  docket  were  lost  or  destroyed.     But,  where 
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such  evidence  is  not  pertinent  to  any  issue  in  the  case,  and  could  not  mis- 
lead, a  judgment  will  not  be  reversed  for  such  an  error.  Mattingly  v. 
Crowley,  300. 

10.  To  prove  the  contents  of  papers  in  another  suit  —  what  is  sufficient 
proof  of  loss.  As  a  foundation  for  introducing  parol  proof  of  the  contents 
of  a  bill  and  answer  in  a  suit  in  chancery,  the  deputy  clerk  of  the  court  in 
which  the  cause  was  tried,  testified  that  he  had,  during  the  trial  on  which 
the  evidence  was  desired,  as  well  as  at  a  previous  term,  carefully  examined 
the  boxes  in  which  the  papers  of  the  term,  at  which  the  chancery  cause 
was  heard,  were  placed,  and  could  not  find  the  papers  of  that  case,  and  did 
not  think  they  were  in  his  office.  The  deputy  showed  a  receipt  for  the 
papers  given  by  a  former  attorney  of  the  party  against  whom  they  were 
sought  to  be  given  in  evidence.  That  attorney  said  he  had  never  returned 
the  papers  to  the  clerk's  office,  but  had  handed  them  over  to  another  attor- 
ney, his  successor  in  the  case  on  trial;  that  he  had  just  searched  in  his 
own  office  and  could  not  find  them.  The  last  attorney,  to  whose  hands 
the  papers  seemed  to  have  been  traced,  said  he  had  never  seen  them.  This 
was  sufficient  proof  of  loss  to  admit  secondary  evidence  of  their  contents. 
Carr  v.  Miner,  179. 

11.  Certified  copy  of  a  deed — of  the  proper  foundation  for  the  same.  A 
plaintiff  in  ejectment,  for  the  purpose  of  laying  the  foundation  for  the 
introduction  of  a  certified  copy  of  a  deed  from  the  record,  to  one  of  the 
former  owners  of  the  land,  stated  on  oath  that  he  had  not  then,  and  never 
had,  the  original  of  the  deed  referred  to,  and  recorded  in  a  certain  specified 
book  in  the  recorder's  office,  and  that  he  did  not  know  where  the  same 
then  was.  This  was  held  sufficient,  under  the  act  of  1861,  as  a  foundation 
for  reading  in  evidence  the  copy  from  the  record.  Fisk  v.  Kissane,  87. 

Declarations. 

12.  Testimony  of  a  physician  —  declarations  of  his  patient.  A  physician, 
in  forming  his  opinion  as  to  the  cause  of  a  patient's  bodily  condition,  must 
necessarily,  to  some  extent,  be  guided  by  what  the  patient  tells  him,  in 
detailing  his  sufferings,  and  not  only  the  opinion  thus  founded  in  part 
upon  such  data  is  admissible,  but  the  physician  may  state  what  the  patient 
said  in  describing  his  bodily  condition,  if  such  statements  were  made  under 
circumstances  which  free  it  from  all  suspicion  of  having  been  spoken  with 
reference  to  future  litigation,  and  give  it  the  character  of  res  gestae.  Illinois 
Central  Railroad  Co.  v.  Sutton,  438. 

13.  But  a  party  cannot  be  allowed  to  prove  what  he  himself  stated  to 
bis  physician,  not  in  regard  to  the  character  and  manifestations  of  his 
malady,  but  in  reference  to  its  specific  cause,  when  that  is  one  of  the  issues 
before  the  jury.  The  physician  should  not  be  allowed  to  give  the  state- 
ment of  the  party  in  lieu  of  his  own  professional  opinion.  Ibid.  438. 

Declarations  op  a  vendor. 

14.  Effect  upon  vendee's  title.  The  declarations  or  admissions  of  a 
vendor,  after  his  sale  of  property,  are  not  admissible  to  defeat  his  vendee's 
title.  Miner  v.  Phillips,  123. 
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15.  In  an  action  against  the  vendor  of  a  mule,  upon  his  alleged  war- 
ranty of  the  title  to  the  property,  it  is  error  to  permit  a  witness  to  state, 
that  he  learned,  that  a  government  inspector  had  seized  the  mule,  upon 
the  ground,  that  it  had  heen  stolen  from  the  government,  as  that  is  mere 
hearsay  evidence.     Carey  v.  McDaniel,  512. 

Burden  of  proof. 

16.  Under  plea  of  failure  of  consideration.  A  made  a  contract  with  B 
that,  for  a  certain  sum  of  money,  B  should  furnish  an  acceptable  substi- 
tute for  C,  who  had  been  drafted  into  the  military  service  of  the  United 
States.  A,  accordingly,  paid  a  part  of  the  agreed  sum  in  money,  and 
gave  B  his  note  for  the  balance.  B  furnished  the  substitute,  and  obtained 
a  certificate  therefor.  In  an  action  by  B  upon  the  note,  A  set  up,  by  way 
of  defense,  that  B  not  only  agreed  to  furnish  such  substitute,  but  also 
agreed  to  procure  the  discharge  of  C,  which  he  had  failed  to  do,  whereby 
the  consideration  of  said  note  had  failed.  Held,  that  the  onus  was  upon  A 
to  prove  substantially  the  facts  as  pleaded  by  him  as  a  defense,  and,  having 
failed  to  do  so,  and  the  proof  showing,  that  B  simply  undertook  to 
furnish  an  acceptable  substitute,  and  had  done  so,  he  was  entitled  to 
recover  notwithstanding  the  government  refused  to  release  C,  after 
having  accepted  the  substitute,  as  B  had  not,  and  could  have  no  control 
over  such  action.     Southworth  v.  Hoag,  446. 

17.  That  a  railroad  engine  lias  the  proper  appliances  to  prevent  the 
escape  of  fire.    See  NEGLIGENCE,  4,  5. 

Of  presumptive  evidence. 

18.  As  to  whether  the  debt,  secured  by  a  deed  of  trust,  has  heen  paid. 
Where  the  plaintiff,  in  an  action  of  ejectment,  deduces  title  through  a 
sale  under  a  deed  of  trust  given  to  secure  a  debt,  and  the  deed  recites  an 
indebtedness,  it  will  be  presumed  that  such  indebtedness  remains  unpaid, 
and  such  presumption  is  only  to  be  rebutted  by  affirmative  proof  of  its 
payment.     Graham  v.  Anderson  et  al.  515. 

19.  As  to  ownership  of  a  railroad.  See  PLEADING  AND  EVI- 
DENCE, 7. 

As  to  negligence.    See  NEGLIGENCE,  2. 

20.  As  to  the  fact  of  actual  residence  upon  land,  under  the  limitation  law 
<tf  1 835.     See  LIMITATIONS,  11 . 

Of  affirmative  and  negative  evidence. 

21.  Their  relative  weight,  and  what  constitutes  the  same.  It  is  a  well 
established  rule,  that  affirmative  evidence  is  entit1  %d  to  more  weight  than 
negative  testimony.  Where  a  witness  swears  a  particular  act  was  per- 
formed, or  particular  language  was  spoken,  and  that  he  saw  the  one  or 
heard  the  other,  such  would  be  affirmative  evidence.  If  another  witness 
were  to  swear,  that  he  was  also  present,  but  was  giving  slight  attention, 
and  neither  saw  the  one  thing  nor  heard  the  other,  such  would  be  negative 
evidence.  But,  if  the  latter  witness  were  present  at  the  same  time,  and 
had  equal  means  of  seeing  and  hearing,  and   was  giving  particular 
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attention  to  what  was  done  and  said,  and  were  to  swear,  that  the  act  to 
which  the  other  swore  did  not  occur,  or  the  language  he  swore  was  used 
was  not  spoken, — this  would  also  be  affirmative  evidence,  although  given 
in  negative  form.    Frizell  v.  Cole,  362. 
Rebutting  evidence. 

22.  What  constitutes.  In  an  action  against  a  railroad  company  to 
recover  damages  resulting  from  fire  which  escaped  from  a  passing 
locomotive,  the  general  fact  was  proved  by  the  company,  that  they  had  in 
use  on  their  engines  the  most  approved  apparatus  known  for  arresting 
sparks,  but  it  was  not  shown  this  particular  engine  had  it ;  it  was  held 
proper,  as  rebutting  testimony,  for  the  plaintiff  to  prove,  that  during  the 
year  in  which  the  injury  was  done,  engines  of  the  company  had  been  seen 
to  throw  sparks  over  one  hundred  feet.  Illinois  Central  Railroad  Co.  v. 
McClelland,  358. 

One  cannot  make  evidence  for  himself. 

23.  Of  the  right  of  either  party  to  read  depositions.  As  a  general 
principle,  a  party  cannot  make  evidence  for  himself,  and  be  permitted  to 
use  it  on  the  trial  of  his  cause ;  and  the  fact,  that  such  evidence  may  be 
contained  in  a  deposition  taken  by  the  opposite  party  in  the  cause  makes 
no  difference  in  the  application  of  the  rule.    Ryan  v.  Brant,  79. 

24.  Our  statute,  which  declares,  that  depositions,  when  returned  into 
court  may  be  read  by  either  party  on  the  trial  of  the  cause,  cannot  be 
construed  as  meaning,  that  a  deposition  may  be  read  by  a  party,  which 
contains  nothing  but  his  own  statements,  or  hearsay,  or  contains  answers 
not  responsive  to  the  interrogatories.     Ibid.  79. 

Evidence  tending  to  prove  notice. 

25.  What  is  competent.  In  an  action  against  a  city  by  an  administratrix, 
to  recover  damages  resulting  from  the  death  of  her  intestate,  who  stepped 
off  an  approach  to  a  bridge  in  the  night,  while  the  bridge  was  swinging 
round  to  enable  a  vessel  to  pass,  and  was  drowned,  it  being  alleged  the 
accident  happened  by  reason  of  the  neglect  of  the  city  to  supply  sufficient 
lights  to  enable  persons  to  avoid  such  dangers,  it  was  held  competent  for 
the  plaintiff  to  prove,  that  another  person  had  fallen  through  the  same 
bridge,  under  similar  circumstances,  as  tending  to  show,  that  the  city  had 
notice,  that  its  agents  were  inattentive  to  their  duties  in  respect  to  light- 
ing  the  bridge,  and  the  city  had  failed  to  provide  against  such  neglect. 
City  of  Chicago  v.  Powers,  Admx.  170. 

26.  And  a  preamble  and  resolution,  passed  by  the  common  council  of 
the  city,  previous  to  the  accident  for  which  the  suit  was  brought,  recit- 
ing, that  owing  to  insufficient  lights  and  protection  at  the  approaches  to 
several  bridges  in  the  city,  several  accidents  had  happened,  and  appointing 
a  committee  to  report  a  plan  for  preventing  a  recurrence  thereof,  are 
admissible  in  evidence,  as  also  showing  notice  to  the  city  authorities  of 
the  insufficient  lights  provided.     Ibid.  170. 

Mode  of  proving  a  fact. 

27.  By  the  use  of  general  terms.  On  the  trial  of  a  question  of  the  fraud 
or  good  faith  of  a  party  in  making  a  transfer  of  his  property,  it  is  not 
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improper,  in  his  examination  as  a  witness,  to  ask  him,  in  general  terms, 
if  he  made  the  transfer  in  good  faith,  and  he  may  answer,  in  the  same 
general  terms,  that  it  was  made  in  good  faith,  without  stating  the 
particular  terms  of  the  sale.     Miner  v.  Phillips,  123. 

28.  It  is  a  correct  practice  to  ask  general  questions  of  this  character,  leav- 
ing the  opposite  party,  upon  cross-examination,  to  call  for  details  and  the 
collateral  circumstances  of  the  transaction,  if  he  desires  them.     Ibid.  123. 

Refreshing  a  witness'  recollection. 

29.  Or  fixing  a  point  of  time.  Where  a  witness  is  asked  at  what  time  a 
certain  event  transpired,  as  when  a  sale  was  made,  it  is  proper  to  permit 
him  to  refer  to  a  notice  published  in  a  newspaper,  concerning  the  matter, 
by  way  of  refreshing  his  memory  as  to  the  time  of  the  occurrence. 
Ibid.  123. 

Pecuniary  condition  of  a  party. 

30.  Evidence  thereof — when  admissible,  with  a  view  to  the  damages.  In 
an  action  against  a  city  by  an  administratrix  to  recover  damages  resulting 
from  the  death  of  her  intestate,  caused  by  a  neglect  of  duty  on  the  part 
of  the  city,  where  the  plaintiff,  who  sued  as  administratrix  of  the  person 
killed,  was  also  the  mother  and  next  of  kin,  it  is  competent  to  prove  the 
pecuniary  condition  of  the  plaintiff,  as  showing  the  extent  of  her  depend- 
ence on  the  deceased  for  support,  and  its  consequent  effect  on  the  amount 
of  damages  to  be  recovered.     City  of  Chicago  v.  Powers,  Admx.  170. 

Impeaching  a  witness. 

By  contradicting  his  testimony — of  the  proper  foundation  therefor.    See 
WITNESS,  7. 

Fraud — evidence  thereof.    See  FRAUD,  3. 
Proof  of  partnership. 

Declaration  of  the  partners  —  when  admissible.    See  PARTNERSHIP, 
11, 12. 

Nul  TTEL   CORPORATION.   ' 

Evidence  required  under  that  plea.    See  PLEADING  AND  EVIDENCE, 
4,5. 
Depositions. 

Of  the  right  of  either  party  to  read  them— construction  of  the  statute  in 
that  regard.    See  this  title,  23,  24. 

Sworn  answer  in  chancery. 

Degree  of  proof  required  to  overcome  it.    See  CHANCERY,  11. 

Proof  in  regard  to  sanity  of  testator. 

Evidence  of  condition  of  mind  of  testator  after  the  will  was  made,  when 
inadmissible.    See  WILLS,  16. 

Weight  and  credibility. 

The  jury  are  the  judges  thereof.    See  JURY,  2,  3. 
Sufficiency  of  proof. 

In  certain  cases.    See  PLEADING  AND  EVIDENCE,  6,  7. 
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Necessity  of  proof. 

Wlien  negligence  is  inferred  and  when  it  must  he  'proved.    See  NEQU 
GENCE,  15. 

Possession  of  personal  property. 

As  evidence  of  fraud.    See  FRAUD,  4,  S. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Exceptions  —  when  necessary. 

1.  It  is  not  enough  that  a  party  objects  to  the  reading  of  a  deposition , 
if  it  is  allowed  to  be  read  notwithstanding  his  objection,  he  should  except 
to  the  ruling  of  court  in  order  that  he  may  assign  such  ruling  as  error. 
Gardner  v.  Haynie,  291. 

2.  Where  no  exception  is  taken  on  the  trial,  to  a  reference  made  by  a 
witness  in  his  answer  to  a  question,  the  objectionable  parts  of  his  answer 
cannot  be  alleged  against  him  on  error.    Miner  v.  Phillips,  123. 

3.  The  defendant  in  a  criminal  case,  desiring  to  question  the  sufficiency 
of  a  verdict,  should  move  to  set  it  aside,  and,  upon  the  overruling  of  the 
motion  by  the  court,  take  exception  to  the  ruling.  Not  having  done  so, 
the  defendant  must  be  considered  as  having  acquiesced  in  the  ruling  and 
judgment  of  the  court.     GUI  v.  The  People,  321. 

Exceptions  in  capital  cases. 

4.  Not  essential.  In  a  capital  case,  where  the  instructions  given  by  the 
court  below  do  not  announce  correct  legal  principles,  or,  being  correct,  are 
inapplicable  to  the  case,  though  no  exceptions  are  taken  to  them,  the 
appellate  court,  in  the  face  of  the  record,  will  not  pronounce  sentence  of 
death  upon  the  prisoner,  but  will  award  a  new  trial.  Folk  v.  The  People, 
332. 

Bells  of  exceptions. 

5.  When  necessary,  and  of  their  requisites.  An  objection  to  a  rule  of  the 
court  below  respecting  the  time  within  which  instructions  must  be  pre- 
sented to  the  court,  under  which  certain  instructions  offered  were  refused, 
cannot  be  entertained  on  error  unless  the  instructions  are  embodied  in  a 
bill  of  exceptions  ;  as,  even  if  the  rule  was  unreasonable,  it  would  not  be 
error  to  refuse  instructions  under  it  unless  they  were  correct,  which  could 
not  be  determined  if  they  were  not  before  the  court.  Prindemlle  v.  The 
People,  217. 

6.  The  only  manner  in  which  the  court  below  can  state  the  facts  con- 
nected with  a  motion  for  a  new  trial,  and  its  action  in  overruling  it,  in 
order  to  be  reviewed  in  this  court,  is,  to  preserve  the  motion  and  the  action 
of  the  court  thereon,  in  a  bill  of  exceptions.  An  entry  in  the  record  by 
the  clerk,  that  a  motion  for  a  new  trial  was  made  and  overruled,  is  not, 
of  itself,  sufficient.     Gill  v.  People,  321. 

7.  In  order  to  question  the  sufficiency  of  the  evidence  to  support  a  ver- 
dict, the  bill  of  exceptions  must  show  that  it  contains  all  the  evidence, 
Gardner  v.  Haynie,  291. 
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8.  Where  a  bill  of  exceptions  fails  to  state  that  it  contains  all  the  evi- 
dence in  the  case,  the  appellate  court  will  not  examine  whether  the 
evidence  it  does  contain  is  sufficient  to  support  the  verdict,  but  the  pre- 
sumption will  be  indulged  that  it  was  authorized  by  the  proof.  Miner  v 
Phillips,  123. 

9.  So,  where  the  propriety  of  giving  certain  instructions  depends  upon 
the  character  of  the  proof  in  the  case,  and  the  record  does  not  show  that 
it  contains  all  the  evidence,  the  instructions  will  not  be  considered,  on 
error.    Ibid.  123. 

10.  If  an  exception  be  taken  to  the  ruling  of  the  court  below,  it  must 
appear  in  the  bill  of  exceptions,  or  error  cannot  be  assigned  upon  it. 
Gardner  v.  Haynie,  291. 

11.  Unless  a  bill  of  exceptions  shows  on  its  face,  that  exception  was 
taken  to  the  judgment  of  the  court  in  overruling  a  motion  for  a  new 
trial,  such  judgment  or  opinion  cannot  be  assigned  for  error.  McClurJcin 
v.  fihoing,  283. 

12.  Although  the  record  may  show  that  a  party  excepted  to  the  ruling 
of  the  court  below  in  overruling  a  motion  for  a  new  trial,  yet,  if  such 
ruling  is  not  made  a  part  of  the  bill  of  exceptions  or  preserved  as  a  reason 
for  reversing  the  judgment,  it  will  not  avail  the  party  so  as  to  bring  the 
evidence  to  the  consideration  of  the  appellate  court,  even  though  it  be 
preserved  in  the  bill  of  exceptions.     Ibid.  283. 

18.  But,  if  the  bill  of  exceptions  shows  that  exception  was  taken  to  the 
giving  of  instructions,  the  ruling  in  that  regard  may  be  assigned  for 
error,  although  it  does  not  appear  upon  what  grounds  the  motion  for  a 
new  trial  in  the  court  below  was  based.    Ibid.  283. 

EXECUTIONS. 
Liens  op  executions  —  remedy. 
Of  the  remedy  at  law  to  enforce  the  prior  lien  of  an  attaching  creditor  as 
against  junior  execution  liens.    See  LIENS,  12  to  16. 
Levy  of  an  execution. 

What  constitutes.    See  LEVY,  1,  2. 
Death  op  a  judgment  creditor. 
Duty  of  his  personal  representative  to  sue  out  execution  in  order  to  preterit 
the  Men.    See  LIEN,  2,  3. 

EXPRESS  COMPANIES.    See  CARRIERS,  1,  2. 

FEES. 
Fees  op  county  treasurers. 

Under  act  of  1865.    See  COUNTY  TREASURERS,  1,  3. 

FENCING  RAILROADS. 
Question  op  law  not  op  pact.    See  RAILROADS,  5. 
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FORFEITURE. 
Who  may  declare. 
On  the  default  of  a  party,  where  time  is  made  of  the  essence  of  the  contract. 
See  CONTRACTS,  6. 

FORMER  DECISIONS. 

1.  Rurd  v.  Shaw,  20  111.  356,  in  respect  to  the  necessity  of  a  trial  by  jnry 
and  a  verdict  of  acquittal  upon  the  charge  preferred  against  the  plaintiff 
in  an  action  for  malicious  prosecution,  in  order  to  maintain  the  action, 
overruled  in  Gilbert  v.  Emmons,  144.  See  MALICIOUS  PROSECU- 
TION, 2. 

2.  McCagg  et  al.  v.  Heacock  et  al.,  34  111.  477,  in  which  it  is  declared  to  be 
the  legal  conclusion,  under  the  statute  of  1839,  that  the  possessor  of  land 
who  has  conformed  to  its  conditions,  is  the  true  owner,  is  modified  in 
Mc  Cagg  et  al.  v.  Heacock  et  al.  153,  so  far  as  it  conflicts  with  the  rule  there 
laid  down,  that  the  statute  is  a  shield,  merely  protecting  a  party  in  pos- 
session. See  LIMITATIONS,  7.  And  in  the  case  of  Newland  v.  Marsh, 
19  111.  385,  that  part  of  the  opinion  which  declares  that  a  party  out  of 
possession  may  avail  himself  of  the  act  of  1839,  is  dictum  merely.  Mc- 
Cagg et  al.  v.  Heacock  et  al.  153.    See  LIMITATIONS,  8. 

FRAUD. 
What  constitutes. 

1.  In  obtaining  a  judgment.  It  is  not  every  act  of  bad  faith,  duplicity, 
or  even  untruth,  in  procuring  a  judgment,  that  constitutes  such  fraud  as 
will  authorize  a  court,  in  a  collateral  proceeding,  to  hold  the  judgment 
fraudulent  and  void.  Carr  v.  Miner,  179. 

2.  So,  where  a  defendant  in  a  suit  pleaded  a  judgment  which  he  had 
recovered  against  the  plaintiff,  as  a  set-off,  and  the  plaintiff  alleged  the 
judgment  was  obtained  by  fraud,  it  appeared  the  party  recovering  the 
judgment,  represented  to  the  attorney  of  the  defendant  in  that  suit,  pend- 
ing the  same,  that  he  should  seek  to  recover  only  for  a  certain  specified 
item,  and  on  the  trial  did  not  attempt  to  prove  that  item,  but  directed  his 
proof  to  other  items,  upon  which  he  recovered ;  the  attorney  of  the  defend- 
ant therein  stating  that  he  went  to  trial  unprepared  to  defend  against  the 
items  recovered  upon,  by  reason  of  such  false  representations.  A  jury 
found  there  was  no  fraud  in  obtaining  the  judgment,  and  the  court  refused 
to  disturb  the  verdict.  Ibid.  179. 

Evidence  of  fraud. 

3.  In  a  contest  between  an  attaching  creditor  and  a  vendee  of  the  debtor, 
in  which  the  good  faith  of  the  sale  is  in  question,  it  is  not  allowable  for 
the  party  alleging  fraud  to  prove  that  other  creditors  of  the  vendor  had 
sued  out  attachments  on  hearing  of  the  sale,  for  the  purpose  of  proving 
that  the  sale  was  fraudulent,  because  such  fact  is  not  evidence  of  fraud. 
Miner  v.  Phillips,  123. 

Possession  of  personal  property. 

4.  Whether  evidence  of  fraud.  The  possession  of  personal  property  is 
prima  facie  evidence  of  ownership,  but  it  may  in  most  cases  be  rebutted. 
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FRAUD.    Possession  of  personal  property.    Continued. 

The  possession  of  agents,  factors,  brokers,  common  carriers,  warehouse- 
men, mechanics  and  bailees  of  like  character  is  not  fraudulent  per  se.  In 
such  cases  the  possession  must  be  shown  to  accompany  the  ownership  to 
render  such  property  liable  for  the  debts  of  the  custodian  of  the  property. 
Peters  v.  Smith,  417. 

5.  Cattle  or  other  stock  may  be  placed  in  the  hands  of  an  agister,  and 
be  held  for  the  true  owner  as  against  the  creditor  of  the  bailee.  So  of 
property  hired  or  borrowed  for  temporary  purposes,  and  no  reason  is  per- 
ceived why  a  farmer  may  not  hire  or  borrow  stock  and  implements  with 
which  to  prosecute  his  business.  Ibid.  417. 

Sale  op  goods  obtained  by  fraud. 

Whether  a  pre-existing  debt  due  to  the  last  purchaser  is  a  sufficient  con 
sideration.    See  CONSIDERATION,  3,  4. 
Loan  of  chattels. 

Under  the  statute  of  frauds.    See  STATUTE  OF  FRAUDS,  1,  2. 
Defense  at  law. 

Where  the  holder  of  a  note,  in  making  sale  thereof,  is  induced  to  indorse 
it  by  false  representations.    See  CHANCERY,  5. 

FRAUDULENT  ASSIGNMENT. 
For  the  benefit  of  creditors.    See  ASSIGNMENT  FOR  THE  BENE- 
FIT OF  CREDITORS,  1. 

GIFT. 
When  valid. 

1.  A  party  may  make  a  gift  of  his  property,  in  anticipation  of  danger  or 
death,  if  it  is  not  in  fraud  of  creditors.  Virgin'v.  Oaither,  Admr.  39. 

2.  The  mere  existence  of  creditors  of  the  donor  will  not  avoid  the  gift, 
if  they  can  be  paid  from  other  assets.  A  man  may  dispose  by  gift  of  the 
bulk  of  his  property  to  a  child,  provided  he  retains  enough  to  satisfy  all 
subsisting  claims  against  him.  Ibid.  39. 

GUARANTY. 
Indorsement  in  blank. 

Whether  a  guaranty  may  be  written  over  an  indorsement  in  blank.    See 
ASSIGNMENT,  4,  5. 

GUARDIAN  AD  LITEM. 
Appointment  thereof. 

1.  No  person  being  named  —  effect  thereof.  Where  the  record  fails  to 
show  that  a  portion  of  the  defendants  are  minors,  an  order  appointing  a 
guardian  ad  litem  for  the  minor  defendants,  naming  no  person,  is  inopera- 
tive, affects  the  rights  of  no  person  and  cannot  be  objected  to  however 
erroneous.  If,  however,  it  appeared  that  a  portion  of  the  defendants  were 
minors  it  would  be  otherwise.  Sullivan  v.  Sullivan,  315. 
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HIGHWAYS. 
Keeping  sidewalks  in  repair. 

1.  Duty  of  cities  in  that  regard.  The  streets  of  a  city  extend  to  and 
include  that  portion  thereof  occupied  and  used  for  sidewalks.  The  estab- 
lishment of  sidewalks  is  an  act  of  the  city  authorities.  The  space  occupied 
therefor  is  a  part  of  the  street  as  originally  established.  In  a  grant  by 
the  legislature  of  control  over  the  streets  of  a  city  to  the  city  authorities, 
control  over  the  sidewalks  passes  to  them,  they  being  a  part  of  the  street. 
City  of  Bloomington  v.  Bay,  503. 

2.  The  streets  of  a  city  being  under  the  control  of  the  city  authorities, 
imposes  on  the  city  the  duty  of  keeping  them  in  repair,  and,  as  sidewalks 
are  a  part  of  the  street,  a  like  duty  is  imposed  to  keep  them  in  repair. 
Ibid.  503. 

3.  And  although  the  sidewalk  may  have  been  originally  built  by  the 
lot  owner,  the  exclusive  supervision  being  in  the  city  authorities,  they 
must  see  to  the  repairs  and  to  its  safety.     Ibid.  508. 

4.  Liability  for  injuries.  If  an  injury  results  from  defects  in  a  sidewalk 
which  the  city  authorities  should  have  repaired,  the  city  is  liable.   Ibid.  508. 

5.  And  it  seems  not  to  be  necessary,  in  order  to  fix  the  liability  of  the 
city,  that  the  sidewalk  should  be  dangerous  at  the  place  where  an  acci- 
dent may  have  occurred,  but  it  is  sufficient  if  it  was  very  much  out  of 
repair  and  calculated  to  do  injury  to  pedestrians  using  it.     Ibid.  509 

6.  The  rule  is,  that  where  the  injury  is  the  combined  result  of  an  acci- 
dent and  of  a  defect  in  the  sidewalk,  and  the  damage  would  not  have  been 
sustained  but  for  the  defect,  although  the  primary  cause  be  a  pure  accident, 
yet  if  there  be  no  fault  or  negligence  of  the  party  inj  ured  —  if  the  acci- 
dent be  one  which  common  prudence  and  sagacity  could  not  have  foreseen 
and  provided  against  —  the  city  is  liable.    Ibid.  509. 

Obstructions  upon  sidewalks. 

7.  Of  comparative  negligence.  A  heavy  counter,  some  eighteen  feet  long 
and  three  feet  high,  was  placed  on  the  sidewalk  in  one  of  the  principal 
thoroughfares  in  the  city  of  Chicago,  by  some  individual,  without  authority 
from  the  city  ;  the  counter  was  leaned  against  a  fence  which  bordered  the 
walk,  with  its  open  side  toward  it,  and  the  bottom  standing  twelve  or  eigh- 
teen inches  out  from  the  fence.  The  counter  had  remained  in  that  situation 
two  or  three  weeks,  when  some  children  were  climbing  upon  or  about  it,  and 
thereby  caused  it  to  fall  over  and  kill  one  of  them.  The  child  who  was  ki  lied 
was  six  years  old,  and  had  frequently  been  upon  the  streets  in  the  most 
crowded  parts  of  the  city,  sometimes  alone  and  sometimes  with  other  chil- 
dren, and  at  the  time  of  the  accident,  was  six  blocks  from  home.  In  an  action 
under  the  statute,  against  the  city,  to  recover  damages  on  account  of  the 
death  of  the  child,  caused  by  the  alleged  negligence  of  the  city  in  permit- 
ting the  counter  to  remain  in  so  dangerous  a  position,  it  v?&sheld,  there  was 
negligence  on  both  sides  —  on  the  part  of  the  city,  in  allowing  the  counter 
to  remain  in  that  situation,  and  on  the  part  of  the  parents  of  the  child,  in 
permitting  him,  at  his  age,  to  roam  the  crowded  thoroughfares  of  the 
city,  at  such  a  distance  from  his  home.     But  the  negligence  on  the  part 
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HIGHWAYS,    Obstructions  upon  sidewalks.    Continued. 

of  the  city  was  not  only  not  more,  but  was  even  less  than  that  attributable 
to  the  parents  of  the  child.     City  of  Chicago  v.  Starr,  Admr.  174. 

8.  In  estimating  the  degree  of  carelessness  with  which  the  city  is 
chargeable  in  such  a  case,  the  character  of  the  obstruction  is  to  be  con- 
sidered with  reference  to  the  proper  uses  of  the  street  as  a  thoroughfare 
of  travel,  and  not  as  a  play-ground  for  children ;  and  whether  prudent 
persons  would  regard  it  as  dangerous.  The  degree  of  carelessness  is  not 
to  be  judged  from  a  single  fatal  accident.  In  deciding  upon  the  question 
of  comparative  negligence,  all  these  matters  are  to  be  taken  into  con- 
sideration.    Ibid.  174. 

Providing  lights  for  bridges. 

9.  Cities — power  to  provide  lights  for  bridges.  A  bridge  over  a  stream 
which  crosses  a  street,  within  the  limits  of  a  city,  is  a  part  of  the  street, 
and  the  city,  having  the  power  to  levy  a  tax  to  defray  the  expense  of 
lighting  the  streets,  has  also  the  power  to  furnish  lights  in  its  bridges. 
City  of  Chicago  v.  Powers,  Admx.  169. 

10.  Duty  and  liability  of  cities  in  that  regard.  A  city  having  the  power 
to  light  its  bridges  at  night,  it  is  its  duty,  in  the  exercise  of  such  power, 
to  do  so  in  such  manner  as  will  afford  protection  to  those  passing,  against 
dangers  which  may  be  incident  to  the  use  of  them.     Ibid.  169. 

11.  So,  in  an  action  against  the  city  of  Chicago,  to  recover  damages 
resulting  from  the  death  of  a  person  who  stepped  off  an  approach  to  a 
bridge  in  the  night,  while  the  bridge  was  swinging  round  to  enable  a 
vessel  to  pass,  and  was  drowned,  it  being  alleged  the  accident  happened 
by  reason  of  the  neglect  of  the  city  to  supply  sufficient  lights  to  enable 
persons  to  avoid  such  dangers,  it  was  held  to  be  the  duty  of  the  city  to 
provide  adequate  lights  in  such  bridges,  and  that  it  was  liable  for  injuries 
resulting  from  a  neglect  of  that  duty.    Ibid.  169. 

INDICTMENTS.    See  CRIMINAL  LAW,  1. 

INJUNCTION. 
When  it  will  lie. 

1.  To  restrain  collection  of  tax.  When  city  property  is  commuted,  an 
injunction  will  lie  to  restrain  the  collection  of  a  county  tax  levied  by 
county  authorities  upon  such  city  property.  Thus,  where  the  charter  of 
the  city  of  Macomb  commuted  all  property  therein  from  payment  of 
county  tax,  except  for  payment  of  railroad  debt,  and  the  legislature  sub- 
sequently passed  a  law  authorizing  McDonough  county  to  make  appro- 
priations for  bounties  to  volunteers,  and  directed  the  same  to  be  paid  as 
other  county  indebtedness,  —  held,  that  a  bill  in  chancery  would  lie  to 
enjoin  the  collection  of  a  tax  for  such  purpose  in  the  city  of  Macomb,  on 
the  ground  of  exemption  by  the  commutation  clause  in  the  charter. 
Board  of  Supervisors  of  McDonough  County  v.  Campbell  et  al.  490. 

Bill  to  enjoin  collection  op  a  tax. 

2.  Its  requisites.  Where  a  bill  in  chancery  was  filed  for  the  purpose  of 
enjoining  the  collection  of  a  tax  which  was  alleged  to  have  been  levied 
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INJUNCTION.    Bill  to  enjoin  collection  op  a  tax.    Continued. 

"  for  the  purposes  and  uses  recited  in  "  a  certain  act  of  the  legislature,  and 
the  tax  for  some  of  the  purposes  mentioned  in  the  act  might  be  lawfully 
levied,  a  demurrer  to  the  bill  should  be  sustained,  although  for  other 
purposes  mentioned  a  tax  could  not  be  authorized,  because  it  might  be 
that  all  were  levied  for  a  lawful  purpose.     Taylor  v.  Thompson  et  al.  10. 

3.  When  a  bill  is  filed  to  enjoin  the  collection  of  taxes  on  the  ground 
that  they  are  in  part  illegal,  the  bill  must  show  to  what  extent  they  are 
so,  in  order  that  the  court  may  enjoin  only  the  illegal  portion,  or  that 
they  are  so  levied  that  it  is  impossible  to  discriminate  between  the  legal 
and  illegal  portion.     Ibid.  10. 

Misappropriation  of  county  funds. 

4.  Injunction  to  prevent  it.  Where  county  authorities  attempt  to  appro- 
priate the  county  funds  for  the  benefit  of  a  circuit  judge,  as  compensation 
to  him  in  that  capacity,  a  court  of  chancery  will  afford  preventive  relief  by 
injunction.  Perry  et  al.  v.  Kinnear  et  al.  160. 

Evasion  of  an  injunction. 

5.  What  constitutes.  Where  a  board  of  supervisors  passed  an  order 
directing  the  county  clerk  to  issue  an  order  upon  the  county  treasurer,  to 
a  certain  person,  for  a  purpose  not  warranted  by  law,  and  the  county  offi- 
cers were  enjoined  from  any  action  in  respect  thereto,  the  rescinding  of 
that  order  by  the  board  of  supervisors  and  passing  another  of  the  same 
character  is  but  an  evasion  of  the  injunction,  which  embraces  the  second 
as  well  as  the  first  order,  and  any  action  under  the  second  order  would  be 
a  contempt  of  the  authority  of  the  court  awarding  the  inj  unction.  Ibid.  160. 

6.  In  such  case,  a  supplemental  bill  and  another  injunction  are  not 
necessary  to  restrain  the  officers  from  acting  under  the  second  order,  but 
the  original  bill  and  injunction  would  be  effective  for  that  purpose. 
Ibid.  160. 

INNKEEPERS. 
Liability  for  lost  baggage. 

1.  Innkeepers  are  liable  for  the  baggage  of  guests  put  in  their  charge, 
when  lost  without  any  fault  on  the  part  of  the  owner.  Kelsey  v.  Berry,  469. 

2.  But  if  the  owner,  on  entering  a  hotel,  allows  another  to  exercise  acts 
of  ownership  over  his  baggage,  without  informing  the  landlord  that  the 
baggage  is  his,  and  it  is  afterward  carried  away  by  such  other  person,  this 
is  gross  negligence  on  the  part  of  the  owner  and  releases  the  landlord  from 
liability  for  the  loss.  Ibid.  469. 

INSTRUCTIONS. 
Questions  of  law  and  fact. 

1.  Fencing  railroads.  The  question  of  the  obligation  of  a  railroad  com- 
pany to  fence  their  road  at  a  particular  place  is  one  of  law,  and  not  of  fact, 
and  should  not  be  left  to  a  jury  to  decide.  Illinois  Central  Railroad  Co.  v. 
Whalen,  396. 


INDEX.  559 


INSTRUCTIONS.    Continued. 
Jury  must  decide  facts. 

2.  Not  the  court.  The  practice  in  this  State  does  not  warrant  the  court 
in  finding  the  facts,  and  directing  the  jury  how  to  find  their  verdict.  Baker 
v.  The  Mich.  South,  and  North.  Ind.  R.  R.  Co.  73. 

3.  Weight  and  credibility  of  testimony.  It  is  error  for  the  court  to  instruct 
the  jury  as  to  the  weight  and  credibility  of  testimony.  Frizell  v.  Cole,  362. 

Should  be  based  on  the  evidence. 

4  It  is  not  error  for  the  Circuit  Court,  in  instructing  a  jury,  so  to  modify 
the  hypothetical  case  on  which  an  instruction  is  based,  as  to  make  it  con 
form  to  the  facts  actually  in  evidence.  Illinois  Central  Railroad  Co.  v. 
McClelland,  356. 

Curing  defective  instructions. 

5.  Defects  cured  by  other  instructions.  Where  an  instruction  is  subject 
to  criticism  because  it  omits  to  inform  the  jury  as  to  all  the  law  governing 
the  question  under  consideration,  but  there  are  other  instructions  given  on 
behalf  of  the  same  party  which  supply  such  deficiency,  so  that  the  jury 
cannot  be  misled  as  to  the  law,  the  objection  to  the  first  instruction  will 
thereby  be  obviated.  Town  of  Vinegar  Hill  v.  Busson,  45. 

Time  for  presenting  them. 

6.  Of  special  rules  of  court  in  respect  to  the  time  within  which  they  must 
be  presented.  Circuit  Courts  have  the  power,  by  reasonable  and  proper 
rules,  to  prescribe  within  what  time,  during  the  progress  of  a  trial,  instruc- 
tions must  be  presented.  Prindeville  v.  The  People,  217. 

In  criminal  cases. 

Impropriety  of  instructing  a  jury  in  a  criminal  case  that  their  decision  is 
not  final.    See  CRIMINAL  LAW,  5,  6. 

INTEREST. 
When  recoverable. 

1.  On  balance  of  bank  account.  In  an  action  by  a  bank  to  recover  the 
balance  of  an  account  for  money  paid  out  upon  the  checks  of  the  defend- 
ant, where  an  account  thereof  was  rendered  with  the  balance  struck,  such 
presentation  of  the  account  amounts  to  a  demand  of  payment,  and  the 
account  being  for  money  alone,  the  plaintiff  may  recover  interest,  although 

here  was  no  contract  to  pay  interest,  and  no  custom  or  usage  of  the  par- 
ties requiring  it.  Casey  et  al.  v.  Carver  et  al.  225. 
At  what  rate  recoverable. 

2.  On  verbal  agreement  to  pay  ten  per  cent.  Where  one,  who  has  col- 
lected money  for  another,  agrees  verbally  to  pay  ten  per  cent  interea 
thereon,  in  a  suit  to  recover  the  money,  interest  at  that  rate  should  be 
allowed.  Carr  v.  Miner,  180. 

3.  Under  act  of  1849.  Where,  on  bill  filed  to  redeem  from  a  mortgage, 
an  amount  is  found  to  be  due  the  mortgagee  on  the  19th  of  February,  1856, 
upon  which  the  mortgagor  had  agreed  to  pay  interest  at  ten  per  cent,  the 
interest  law  of  1849,  being  then  in  force,  would  govern  the  rate  of  interest, 
and  it  appearing  the  transaction  was  not  for  money  loaned,  and  usury 
being  relied  upon,  only  six  per  cent  was  allowed.  Cushman  v.  Sutphen,  256. 
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INTEREST.     Continued. 
At  what  rate  allowed  in  equity. 

4.  Where  usury  is  reserved.  Where  a  mortgagor  is  seeking  to  redeem, 
and  alleges  usury,  from  which  he  seeks  relief,  although  the  statute  under 
which  the  usury  was  reserved  declared  a  forfeiture  of  all  the  interest,  yet 
he  will  be  required  to  pay  six  per  cent,  on  the  principle  that  he  who  asks 
equitable  relief  should  do  equity,  and  equity  would  require  him  to  pay 
legal  interest.  Cushman  v.  Sutphen,  256. 

JUDGMENTS. 
Must  not  exceed  the  ad  damnum. 

1.  It  is  error  to  take  judgment  for  a  larger  sum  than  the  damages  laid 
in  the  declaration.  Hobson  v.  Emporium  Real  Estate  and  Manufac  Co.  306. 

On  plea  to  the  jurisdiction. 

2.  Of  the  character  of  the  judgment.  Where  the  defendant  files  a  plea  to 
the  j  urisdiction,  and  the  plaintiff  replies,  and  an  issue  of  fact  is  joined,  and 
on  the  trial  the  issue  is  found  for  the  plaintiff,  the  judgment  of  the  court 
must  then  be  rendered  for  the  plaintiff,  and  the  defendant  cannot  have 
leave  to  answer  over.  Brown  v.  The  Illinois  Central  Mutual  Ins.  Co.  366. 

3.  In  capital  cases  the  rule  is  different  —  if  an  issue  joined  on  a  plea  in 
abatement  is  found  against  the  prisoner,  the  judgment  in  favor  em  vitce  is, 
a  respondeat  ouster,  so  that  he  is  still  permitted  to  plead  to  the  merits. 
Ibid.  369. 

Confession  op  judgment. 

4.  What  constitutes.  Where  a  party  sued  before  a  justice  of  the  peace, 
stated  "  that  he  could  not  deny  the  plaintiff's  demand,"  such  admission 
conferred  no  authority  to  enter  a  judgment  by  confession.  Elliott  v. 
Daiber,  468. 

5.  Such  an  admission,  while  it  acknowledged  the  demand  to  be  just,  in 
no  sense  amounted  to  a  confession  of  judgment,  and  the  right  of  appeal 
remained.  Ibid.  468. 

Judgment  in  replevin. 

Must  not  award  the  return  of  more  property  than  was  actually  seized 
under  the  writ.    See  REPLEVIN,  6. 

Judgments  in  attachment  cases. 

Upon  constructive  notice  —  extent  of  recovery.    See  ATTACHMENTS,  1. 
Satisfaction  of  judgment. 

By  a  sale  under  execution,  of  a  mortgagor's  equity  of  redemption.    See 
SALES,  1. 
Reversal  of  judgment. 

Effect  thereof,  when  the  judgment  has  been  satisfied  by  a  sale  of  a  mort- 
gagor's equity  of  redemption.    See  SALES,  3. 

JUDGMENT  CREDITOR. 
Redemption  from  a  prior  execution  sale.    See  REDEMPTION,  1,  2. 
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JUDGMENT  LIEN. 
Of  a  prior  mortgage  lien. 

Relative  rights  of  the  parties — and  of  the  effect  of  a  conveyance  of  the 
mortgagor's  equity  of  redemption  to  the  mortgagee.    See  MORTGAGES,  5,  6. 
Death  of  a  judgment  creditor. 

Effect  thereof  on  the  lien  of  the  judgment  —  his  personal  representative 
must  sue  out  execution  within  the  year.    See  LIEN,  1,  2,  3. 

JUDICIAL  NOTICE. 
Justices  of  a  county. 

When  the  court  will  take  judicial  notice  who  are  justices  of  the  peace.  See 
ACKNOWLEDGMENT  OF  DEEDS,  2. 

JURISDICTION. 
Defense  —  at  law  or  in  equity. 

1.  Satisfaction  of  a  judgment.  Where  a  plaintiff  in  execution  becomes 
the  purchaser  thereunder  of  the  debtor's  equity  of  redemption  in  land  which 
the  latter  had  previously  mortgaged,  the  purchaser  bidding  the  amount 
of  his  debt,  he  thereby  discharges  his  demand  against  his  debtor ;  and 
though  he  may  neglect  to  redeem  from  the  mortgage,  and  thus  lose  hia 
equity,  his  debt  is  not  thereby  revived.  Nor  will  a  reversal  of  the  judg- 
ment have  that  effect,  and  if  suit  is  again  brought  upon  the  original  debt, 
such  satisfaction  is  a  good  defense  at  law.  Equity  will  not  interpose  in 
such  a  case.  Finley  v.  Thayer  et  al.  350. 

In  courts  of  law. 

2.  To  enforce  the  rights  of  attaching  creditors  as  against  junior  execution 
liens.    See  LIENS,  12  to  16. 

Jurisdiction  in  chancery.    See  CHANCERY,  1  to  9. 

JURY. 
Must  decide  facts. 

1.  Not  the  court.  The  practice  in  this  State  does  not  warrant  the  court 
in  finding  the  facts,  and  directing  the  jury  how  to  find  their  verdict.  Baker 

.  Mich.  South,  and  North.  Ind.  R.  R.  Co.  et  al.  73. 

Weight  and  credibility  of  evidence. 

2.  Jury  are  the  judges  thereof.  In  all  cases  where  the  evidence  is  con- 
flicting, it  is  the  province  of  the  jury  to  weigh  and  give  to  it  the  weight  to 
which  it  is  entitled.  And,  in  such  case,  it  is  error  for  the  court  to  instruct 
them  as  to  which  is  most  entitled  to  weight  or  credibility.  In  doing  so, 
the  court  invades  the  province  of  the  jury,  and  commits  an  error,  for 
which  the  judgment  will  be  reversed.     Frizell  v.  Cole,  362. 

3.  It  is  exclusively  the  province  of  the  jury,  where  the  evidence  is  con- 
flicting, to  weigh  the  testimony  of  the  witnesses,  and  give  credence  where 
they  may  think  it  most  properly  belongs ;  and  with  their  decision  in  this 
regard,  courts  will  not  interfere.  Illinois  Central  Railroad  Co.  v.  Adams, 
475. 

36  —  42d  III. 
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JURY.    Continued. 
Question  op  law  and  pact. 

4.  Fencing  railroads.  The  question  of  the  obligation  of  a  railroad 
company  to  fence  their  road  at  a  particular  place  is  one  of  law,  not  of  fact, 
and  should  not  be  left  to  the  jury  to  decide.  Illinois  Central  Railroad 
Co.  v.  Whalen,  396. 

Judges  op  the  law  and  pact. 

5.  In  criminal  cases,  and  herein,  of  the  impropriety  of  instructing  the 
jury,  that  their  decision  is  not  final.    See  CRIMINAL  LAW,  5,  6.  7. 

JUSTICES  OF  THE  PEACE. 
Op  forms  op  action. 

1.  Not  important.  Where  a  plaintiff  sues  before  a  justice  of  the  peace, 
he  need  not  name  his  action,  or  even  if  he  mistakes  the  name,  it  will  not 
affect  his  right  to  recover.  In  such  a  case,  the  question  is,  whether  the 
justice  of  the  peace  has  jurisdiction  of  the  parties  and  the  subject  matter 
of  the  suit,  and  a  right  of  recovery  is  shown,  —  if  so,  then  he  must  have 
judgment.    Pollock  v.  McClurken,  370. 

Consolidating  causes  op  action. 

2.  Splitting  a  demand.  Under  the  statute  requiring  a  party  commenc- 
ing a  suit  before  a  justice  of  the  peace  to  consolidate  all  his  demands, 
which  are  of  such  a  nature  as  as  to  be  consolidated,  and  which  do  not 
exceed  $100  when  consolidated  into  one  action,  a  party  having  a  demand 
for  services  rendered  as  an  attorney  at  law,  made  up  of  several  items, 
amounting  in  the  aggregate  to  more  than  $100,  cannot  divide  such 
demand  and  maintain  two  suits  thereon.    Lucas  v.  Le  Compte,  303. 

3.  Such  an  account  is  one  entire  demand,  and,  when  the  amount  exceeds 
the  jurisdiction  of  the  justice,  a  recovery  thereon  can  only  be  had  in  some 
other  court  having  jurisdiction  of  the  amount ;  and  if  the  plaintiff  should 
split  the  cause  of  action  and  bring  two  suits  for  the  different  portions  of 
it,  before  a  justice  of  the  peace,  a  recovery  in  one  of  the  suits  would  bar 
a  recovery  in  the  other.    Ibid.  303. 

When  an  appeal  will  lie.    See  APPEALS  FROM  JUSTICES,  1,  2. 

LACHES. 
Who  chargeable  therewith.    See  LIMITATION,  1,  2,  3. 

LEVY. 

Levy  upon  personal  property. 

1.  What  constitutes.  It  is  not  a  sufficient  levy  of  an  execution  on  per- 
sonal property,  for  the  officer  to  indorse  an  inventory  of  the  property  on 
the  execution  in  the  presence  of  the  judgment  debtor,  but  the  officer  must 
perform  some  act  which  not  only  indicates  an  intention  to  seize  the  prop- 
erty, but  he  must  reduce  it  to  possession,  or  at  least  bring  it  within  his 
immediate  control.  A  mere  "  pen  and  ink  "  levy  will  not  be  sufficient. 
He  must  do  some  act  which,  if  not  protected  by  his  writ,  would  make  him 
a  trespasser.     Chittenden  et  al.  v.  Rogers  et  al.  100. 
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LEVY.    Levy  upon  personal  property.    Continued. 

2.  Levy  upon  property  in  possession  of  the  "  custodian "  in  the  city  of 
Chicago.  Where  personal  property  has  been  seized  under  process,  in  the 
city  of  Chicago,  and  placed  in  the  hands  of  the  "  custodian  "  provided  by 
the  act  of  1861,  it  is  in  the  actual  possession  of  the  custodian,  and  that  of 
the  officer  making  the  levy  becomes  constructive  only,  so  that  when 
another  execution  comes  to  the  hands  of  the  latter,  to  be  levied  on  the 
aame  property,  it  is  not  enough  that  he  makes  a  mere  memorandum  of 
tne  property,  it  not  being  present,  with  intent  to  attach  it  to  the  execu 
tion,  but  he  should  go  to  the  custodian,  and  there,  in  sight  of  the  property, 
make  the  levy  and  indorse  it  on  the  writ,  and  notify  the  custodian  of  his 
act.  Chittenden  et  al.  v.  Rogers  et  al.  100. 

LICENSE. 
Powers  op  the  town  op  Olney.    See  OLNEY,  TOWN  OF. 

LIENS. 
Judgment  lien. 

1.  Effect  of  the  death  of  the  plaintiff.  The  lien  of  a  judgment  is  not 
lost  by  the  death  of  the  plaintiff  therein.     Fitts  et  al.  v.  Davis  et  al.  391. 

2.  But  execution  must  issue  within  the  year.  But  when  the  plaintiff  dies 
within  the  year  after  the  last  day  of  the  term  at  which  the  judgment 
was  rendered,  without  having  sued  out  an  execution  thereon,  in  order  to 
continue  the  lien  of  the  judgment  the  personal  representative  of  the 
plaintiff  must  sue  out  an  execution  within  the  year,  as  authorized  by 
statute.     Ibid.  391. 

3.  If  in  such  case  the  personal  representative  permit  the  year  to  expire 
without  suing  out  an  execution,  the  lien  of  the  judgment  will  be  lost,  as 
against  intervening  rights.     Ibid.  391. 

4.  Its  relation  to  a  prior  mortgage,  and  effect  of  a  conveyance  of  the 
equity  of  redemption  to  the  mortgagee.    See  MORTGAGES,  5,  6. 

Mechanic's  lien. 

5.  Time  to  be  allowed  for  payment  of  money.  It  is  error  to  order  a  sale 
of  premises  when  there  is  no  redemption,  as  on  a  decree  to  enforce  a 
mechanic's  lien,  in  less  time  than  the  life  time  of  an  execution.  James  et 
al.  v.  Hambleton  et  al.  308. 

6.  Of  apportioning  the  lien  among  different  lots.  Where  materials  are 
furnished  for  the  erection  of  an  entire  block  of  buildings,  all  compact  as 
one  building,  and  under  one  roof,  it  is  proper  to  decree  the  mechanic's  lien 
against  the  entire  block,  although  it  may  be  built  upon  several  lots  of 
ground ;  and  it  is  not  necessary,  in  such  case,  that  the  lien  should  be 
apportioned  among  the  lots,  respectively,  according  to  the  value  of  the 
materials  furnished  upon  each.  Ibid.  308. 

7.  Rule  to  plead — in  proceedings  to  enforce  a  mechanic's  lien.  It  is  not 
necessary  to  authorize  a  default  in  such  proceeding  against  a  party  who 
is  brought  into  court  by  publication  that  a  rule  should  be  taken  against 
him  to  plead  or  answer  before  the  default  is  entered.  Ibid.  309. 
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LIENS.    Mechanic's  lien.    Continued. 

8.  Notice  by  publication  —  in  proceedings  to  enforce  a  mechanic's  lien— 
necessity  of  an  order  of  court  therefor.  It  is  not  necessary  that  there  should 
be  an  order  of  court  authorizing  notice  by  publication,  in  a  proceeding  to 
enforce  a  mechanic's  lien.  This  notice  is  governed  by  the  chancery  prac- 
tice, and  is  made  by  the  clerk,  on  proper  affidavit  filed,  and  without  any 
order  of  court.  James  et  al.  v.  Hambleton  et  al.  309. 

Vendor's  lien. 

9.  Not  favored.  The  implied  lien  of  a  vendor  of  land  for  unpaid  pur- 
chase money,  is  the  creature  of  courts  of  equity,  springing  up  without 
bargain  and  without  promise,  generally  unknown  to  the  world,  and  fre 
quently  operates  injuriously  on  the  rights  of  creditors  and  purchasers,  and 
ought  not  to  be  given  effect  where  evidence  exists  of  its  waiver.  Boynton 
v.  Champlin,  57. 

10.  What  constitutes  a  waiver.  The  mere  taking  of  the  bond,  note  or 
covenant  of  the  purchaser  of  land,  will  not  operate  as  a  waiver  of  the 
vendor's  lien  thereon  for  the  unpaid  purchase  money ;  but  where  a  distinct 
and  independent  security  is  taken,  either  of  property  or  of  the  responsi- 
bility of  a  third  person,  the  vendor's  lien  is  gone.  Ibid.  57. 

11.  So  where  the  vendor  takes,  as  security  for  the  purchase  money,  a 
bill  of  exchange  drawn  by  his  vendee  upon  a  third  person,  and  accepted 
by  the  latter,  he  takes  an  independent  security  which  extinguishes  his 
lien  upon  the  land.  The  acceptor  of  the  bill  becomes  the  principal  debtor ; 
he  places  himself  in  the  condition  of  a  maker  of  a  note,  and  is  primarily 
liable  to  the  vendor,  in  whose  favor  it  is  drawn.    Ibid.  57. 

Op  conflicting  liens  —  remedy. 

12.  In  case  of  conflicting  attachment  and  execution  liens.  Where  attach- 
ing creditors  have  obtained  their  judgments  in  a  court  of  law,  their  right 
to  have  the  property  levied  upon  applied  to  the  satisfaction  of  their  judg- 
ments is  as  well  protected  against  junior  execution  liens,  and  as  triable 
and  enforceable  in  that  court  as  in  a  court  of  chancery,  and  the  latter 
court  will  not  entertain  an  application  of  the  attaching  creditors  in  such 
a  case,  to  enforce  their  liens.     Chittenden  et  al.  v.  Rogers  et  al.  95. 

13.  Courts  of  law  have  full  and  general  supervisory  power  over  their 
process,  and  can  correct  or  prevent  any  abuse  of  it,  and  can  carry  into  full 
effect  all  their  judgments  by  their  own  machinery.     Ibid.  95. 

14.  So,  if  the  sheriff  is  about  to  proceed  under  executions  in  his  hands, 
contrary  to  law,  and  injuriously  to  the  interests  of  attaching  creditors 
whose  rights  are  prior  in  regard  to  the  property  or  fund  sought  to  be 
affected,  the  court  out  of  which  the  process  issued,  on  motion  for  that  pur- 
pose, can  correct  the  wrong,  and  force  the  officer  into  the  right  path ; 
courts  of  law  can  also  exercise  an  equitable  jurisdiction  over  the  execu- 
tion of  their  own  judgments  and  process.     Ibid.  95. 

15.  Where  the  property  attached  has  been  sold,  and  the  proceeds  are  in 
the  hands  of  the  officer,  who  intends  to  apply  the  money  so  collected  on 
the  attachment  executions  to  the  satisfaction  of  junior  executions  in  his 
hands,  issued  upon  other  judgments,  a  motion  to  the  court  by  the  attach- 
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LIENS     Of  conflicting  liens  —  remedy.     Continued. 

ment  creditors,  for  an  order  of  distribution,  is  all  that  would  be  necessary, 
and  that  would  be  effectual.     Chittenden  et  al.  v.  Rogers  et  al.  95. 

16.  Such  a  case  differs  in  no  respect,  in  regard  to  the  remedy  afforded  at 
law,  from  those  common  cases  where  there  are  several  executions  to  be 
satisfied  out  of  the  same  property.     Ibid.  95. 

Where  several  notes  are  secured  by  mortgage. 

17.  Holder  of  the  notes  may,  by  contract,  give  the  preference  to  the  last  of 
the  series.    See  CONTRACTS,  1. 

18.  Assignee  of  those  first  maturing  chargeable  with  notice  of  such  a  con- 
tract.   See  ASSIGNMENT,  1,  2,  3. 

LIMITATIONS. 
AGAINST  whom  the  statute  will  run. 

1.  Or  who  chargeable  with  laches.  It  is  not  understood  that  a  statute  of 
limitation  or  rule  of  limitation  in  equity  runs  against  a  possessor  of  real 
estate,  but  it  runs  against  him  who  is  out  of  possession.  Mills  et  al.  v. 
Lockwood,  112. 

2.  So,  laches  cannot  be  imputed  to  one  in  the  peaceable  and  undisturbed 
possession  of  land,  for  delay  in  resorting  to  a  court  of  equity  to  correct  a 
mistake  in  the  description  of  the  premises  in  one  of  the  coveyances 
through  which  his  title  must  be  deduced.     Ibid.  112. 

3.  In  this  case,  the  deed,  which  contained  the  misdescription  of  the 
premises,  was  made  in  March,  1841.  A  remote  grantee  obtained  a  deed 
in  February,  1858,  and  went  into  possession,  which  he  held  undisturbed, 
until  about  June,  1863,  when  the  heirs  of  the  grantor  who  made  the  deed 
in  1841,  brought  ejectment  against  him,  and  recovered,  the  party  in 
possession  seeking  on  the  trial  to  defend  under  title  derived  through  a 
sale  of  land  by  the  administrator  of  the  plaintiffs'  ancestor.  On  error, 
that  judgment  in  ejectment  was  affirmed.  The  defendant  in  ejectment 
then  took  a  new  trial  under  the  statute,  and  filed  his  bill  to  correct  the 
mistake  in  the  deed  of  1841.  The  bill  was  entertained  and  the  relief 
granted,  notwithstanding  the  objection,  that  the  complainant  was  guilty 
of  laches  in  not  seeking  the  correction  at  an  earlier  day.     Ibid.  112. 

Limitation  law  of  1839. 

4.  Of  its  character  as  a  limitation  law,  as  distinguishable  from  a  law 
transferring  title.  The  second  section  of  the  act  of  1839,  provides,  that, 
when  one  has  acquired  color  of  title  in  good  faith  to  vacant  and  unoccu- 
pied lands,  and  has  paid  the  taxes  thereon  for  seven  successive  years  from 
the  time  this  color  of  title  was  acquired,  and  afterward  gets  into  possession 
of  the  land  under  such  title,  no  title  whatever  can  prevail  against  him. 
The  statute  can  be  used  as  a  shield  to  protect  him  in  his  possession.  Mc- 
Cagg  et  al.  v.  Heacock  et  al.  153. 

5.  Should  the  holder  of  the  paramount  title,  however,  get  into  posses- 
sion before  the  party  who  has  color,  and  who  has  paid  the  taxes  for  seven 
successive  years,  such  possession  is  protected.     Ibid.  153. 

6.  The  act  is  a  limitation  law  only,  and  not  a  law  by  which  the  property 
of  one  man  can  be  transferred  to  another.     It  does  not  confer  title  on  the 
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LIMITATIONS.    Limitation  law  of  1839.    Continued. 

party  who  may  be  in  position  to  invoke  its  protection,  but  clothes  him 
merely  with  defensive  armor,  which  becomes  invulnerable  if  possession 
be  taken.    McCagg  et  al.  v.  Seacock  et  al.  153. 

7.  Former  decisions.  The  opinion  of  the  court  delivered  in  this  case  on 
a  former  hearing,  at  the  April  Term,  1864,  and  as  reported  in  34  111.  477, 
in  which  it  is  declared  to  be  the  legal  conclusion  under  the  statute,  that 
the  possessor,  who  has  conformed  to  its  conditions,  is  the  true  owner,  is 
modified  so  far  as  it  conflicts  with  the  rule  above  laid  down.     Ibid.  153. 

8.  And  that  part  of  the  opinion  in  the  case  of  Newland  v.  Marsh,  19  111. 
885,  which  declares,  that  the  party  may  avail  himself  of  the  bar  whether 
he  is  sued  while  in  or  out  of  possession,  is  dictum,  merely,  so  far  as  it 
expresses  any  rule  as  to  his  right  to  interpose  the  statute  if  out  of 
possession,  as  that  was  not  a  question  before  the ,  court.  The  rule  is 
understood  to  be,  that  the  statute  can  be  used  as  a  shield  to  protect  a 
party  in  possession.     Ibid.  153. 

9.  Payment  of  taxes  —  by  whom.  The  benefit  arising  from  the  payment 
of  taxes  upon  real  estate  by  a  party  without  title  or  interest,  does  not 
inure  to  the  benefit  of  the  party  claiming  under  color  of  title.  Jayne  v. 
Gregg,  413. 

10.  So,  where  A  paid  taxes  on  real  estate,  from  1853  to  1858  inclusive, 
and,  in  March,  1858,  conveyed  his  title  to  B,  who  paid  the  taxes  from  1859 
to  1863  inclusive ;  Held,  that  A,  having  parted  with  his  title  before  the 
taxes  for  the  year  1858  became  a  lien  upon  the  land,  was  under  no  obli- 
gation to  pay  them  ;  and  that  B  cannot  claim  the  benefit  of  A's  payment, 
as  against  the  patent  title.     Ibid.  413. 

Residence,  under  act  op  1835. 

11.  Actual  residence  not  presumed.  Where  a  defendant  in  ejectment 
relies  upon  the  limitation  law  of  1835,  mere  evidence  of  possession  will 
not  authorize  a  presumption  that  the  possession  was  by  actual  residence 
as  required  by  the  act.    Ibid.  413. 

LIVE  STOCK. 
Running  at  large. 

Liability  of  railroad  companies  for  injury   thereto.     See    NEGLI- 
GENCE, 14. 

LOAN  OF  CHATTELS. 
Whether  fraudulent.    See  STATUTE  OF  FRAUDS,  1,  2 

MALICIOUS  PROSECUTION. 
Necessity  of  a  trial  and  acquittal. 

*  1.  Whether  a  trial  by  jury  is  necessary,  before  an  action  will  lie.  It  is 
not  essential,  in  order  that  a  party  may  maintain  an  action  for  malicious 
prosecution,  that  there  should  be  trial  by  jury  and  a  verdict  of  acquittal 
rendered  upon  the  charge  preferred  against  him.  Gilbert  v.  Emmons,  144. 
2.  Former  decision.  The  case  of  Hurd  v.  Shaw,  20  111.  356,  so  far  as  a 
contrary  rule  is  intimated  therein,  is  overruled.     Ibid  144. 
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MALICIOUS  PROSECUTION.    Continued. 
Action  against  two. 

3.  What  concurrence  will  render  both  liable.  One  person  cannot  be 
made  liable  in  damages  because  he  knows  that  another  person  is  abont  to 
commit  an  unlawful  act,  even  though  he  fails  to  protest  against  it,  and 
therefore,  in  the  ordinary  use  of  language,  may  be  said  to  have  consented 
to  it.     Gilbert  v.  Emmons,  144. 

4.  So,  where  one  of  two  partners  was  about  to  commence  a  prosecution 
against  a  party,  upon  a  charge  of  having  stolen  the  money  of  the  firm, 
the  mere  "  knowledge  and  consent "  of  the  other  partner  that  he  should 
have  the  person  accused  arrested,  would  not  render  the  partner  so  know- 
ing and  consenting,  liable  to  an  action  for  malicious  prosecution,  at  the 
suit  of  the  person  arrested.    Ibid.  144. 

5.  Something  further  would  be  necessary  in  order  to  make  him  liable. 
It  would  be  necessary  that  his  "  consent "  should  be  of  so  active  and 
positive  a  character  as  to  amount  to  advice  and  co-operation.    Ibid.  144. 

6.  If  he  advised  the  arrest,  although  he  may  not  have  directly  caused 
it,  he  would  be  equally  responsible  with  the  other  partner  who  was  the 
active  prosecutor.  But  his  mere  "knowledge  and  consent"  would  not 
render  him  liable.    Ibid.  144. 

Allegations  and  pkoops. 

7.  Averment  of  an  acquittal  by  a  grand  jurg,  in  a  declaration  for  mali 
cious  prosecution— what  will  support  it.  See  PLEADING  AND  EVI- 
DENCE, 1. 

MASTER  IN  CHANCERY.    See  CHANCERY,  29,  30. 

MASTER'S  DEED. 
Under  foreclosure. 

Whether  it  must  be  confwmed.    See  MORTGAGES,  16. 

MEASURE  OF  DAMAGES. 
In  trespass  to  realty. 

1.  In  a  suit  by  the  purchaser  in  possession  against  the  owner  of  the  legal 
title.  Where  a  purchaser  of  land  is  in  the  lawful  possession  thereof,  he 
may  maintain  an  action  of  trespass  for  injuries  thereto,  even  against  his 
vendor  who  may  still  hold  the  legal  title,  and  the  fact  that  the  defendant 
does  hold  the  legal  title  will  not  exempt  him  from  liability  for  damages 
for  injuries  done  to  the  freehold.    Smith  v.  Price,  399. 

Pecuniary  condition  op  a  party. 

2.  When  proof  thereof  is  admissible,  in  view  of  the  damages.  See 
EVIDENCE,  30. 

MISJOINDER  OP  PARTIES. 
In  actions  for  tort. 

Misjoinder  of  parties  defendant,  cannot  be  alleged.    See  PARTIES,  9. 
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MISTAKE. 
Reforming  instrument. 

1.  Only  in  a  clear  case.  To  justify  a  court  of  chancery  in  reforming  a 
deed,  the  evidence  of  the  mistake  must  be  clear  and  convincing.  Correct- 
ing mistakes  is  a  matter  of  discretion  in  the  court,  but  not  to  be  exercised 
without  the  strongest  and  most  satisfactory  evidence  of  its  justice. 
Mills  et  al.  v.  Lockwood,  111. 

2.  A  court  of  equity  will  not  reform  a  deed  on  loose  and  unsatisfactory 
evidence,  such  as  the  mere  supposition  and  understanding  of  persons  in 
the  vicinity  of  the  property.  The  testimony  must  be  of  persons  who 
have  the  means  of  knowing,  and  do  know,  what  the  intention  of  the  par- 
ties was,  and  that  a  mistake  did  occur.    McDonald  v.  Starkey  et  al.  442. 

3.  When  the  relief  will  be  granted.  But  on  full  proof  of  a  mistake, 
an  equity  arises  in  favor  of  the  party  affected  by  it,  which  the  court  is 
bound  to  protect,  if  protection  can  be  afforded  without  injury  to  innocent 
purchasers,  without  notice  of  the  mistake.    Mills  et  al.  v.  Lockwood,  111. 

4.  And  a  party  who  seeks,  through  the  aid  of  a  court  of  chancery,  the 
correction  of  a  deed  to  an  antecedent  holder  of  the  title  to  land,  for  a  mis- 
take in  the  description  of  the  premises,  ought  not  to  be  prejudiced  in  his 
claim  to  relief,  because,  before  filing  his  bill,  he  sought  to  defend  an  action 
of  ejectment  for  the  premises,  under  title  derived  by  other  means  than 
through  the  deed  complained  of.    Ibid.  111. 

See  ESTOPPEL. 

5.  Where  it  clearly  appears  that  in  drawing  a  lease  the  scrivener  has, 
by  mistake,  omitted  to  insert  the  declaration  of  a  use,  a  court  of  equity 
will  reform  the  deed  and  correct  the  mistake.  But,  until  the  mistake  is 
satisfactorily  shown,  the  instrument  will  be  presumed  to  correctly  state 
the  intention  of  the  parties,  by  and  to  whom  it  was  made.  McDonald  v. 
Starkey  et  al.  442. 

6.  When  laches  may  be  imputed  to  a  party  seeking  the  correction  of  a 
mistake.    See  LIMITATIONS,  1,  2,  3. 

MORTGAGES. 
What  constitutes  a  mortgage. 

1.  Wliere  the  deed  is  absolute  in  form.  A  deed,  absolute  on  its  face,  will 
be  held  a  mortgage,  if,  from  the  instrument  in  writing,  and  the  surround- 
ing circumstances,  it  appears,  that  it  was  the  intention  of  the  parties,  that 
it  should  be  a  security  for  a  debt.  The  intention  of  the  parties,  when 
ascertained,  must  govern.    Ewart  v.  Walling,  453. 

2.  Where  the  grantor  was  indebted  to  the  grantee,  was  sued,  and  he  pro- 
pared  a  deed  for  property  of  thrice  the  value  of  the  debt ;  sent  an  agent 
to  the  grantee  with  the  deed,  without  any  previous  negotiation,  and  pro- 
posed to  deliver  it  upon  receiving  a  bond  for  a  reconveyance,  on  the  pay- 
ment of  the  debt  within  three  years,  and  the  grantee  objected,  saying  ho 
only  wanted  his  money,  but  finally  consented  upon  being  assured,  that 
the  property  was  of  much  greater  value  than  the  debt,  and  it  was  agreed, 
that  the  debtor  should  occupy  the  property  free  of  rent,  which  he  did, — 
held,  that  the  transaction  constituted  but  a  security  for  the  debt  in  equity, 
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MORTGAGES.    What  constitutes  a  mortgage.     Continued. 

and  not  an  absolute  conveyance  of  the  land,  and  might  be  foreclosed  or 
redeemed  like  a  mortgage  in  the  usnal  form.    Ewart  v.  Walling,  453. 

3.  In  equity,  it  is  not  the  form,  but  the  intention,  that  givres  character  to 
such  transactions.  Equity  will  enforce  it  as  an  absolute  conveyance  or  as 
a  mortgage,  according  to  the  design  of  the  parties  when  it  was  entered 
into  by  them.     Ibid.  453. 

Junior  judgment  lien. 

4.  Its  relation  to  a  prior  mortgage.  Where  a  party  sells  real  estate,  and 
takes  a  mortgage  on  the  premises  to  secure  the  purchase  money,  and  it  is 
recorded,  it  becomes  a  lien  and  notice  of  the  fact ;  and  a  third  person 
recovering  a  judgment  against  the  mortgagor,  in  the  Circuit  Court, 
acquires  a  lien  on  the  premises,  subject  to  the  mortgage,  which  is  entitled 
to  priority  in  satisfaction.    Fitts  et  al.  v.  Davis  et  al.  391. 

Conveyance  of  equity  op  redemption  to  mortgagee. 

5.  Its  effect  upon  a  junior  judgment  lien.  Where  a  mortgagor,  under 
such  circumstances,  reconveys  the  premises  to  the  mortgagee  and  thus 
cancels  the  mortgage  debt,  the  lien  of  the  judgment  creditor  is  not  thereby 
destroyed,  but  he  may,  after  selling  under  his  judgment,  and  acquiring 
title  to  the  equity  of  redemption,  redeem  the  premises  by  paying  the 
mortgage  debt  and  interest.  And  when  the  judgment  debtor  has  died, 
his  administrator  occupies  the  same  relation  to  the  premises.     Ibid.  391. 

6.  Effect  upon  tJie  mortgagee's  lien.  A  mortgagee  by  receiving  a  con- 
veyance of  the  premises  from  the  mortgagor  does  not  thereby  lose  his 
lien,  nor  is  it  postponed  to  a  junior  incumbrance  by  judgment.  If  the 
judgment  creditor  or  his  representatives,  by  a  sale  under  the  judgment, 
acquires  the  equity  of  redemption,  it  remains  subject  to  the  payment  of 
the  mortgage  debt.    Ibid.  391. 

Subsequent  purchasers  prom  mortgagor. 

7.  Subsequent  purchaser  from  the  mortgagor  of  a  part  of  the  premises  — 
only  secondarily  liable.  If  a  mortgagor  conveys  a  portion  of  the  mortgaged 
premises,  retaining  a  portion  himself,  as  between  the  mortgagor  and  his 
grantee,  that  portion  retained  by  the  mortgagor  should  be  first  applied  to 
the  payment  of  the  mortgage.    Iglehart  et  al.  v.  Crane  &  Wesson,  261. 

8.  And  when  a  court  of  chancery  requires  a  mortgagee  first  to  exhaust 
that  part  of  the  mortgaged  property  still  held  by  the  mortgagor,  it  is  only 
another  application  of  the  principle,  that  where  there  are  two  creditors 
standing  in  equal  equity,  one  of  whom  has  security  upon  two  funds  and 
the  other  upon  only  one  of  the  two,  the  former  is  required  to  proceed, 
primarily,  against  the  fund  upon  which  the  latter  has  no  claim.     Ibid.  261. 

9.  Subsequent  purchaser  of  the  remaining  portion  —  of  his  rights  in 
respect  to  the  prior  purchaser.  A  subsequent  purchaser  of  the  portion  thus 
retained  by  the  mortgagor,  with  notice  of  the  prior  sale  of  the  other  por- 
tion, simply  steps  into  the  shoes  of  the  mortgagor,  and  will  hold  his 
portion  subject  to  be  charged  primarily  with  the  payment  of  the  mort- 
gage. He  can  claim  no  equity  which  would  displace  that  of  the  prior 
grantee  of  the  other  portion  of  the  mortgaged  premises,  who  may  still 
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MORTGAGES. 
Subsequent  purchasers  from  mortgagor.    Continued. 
insist  that  the  portion    remaining  when  he    purchased  shall  be  first 
exhausted,  in  satisfaction  of  the  mortgage,  before  his  portion  shall  be 
chargeable  therewith.     Jglehart  et  al.  v.  Crane  &  Wesson,  261. 

10.  Of  successive  sales  by  the  mortgagor  to  different  persons  —  of  the 
relative  rights  of  the  several  purchasers.  So,  when  a  mortgagor  makes 
successive  sales  of  distinct  parcels  of  the  mortgaged  property  to  different 
persons  having  notice  of  the  prior  sales,  and  the  mortgagee  afterward  files 
a  bill  to  foreclose,  the  different  parcels  are  to  be  subjected  to  the  payment 
of  the  mortgage  in  the  inverse  order  of  their  alienation.     Ibid.  261. 

11.  Release  by  the  mortgagee  of  the  primary  fund  —  its  effect  upon  the 
portion  secondarily  liable.  From  the  foregoing  rule  as  to  the  order  in 
which  mortgaged  premises  shall  be  charged,  it  follows,  that  if  the  mort- 
gagee, with  actual  notice  of  the  facts,  releases  from  the  mortgage  that 
portion  of  the  premises  primarily  liable,  he  thereby  releases,  pro  tanto, 
the  portion  secondarily  liable.  When  the  mortgage  is  sought  to  be 
enforced  against  the  owner  of  the  latter  he  can  claim  an  abatement  of  his 
liability  to  the  extent  of  the  value  of  that  portion  which  should  have 
made  the  primary  fund.    Ibid.  261. 

12.  Subsequent  purchasers  from  mortgagor  —  not  affected  by  an  agree- 
ment between  mortgagor  and  mortgagee,  of  which  they  have  no  notice. 
Where  a  mortgagee  executed  an  agreement  to  his  mortgagor  that  he 
would  release  from  time  to  time  such  portion  of  the  mortgaged  premises 
as  the  mortgagor  might  sell,  upon  being  paid  on  the  purchase  money  a 
certain  sum  on  each  parcel  sold,  subsequent  purchasers  from  the  mortgagor 
who  had  not  obtained  releases,  would  not  be  affected  by  such  agreement, 
unless  they  had  notice  of  it,  either  actual  or  constructive.    Ibid.  262. 

Foreclosure. 

13.  Of  the  decree  —  as  to  extent  of  interest  to  be  sold.  Where  a  decree 
required  the  master  to  sell  all  of  the  mortgagor's  title  and  interest,  and 
the  master  proceeded  to  and  purported  to  sell  the  land,  —  held,  that  the 
sale  was  not  a  departure  from  the  decree,  and  the  mortgagor  cannot  com- 
plain that  more  was  sold  than  he  held.   Walker  v.  Schum,  462. 

14.  Bale  under  foreclosure  —  whether  report  thereof  is  necessary  —  waiver 
of  irregularities.  Prior  to  the  adoption  of  the  act  of  1843,  giving  redemp- 
tions from  sales  of  mortgaged  premises,  they  were  sold  without  redemp- 
tion, or  a  strict  foreclosure  was  had.  By  that  act,  however,  a  redemption 
was  given  on  sales  under  a  decree  of  foreclosure,  as  in  cases  of  sales  on 
executions  at  law.  Under  the  statute  the  decree  requires  the  master  to 
give  to  the  purchaser  a  certificate  of  purchase,  and  usually  requires  him 
to  execute  a  deed  if  the  property  is  not  redeemed.  It  would  be  the  better 
practice  for  the  master  to  report  the  sale  for  approval  to  the  next  term  of 
the  court.  But  the  defendant,  by  failing  to  have  the  sale  set  aside  until 
the  redemption  expires  and  a  deed  is  made,  waives  all  technical  objections, 
and  can  only  resist  the  sale  where  he  has  suffered  manifest  injury  by  the 
manner  in  which  the  sale  was  made.  Ibid.  462. 
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15.  Master's  deed — recitals  of  the  term  at  which  the  decree  was  rendered. 
When  a  deed  recites  a  decree  of  one  term,  and  the  entry  of  the  judge  on 
his  docket  at  a  subsequent  term  requires  it  to  be  rec<  rded  as  of  the  previ- 
ous term,  and  the  decree  fails  to  show  at  what  term  it  was  enrolled  and 
signed,  it  will  be  presumed  that  it  was  rendered  as  of  the  term  at  which 
it  was  recorded.    Walker  v.  Schum,  462. 

16.  Confirmation  of  deed  —  whether  necessary.  When  a  master's  deed 
was  offered  in  evidence  by  plaintiff,  to  be  followed  with  the  record  and 
decree  under  which  the  sale  was  made,  who  at  the  time  stated  that  he 
would  not  offer  a  decree  of  the  court  approving  and  confirming  the  sale,  — 
held,  that,  if  the  sale  was  in  conformity  to  the  decree,  it  was  admissible. 
The  decree  is  the  sentence  of  the  law  authoritatively  announced,  and 
when  obeyed  by  the  master,  the  legal  effect  and  consequences  contem- 
plated by  law  are  accomplished.  Ibid.  462. 

Op  several  notes  secured  by  mortgage. 

Mortgagee  may,  by  contract,  give  the  preference  to  the  last  of  the  series. 
See  CONTRACTS,  1. 

Assignee  of  notes  first  maturing,  clmrgeable  with  notice  of  such  a  contract. 
See  ASSIGNMENT,  1,  2,  3. 
Sale  op  mortgagor's  equity  op  redemption. 

To  what  extent  a  satisfaction  of  the  judgment  under  which  the  sale  was 
made.    See  SALES,  1,  2,  3,  4. 
Notice  to  prior  incumbrancer. 

Of  deeds  made  subsequent  to  his  own  mortgage — notice  must  be  actual,  not 
constructive.     See  NOTICE,  6. 
Notice  to  subsequent  purchasers. 

May  be  constructive,  only.    Same  title,  7. 

MUNICIPAL  CORPORATIONS.    See  CORPORATIONS,  1,  2;  HIGHWAYS, 

1  to  11. 

NEGLIGENCE. 
On  the  part  op  railroads. 

1.  Escape  of  fire  from  engines.  It  is  negligence  in  a  railroad  company 
failing  to  provide  all  the  most  approved  appliances  to  arrest  sparks  issuing 
from  the  smoke  stacks  of  the  engine.  Illinois  Central  Railroad  Co.  v. 
McClelland,  355. 

2.  Where  sparks  are  thrown  one  hundred  feet  by  an  engine  running 
upon  a  road,  the  conclusion  is  irresistible,  that  the  engine  had  not  the 
proper  appliances.     Ibid.  355. 

3.  But  whether  such  result  was  because  of  the  absence  of  appliances,  or 
because  the  engine  was  poor  or  out  of  order,  makes  no  difference.  If  the 
company  runs  poor  engines  or  those  out  of  order,  they  must  be  held  liable 
for  casualties  occasioned  thereby.  Ibid.  358. 

4.  Escape  of  fire  —  burden  of  proof  as  to  use  of  proper  appliances. 
When  it  appears  that  fire  has  escaped  from  a  railroad  locomotive,  it  wil] 
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be  presumed  that  the  company  were  not  employing  the  best  known  con- 
trivances to  retain  the  fire,  and  it  will,  to  rebut  the  presumption,  devolve 
upon  the  company  to  show  that  such  machinery  was  thus  employed  and 
in  repair.  It  is  presumed  to  have  been  the  design  of  the  general  assembly 
that  railroad  companies  should  use  all  reasonable  precautions  to  prevent 
the  escape  of  fire,  and  they  will  be  held  to  the  discharge  of  that  duty 
Illinois  Central  Railroad  Co.  v.  Mills,  407. 

5.  But,  although  it  may  appear  that  fire  has  escaped  from  the  locomo- 
tive of  a  railroad  company  by  which  the  property  of  a  plaintiff  is  burnt, 
still  that  is  not  conclusive  evidence  of  liability  of  the  company.  Such 
bodies  are  not  insurers  against  the  escape  of  fire  from  their  engines.  To 
so  hold  would  leave  them  liable,  although  the  utmost  diligence  might  be 
employed.     Such  a  rule  has  not  obtained.  Ibid.  407. 

6.  Condition  of  the  right  of  way.  It  is  not  a  conclusion  of  law  that  a 
railway  company  is  guilty  of  negligence  by  permitting  grass  and  weeds 
to  remain  on  their  right  of  way,  and  become  dry  and  combustible,  which 
ignite  and  communicate  to  adjoining  lands.  It  is  a  question  of  fact  to  be 
determined  by  the  jury,  in  view  of  the  extent  to  which  weeds  and  grass 
have  been  allowed  to  accumulate  in  the  particular  locality,  the  season  of 
the  year,  and  all  other  circumstances  affecting  the  liability  of  fire  to  com- 
municate. The  company  are  required  to  use  the  same  diligence  in  remov- 
ing dry  grass  and  weeds  and  other  combustible  materials  from  exposure 
to  ignition  by  the  locomotive,  that  a  cautious,  prudent  man  would  use  in 
reference  to  combustible  materials  on  his  own  farm,  if  exposed  to  the  same 
hazard  from  such  materials.  Ibid.  407. 

7.  Whether  the  loss  is  occasioned  by  fire  commenced  on  the  right  of 
way  of  the  company  in  the  first  instance,  and  then  spread  to  the  property 
destroyed,  is  not  very  material,  as  the  gravamen  of  the  action  in  such  a 
case  is,  loss  by  fire  occasioned  by  the  negligence  of  the  company,  and  the 
plaintiff  is  not  confined  to  proof  of  the  precise  place  where  the  fire  origin- 
ated. Illinois  Central  Railroad  Co.  v.  McClelland,  360. 

8.  Degree  of  care  required  of  railroads,  as  compared  with  individuals. 
The  care  and  diligence  required  in  every  case  should  have  some  relation 
or  affinity  to  the  nature  of  the  business  and  of  the  instrumentalities  by 
which  it  is  conducted.  So  a  much  higher  degree  of  care  should  be 
required  of  an  association  owning  and  controlling  such  dangerous 
machines  as  railroad  locomotives,  than  is  usually  exercised  by  a  prudent 
man  about  his  own  property.  Per  Mr.  Justice  Breese,  in  Illinois  Central 
Railroad  Co.  v.  Mills,  408. 

9.  Railroad  companies  should  not  only  make  their  engines  as  safe  aa 
possible,  by  using  the  most  approved  appliances  to  prevent  the  scattering 
of  fire,  but  they  should  remove  all  combustible  material  and  keep  it  from 
their  roadway  ;  these  being  done,  they  should  be  exonerated  from  liability, 
should  accident  happen,  unless  actual  negligence  be  proved  against  them. 
Ibid.  408. 
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Of  mutual  negligence. 

10.  In  regard  to  loss  by  fire  from  an  engine.  In  an  action  against  a 
railroad  company  to  recover  damages  resulting  from  fire  escaping  from 
a  passing  locomotive,  by  the  negligence  of  the  company,  where  it 
appears,  that  the  son  and  servant  of  the  plaintiff  was  in  a  position  to 
have  prevented  any  damage  from  the  fire,  and  made  no  efforts  to  do  so,  it 
was  an  act  of  negligence  on  his  part  for  which  the  plaintiff  is  answerable ; 
and  he  cannot  recover  from  the  company,  whose  engines  were  the  cause 
of  the  fire,  any  damages  that  he  may  have  sustained.  Illinois  Central  Rail- 
road Co.  v.  McClelland,  359. 

11.  In  driving  stock  over  a  railroad.  In  an  action  on  the  case  for 
damages,  where  the  evidence  shows,  that  the  plaintiff  and  the  defendant 
stand  in  pari  delicto,  there  can  be  no  recovery.  Ohio  and  Miss.  Railroad 
Co.  v.  Eaves,  283. 

12.  The  court  is  not  disposed  to  relax  in  any  degree,  the  requirements 
of  the  statute  as  to  the  duty  of  railway  companies,  to  give  warning  of 
approaching  trains  by  a  continuous  ringing  of  the  bell  or  sounding  of  a 
whistle,  for  the  distance  of  eighty  rods  before  arriving  at  a  crossing ;  the 
willful  disregard  of  it  is  gross  negligence.  Ibid.  283. 

13.  Yet,  in  an  action  against  a  railroad  company,  for  killing  stock  at  a 
railroad  crossing,  a  verdict  for  the  plaintiff  will  be  set  aside  as  against 
the  evidence,  when  it  appears,  that  no  bell  was  rung  or  whistle  sounded, 
as  required  by  law,  and  also  appears,  that  the  plaintiff,  then  in  charge  of 
the  stock,  was  told  by  his  son,  that  he  thought  he  heard  a  train  coming, 
but  decided  to  rush  the  stock  over  without  looking,  and  in  doing  so,  three 
of  them  were  killed.  Ibid.  283. 

Injury  to  stock  running  at  large. 

14.  By  railroads.  If  a  railway  company  neglects  to  comply  with  the 
statutory  requirements,  and  an  injury  to  an  animal  occurs,  which  is  fairly 
attributable  to  such  neglect,  the  mere  fact,  that  the  animal  is  at  large,  if 
so  at  large  in  violation  of  no  general  or  local  law,  will  not  relieve  the 
company  of  its  liability,  even  though  the  animal  may  go  upon  the  track 
from  uninclosed  lots  adjacent  to  the  crossing,  and  is  not  standing  when 
injured  on  the  actual  intersection  of  the  railway  and  the  highway.  Toledo, 
Wabash  and  Western  R.  R.  Co.  v.  Ferguson,  449. 

Necessity  of  proof  of  negligence. 

15.  Or  when  it  will  be  inferred.  In  an  action  against  a  railroad  company 
to  recover  damages  for  the  killing  of  the  stock  of  the  plaintiff  by  the 
railroad,  and  the  accident  is  attributable  to  a  defective  fence,  which  it  was 
the  duty  of  the  company  to  provide,  if  the  company  has  failed  to  erect  a 
suitable  fence,  negligence  is  inferred ;  but  where  they  have  performed 
this  duty,  the  negligence  must  be  proved,  as  in  ordinary  cases.  Illinois 
Central  R.  R.  Co.  v.  Whalen,  396. 

Shipping  hogs  in  hot  weather. 

16.  Duty  as  to  applying  water  to  them.  Where  live  hogs  are  shipped  in 
railroad  cars,  and,  by  reason  of  their  crowded  and  unnatural  condition. 
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become  heated,  which  can  only  be  allayed  and  the  property  saved,  by 
throwing  water  upon  them  while  in  the  cars,  and  this  fact  is  made  known 
to  the  conductor  of  the  train,  and  it  being  customary  for  them  to  apply 
water  in  such  cases,  and  they,  having  the  necessary  conveniences  for 
applying  the  water,  neglect  so  to  do,  in  consequence  of  which  some  of  the 
hogs  die,  such  conduct  would  be  gross  negligence  on  the  part  of  the  con- 
ductor, for  which  the  company  would  be  liable.  Illinois  Central  Railroad 
Co.  v.  Adams,  474. 
Contracting  against  negligence. 

To  what  extent  allowable.    See  CONTRACTS,  3. 
Sidewalks  in  cities. 

Liability  of  cities  for  injuries  resulting  from  neglect  to  keep  sidewalks  in 
repair,  or  to  remove  obstructions  therefrom.    See  HIGHWAYS,  1  to  8. 
Lighting  bridges  in  cities. 

Liability  for  injuries  resulting  from  bridges  being  insufficiently  lighted  at 
night.    See  same  title,  9,  10, 11. 

NEGOTIABLE  INSTRUMENTS. 
Checks  —  certified  and  uncertified. 

Of  their  nature,  and  of  the  ultimate  liability  of  the  drawer.  See 
CHECKS,  1  to  9. 

NEW  TRIALS. 
Verdict  against  the  evidence. 

1.  The  rule  in  civil  cases.  When  a  verdict  is  contrary  to  the  evidence, 
or  when  there  is  no  evidence  to  support  it,  the  court  will  grant  a  new 
trial.  Southworth  v.  Hoag,  446. 

2.  A  verdict  will  be  set  aside  when  it  is  not  sustained  by  the  evidenca 
Where  there  is  no  evidence  to  sustain  a  portion  of  the  finding  it  cannot 
be  sustained.  Corey  v.  McDaniel,  512. 

3.  Where  the  question  has  been  fairly  presented  to  a  jury,  whether  a 
contract  is  joint  or  several,  the  finding  will  not  be  disturbed  unless  it  is 
manifestly  against  the  weight  of  evidence.  Pollock  v.  McClurken,  370. 

4.  When  it  cannot  be  seen,  that  a  verdict  is  against  the  weight  of 
evidence,  it  will  not  be  disturbed.    Town  of  Vinegar  Hill  v.  Busson,  45. 

5.  When  there  is  no  more  than  a  mere  doubt,  whether  the  finding  of 
the  court  is  correct,  it  will  not  be  disturbed.  Before  such  finding  will  be 
disturbed,  because  it  is  not  sustained  by  the  testimony,  it  must  appear  that 
the  evidence  is  insufficient.    De  Forrest  v.  Oder,  500. 

6.  The  rule  in  criminal  cases.  The  rule  that  an  appellate  court  will  not 
interfere  to  set  aside  a  verdict,  unless  it  is  palpably  against  the  evidence, 
obtains  in  the  largest  sense  in  civil  cases,  but  it  is  not  applied  to  the  same 
extent  in  criminal  cases,  especially  where  life  is  at  stake.  Folk  v.  The 
People,  331. 

7.  Hence,  in  a  capital  case,  when  this  court,  on  considering  the  whole 
record,  shall  be  satisfied  justice  has  not  been  done,  the  case  will  be  sent 


INDEX.  575 


NEW  TRIALS.    Verdict  against  the  evidence.    Continued. 

to  another  jury ;  and  it  need  not  appear  that  the  first  jury  acted  rashly, 
by  deciding  against  the  evidence.     Falk  v.  The  People,  331. 
Granted  upon  the  merits. 

8.  Presumption.  When  a  court  grants  a  new  trial  it  is  presumed  to  be 
on  the  merits  of  the  case.    Brenner  v.  Coerber,  497. 

Effect  of  new  trial. 

9.  The  granting  of  a  new  trial  upon  the  merits  opens  the  whole  case 
and  new  testimony  may  be  heard  on  the  issues.     Ibid.  497. 

De  minimis  non  curat  lex. 

10.  The  court  will  not  in  general  grant  a  new  trial,  or  reverse  a  decree 
where  the  value  of  the  amount  in  dispute,  to  which  the  plaintiff  would  be 
fairly  entitled,  is  too  inconsiderable  to  merit  a  second  examination.  Mo- 
Nutt  v.  Dickson,  498. 

Obviating  grounds  for  new  trial. 

11.  By  concessions  from  the  opposite  party.  Where  the  plaintiff  in  a 
suit,  who  has  a  verdict  returned  in  his  favor,  asks  a  new  trial  on  the 
ground  that  the  verdict  is  too  small,  the  defendant  may  obviate  the  alleged 
error,  if  the  amount  for  which  the  verdict  should  have  been  found  can  be 
ascertained  by  computation,  by  agreeing  that  a  judgment  may  be  entered 
against  him  for  the  proper  amount.  But  such  a  practice  should  be  per- 
mitted only  in  a  clear  case.     Carr  v.  Miner,  180. 

New  trial  at  law. 

12.  When  awarded  by  decree  in  chancery.  The  rule  is,  that  a  court 
of  chancery  will  use  its  power  to  set  aside  a  verdict  and  judgment  at  law 
only  where  it  is  made  clear  that  a  wrong  has  been  done.  The  evidence 
must  be  very  satisfactory.    Hewitt,  Admr.,  v.  Lucas,  296. 

13.  It  would  be  establishing  a  most  dangerous  precedent,  to  hold,  that 
random  expressions  used  in  casual  conversations,  sworn  to  after  a  long 
lapse  of  time,  and  improbable  in  themselves,  could  be  made  a  sufficient 
basis  for  awarding  a  new  trial.     Ibid.  296. 

14.  Hence,  the  testimony  of  two  witnesses  as  to  statements  made  in  a 
casual  conversation,  which  testimony  is  negatively  contradicted  by  three 
other  witnesses  who  were  present  at  the  same  time  and  heard  no  such 
statements,  will  not  authorize  a  new  trial ;  especially  in  view  of  the  facts 
that  considerable  time  had  elapsed,  that  the  attention  of  the  two  witnesses 
had  not  been  particularly  directed  to  the  conversation,  and  that  the  state- 
ments were  in  themselves  extremely  improbable.    Ibid.  296. 

Motion  for  a  new  trial. 

Can  only  be  preserved  by  a  bill  of  exceptions.    See  EXCEPTIONS  AND 
BILLS  OF  EXCEPTIONS,  6. 

NOTICE. 
What  constitutes  notice. 

1.  Generally.  Actual  notice  and  a  knowledge  of  such  facts  as  would 
necessarily  lead  a  person  acting  in  good  faith  to  actual  notice,  are  one  and 
the  same  thing.     White  v.  Kibby,  510. 
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2.  To  purchasers  —  recitals  in  a  deed.  A  person  must  be  held  to  notice 
of  whatever  appears  upon  the  face  of  his  own  title.   White  v.  Kibby,  510. 

3.  A  deed  contained  the  following  clause  :  "  We  will  warrant  and  defend 
the  same  against  all  claims  whatsoever  excepting  any  suit  or  suits  pending, 
commenced  by  one  Alexander  C.  Kibby,  of  Cumberland  county,  Illinois," — 
held,  sufficient  notice  to  the  grantee,  of  lien  of  an  attachment  suit  against 
his  grantor.     Ibid.  510. 

4.  Where  a  party  holds  a  conveyance  for  land,  and  there  is  a  misde- 
scription of  the  premises  therein,  and,  on  conveying  to  another  by  deed  in 
which  the  premises  are  correctly  described,  he  recites  the  lands  were  the 
same  conveyed  to  him  by  deed  from  his  grantor,  naming  him,  this  second 
deed  being  upon  record,  it  is  notice  to  the  heirs  of  the  first  grantor  that 
his  grantee  claimed  title  from  him,  by  force  of  his  deed  to  the  lands  as 
described  in  the  second  conveyance.    Mills  et  at.  v.  Lockwood,  111. 

Notice  by  possession. 

5.  Of  land.  The  actual,  visible,  open  and  notorious  possession  of  land, 
is  sufficient  to  put  a  subsequent  grantee  upon  inquiry  as  to  the  rights  and 
equities  of  the  party  in  possession.    D'  Wolf  v.  Pratt  et  al.  200. 

Notice  to  prior  incumbrancer. 

6.  Must  be  actual,  not  constructive.  A  mortgagee  is  not  required  to  take 
notice  of  the  registry  of  deeds  made  subsequent  to  his  own  mortgage.  In 
order  to  charge  him  with  notice  of  such  subsequent  conveyances,  so  as  to 
affect  his  action  in  respect  to  the  rights  of  those  holding  under  them,  the 
notice  must  be  actual,  not  constructive.  Iglehart  et  al.  v.  Crane  & 
Wesson,  261. 

Notice  to  subsequent  purchasers. 

7.  May  be  constructive  only.  But,  while  the  mortgagee  must  have 
actual  notice  in  order  to  affect  his  rights,  a  second  or  subsequent  purchaser 
from  the  mortgagor  is  bound  by  the  constructive  notice  furnished  by  the 
registry  of  prior  conveyances  of  any  portion  of  the  mortgaged  premises. 
Ibid.  262. 

Amending  a  decree. 

8.  Notice  should  be  given.  After  a  decree  has  been  rendered  in  a  cause, 
settling  the  rights  of  the  parties,  and  nothing  remains  but  to  execute  it, 
it  should  not  be  opened  for  the  purpose  of  a  new  adjudication  upon  the 
merits,  or  an  amendment  of  the  decree  in  a  material  point  should  not  be 
allowed,  without  such  notice  to  the  opposite  party  as  will  give  him  the 
opportunity  of  being  heard.    Means,  et  al.  v.  Means,  50. 

Necessity  op  notice. 
Subsequent  purchasers  from  a  mortgagor  not  affected  by  an  agreement 
between  mortgagor  and  mortgagee,  of  which  they  have  no  notice.    See 
MORTGAGES,  12. 

Who  chargeable  with  notice. 

When  an  assignee  of  a  note,  before  maturity,  is  chargeable  with  notice  of 
prior  equities.    See  ASSIGNMENT,  1, 2,  3. 
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Notice  by  publication. 

In  proceedings  to  enforce  a  mechanic's  lien  —  no  order  of  court  necessary 
See  LIEN,  8. 

Sale  op  land  by  an  administrator. 

Notice   of  an    application    therefor.      See    ADMINISTRATION    OP 
ESTATES,  5. 
Supplemental  order  of  sale  —  notice  thereof  necessary.    See  same  title,  6. 
Evidence  tending  to  prove  notice. 

That  city  authorities  were  aware  of  the  neglect  of  duty  on  the  part  of 
their  agents.    See  EVIDENCE,  25,  26. 

OLNEY,  TOWN  OF. 
For  what  it  may  require  a  license. 

Of  substitute  brokers.  The  town  authorities  of  the  town  of  Olney 
have  no  power  to  pass  an  ordinance  requiring  a  person  exercising  the 
business  of  a  substitute  broker  or  recruiting  agent  in  said  town  to  take 
out  a  license  therefor.  Harvey  &  Boyd  v.  Town  of  Olney,  336. 

OVERSEER  OF  THE  POOR. 
Op  his  powers  and  duties.    See  PAUPERS,  2  to  8 

PARTIES. 
Trespass  to  realty 

1.  Who  may  maintain  the  action.    See  TRESPASS,  1,  2. 
In  actions  for  tort. 

2.  Misjoinder  of  parties  defendant.  In  an  action  on  the  case  against 
several  railroad  companies  to  recover  damages  resulting  to  property  ship- 
ped over  their  several  lines,  by  reason  of  delay  in  its  transportation,  the 
same  rule  applies  as  in  other  actions  for  tort,  that  a  verdict  of  guilty  may 
be  found  against  a  part  of  the  defendants  and  an  acquittal  as  to  others, 
and  a  misjoinder  of  defendants  cannot  be  alleged.  Baker  v.  The  Mich. 
South,  and  Worth.  Ind.  R.  B.  Go.  73. 

PARTITION. 
Report  op  commissioners. 

1.  Whether  it  must  be  under  seed.  While  the  ninth  section  of  the  parti- 
tion law  requires  the  report  of  the  commissioners,  by  which  the  land  is 
divided,  to  be  under  seal,  the  eleventh  section  does  not  require  a  report 
that  the  land  is  not  susceptible  of  division  to  be  sealed ;  and,  when  such  a 
report  is  made  without  seals,  it  is  not  error  to  approve  it  and  decree  the 
sale  of  the  property,  if  otherwise  regular.  Sullivan  v.  Sullivan,  315. 

Appointment  op  commissioners. 

2.  Must  precede  their  action.  Where  the  oath  and  report  of  commis- 
sioners to  make  partition  bear  date  three  days  before  the  date  of  the  decree 
by  which  they  were  appointed,  although  subsequently  approved  by  the 
court,  such  acts  held  to  be  erroneous.     It  is  by  the  appointment  and  tak 
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ing  the  required  oath  under  the  statute  that  commissioners  become  vested 
with  authority  to  act.  They  could  not  constitute  themselves  commission- 
ers and  perform  the  duties  of  such,  nor  should  a  court  approve  such  acta 
It  is  their  appointment  by  the  decree  of  the  court  which  is  the  basis  of 
their  authority.  Whether  such  acts  may  be  questioned  collaterally  is  not 
decided.  Sullivan  v.  Sullivan,  316. 

PARTNERSHIP. 
Payment  of  money  by  incoming  partner. 

1.  To  whom  it  belongs.  Two  persons,  being  engaged  in  the  produce  and 
commission  business,  as  partners,  received  another  into  the  firm,  who  paid 
a  sum  of  money  for  the  purpose  indicated  in  the  following  receipt,  given 
him  by  the  two  original  members  of  the  firm : 

"  Received  of  William  Evans,  two  thousand  dollars,  for  and  in  considera- 
tion of  one-half  interest  in  one  safe,  two  desks,  two  pair  of  scales,  one  stove 
and  pipe ;  also  the  undivided  half  of  our  trade  and  good  will,  and  the  bene- 
fit accruing  therefrom  ;  also  one-half  of  the  contract  of  potatoes  for  future 
delivery,  and  the  benefits  of  the  same  as  per  contract  of  copartnership, 
made  this  date  between  Hanson,  Evans  and  Moore." 

Held,  the  money  thus  paid  belonged  to  the  two  original  partners,  and, 
being  placed  to  their  credit  on  the  books  of  the  new  firm,  was  properly 
allowed  to  them  on  a  settlement  of  its  affairs.  Evans  v.  Hanson  et  al.  234. 
Of  surviving  partners. 

2.  Their  rights  and  powers.  On  the  death  of  a  partner,  the  partnership 
is,  ipso  facto,  dissolved,  and  the  survivors  have  no  lawful  right  to  expend 
the  money  of  the  firm,  however  necessary  the  expenditure  may  be  to  the 
conduct  of  the  business.  Remick,  Admr.,  v.  Emig  et  al.  342. 

3.  Administrator  of  deceased  partner  —  his  silence  not  to  prejudice  the 
estate.  And,  where  the  administrator  of  a  deceased  partner  sees  the  sur- 
viving partners  expending  the  funds  of  the  firm,  and  does  not  forbid  it, 
this  cannot,  as  in  the  case  of  a  person  acting  in  his  own  right,  estop  him 
from  resisting  a  claim  growing  out  of  it.  Ibid.  343. 

Settlement  of  accounts. 

4.  The  rule  in  respect  thereto,  after  a  dissolution  by  death.  Upon  the 
dissolution  of  a  partnership  by  the  death  of  one  of  the  firm,  the  property 
is  common,  to  be  divided  according  to  the  shares  of  the  partners,  after  the 
payment  of  the  debts.  This  property  is,  first,  the  stock  in  trade  as  origin- 
ally contributed,  with  all  the  additions  made  to  it ;  second,  real  estate 
owned  by  the  company ;  and  third,  in  certain  cases,  the  "  good  will "  of 
the  concern.  Ibid.  343. 

5.  In  taking  an  account  between  the  partners  themselves,  the  state  of 
the  stock  is  to  be  taken  as  at  the  death  of  the  deceased  partner,  and  the 
proceeds  thereof  until  it  is  got  in,  and  each  partner  is  to  be  allowed  what- 
ever he  has  advanced  to  the  partnership,  and  to  be  charged  with  what  he 
has  failed  to  bring  in,  or  has  drawn  out  more  than  his  just  proportion.  If 
there  be  no  agreement  to  the  contrary,  the  partners  are  to  be  allowed 
equal  shares  of  the  profits  and  stock.  Ibid.  343. 
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6.  And,  where  no  account  of  stock  was  taken  at  the  death  of  one  part- 
ner, and  by  an  arrangement  with  his  administrator,  the  surviving  partners 
carried  on  the  business  of  the  concern  for  nearly  a  year,  when  they  ren- 
dered an  account  to  the  administrator,  the  proper  mode  of  stating  the 
accounts  between  the  parties  is :  state  the  value  of  the  stock  as  it  was  at 
the  death  of  the  deceased  partner,  adding  the  proceeds  thereof  up  to  the 
time  of  rendering  an  account ;  each  partner  should  be  charged  with  what 
he  failed  to  bring  in  to  the  partnership,  or  has  drawn  out  more  than  his 
just  proportion ;  each  partner  is  to  be  allowed  whatever  he  has  advanced 
to  the  partnership,  and  the  balance  remaining  equally  divided  between 
them.  Bemick,  Admr.,  v.  Emig  et  al.  343. 

Payment  of  individual  debts. 

7.  Application  of  partnership  funds  to  the  payment  of  a  partner's  indi- 
vidual debts.  One  of  several  partners  has  no  power  to  allow  an  individual 
indebtedness  of  his  own  as  a  credit  on  indebtedness  of  his  creditor  to  the 
firm,  without  the  assent  of  the  other  partners ;  and,  if  he  does  so,  they 
will  not  be  bound  thereby  unless  they  subsequently  ratify  the  credit. 
Casey  et  al.  v.  Carver  et  al.  225. 

8.  The  duties  and  obligations  between  members  of  a  partnership  and 
third  parties  are  reciprocal.  So,  while  it  is  true,  that  one  partner  cannot 
rightfully  appropriate  the  partnership  funds  in  payment  of  his  individual 
indebtedness,  yet  it  is  equally  true,  that,  if  he  does  so  appropriate  them, 
his  acts,  when  they  come  to  the  knowledge  of  the  other  members  of  the 
firm,  should  be  clearly  and  promptly  repudiated.  No  room  should  be  left 
for  doubt,  in  the  minds  of  the  parties  concerned,  as  to  whether  the  act  is 
repudiated  or  ratified.  Marine  Company  of  Chicago  v.  Carver  et  al.  66. 

9.  Ratification  —  what  will  amount  to.  Where  a  member  of  a  partner- 
ship, who  was  indebted  on  his  own  private  account,  to  the  bank  in  which 
the  funds  of  the  firm  were  deposited,  drew  a  check  in  the  firm  name  in 
favor  of  the  bank,  which  was  placed  to  the  credit  of  his  individual 
account,  and  the  other  members  of  the  firm  had  knowledge  of  this  misap- 
plication of  the  partnership  funds  within  a  month  thereafter,  but  omitted 
to  repudiate  the  act  until  four  years  afterward,  when  a  suit  at  law  was 
brought  in  the  firm  name  against  the  bank  to  recover  the  money,  it  was 
held,  however  clear  the  right  of  recovery  might  have  been  if  the  act  had 
been  promptly  repudiated,  these  facts  amounted  to  a  ratification,  which 
would  prevent  a  recovery  against  the  bank.  Ibid.  66. 

10.  Where  one  of  several  partners  allows  an  individual  indebtedness  of 
his  own  on  indebtedness  of  his  creditor  to  the  firm,  the  assent  thereto  of 
the  other  partners  may  be  proved  by  positive  or  circumstantial  evidence ; 
but  their  assent  or  ratification  cannot  be  inferred  simply  from  the  fact, 
that  the  partner  owing  the  money  agreed  to  allow  the  credit.  Should  it 
appear,  that  the  other  partners  knew  of  such  a  settlement,  or  knew  or 
had  reason  to  suppose  the  creditor  relied  upon  it,  they  would  not  be  per- 
mitted to  repudiate  it,  unless  they  had  given  notice,  at  the  earliest 
practicable  period  after  it  had  come  to  their  knowledge,  that  they  would 
not  sanction  the  arrangement.  Casey  et  al.  v.  Carver  et  al.  225. 
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PARTNERSHIP.    Continued. 
Proof  of  partnership. 

11.  Declarations  of  the  parties  —  when  admissible.  In  an  action  by  two 
to  recover  the  value  of  a  lot  of  goods,  where  the  question  arises  whether 
the  ownership  is  in  the  plaintiffs  jointly  or  whether  they  belong  to  one  of 
them  individually,  if  the  plaintiffs  are  allowed  to  prove  their  own  declar- 
ations as  to  their  partnership,  it  is  competent  for  the  defendant  to  give  in 
evidence  the  record  of  a  suit  in  which  one  of  the  plaintiffs  had  sued  foi 
the  recovery  of  the  same  goods.  Chicago  and  Alton  Railroad  Company  v 
Mahan  &  Hunt,  158. 

12.  Such  evidence  would  be  an  admission  by  the  party  who  had  sued 
alone,  that  there  was  no  partnership,  and  while  it  could  not  prejudice  his 
co-plaintiff  in  reference  to  that  question,  it  was  competent  to  go  to  the 
jury  on  that  issue  so  far  as  the  plaintiffs  had  been  allowed  to  prove 
the  declarations  of  the  party  thus  suing  alone,  in  their  own  favor.  Ibid. 
158. 

A  PARTNER  AS  A  WITNESS. 

His  competency.    See  WITNESSES,  3. 

PAUPERS. 
Liability  of  counties  for  their  support. 

1.  The  duty  of  supporting  the  paupers  resident  in  the  various  counties 
in  this  State  is  imposed  upon  such  counties ;  and  they  are  bound  by  all 
contracts  for  the  support  of  such  persons,  when  legally  entered  into  by 
the  proper  officer.  Board  of  Supervisors  of  Clay  County  v.  Plaut,  324. 

Overseer  of  the  poor. 

2.  His  powers  and  duties.  Under  the  township  organization  law  in  this 
State,  each  town  is  required  to  elect  an  overseer  of  the  poor,  and  he  alone 
is  authorized  and  required  to  perform  the  duties  of  the  office.  Where 
such  an  agent  has  entered  into  a  contract  for  the  support  of  a  pauper,  the 
liability  of  the  county  is  thereby  fixed,  and  its  agents  have  no  discretion, 
but  must  discharge  the  obligation.  Nor  can  the  chairman  of  the  board 
of  supervisors  in  such  a  case,  by  notice  or  otherwise,  abridge  the  powers 
of  the  overseer  of  the  poor.  He  derives  his  powers  from  the  law  and 
not  from  the  supervisors.  Ibid.  324. 

3.  Where  an  overseer  of  the  poor  shall  make  an  improvident  or  extrav- 
agant contract  for  the  support  of  a  pauper,  the  board  of  supervisors  may, 
no  doubt,  reduce  the  amount  to  be  paid ;  but,  until  they  act,  the  contract, 
if  fair  and  unaffected  by  fraud,  will  bind  the  county.  Ibid.  324. 

4.  Under  the  township  organization  law,  it  is  not  necessary  that  the 
justices  of  the  peace  of  the  town  shall  join  with  the  overseer  of  the  poor  in 
ordering  goods  for  the  support  of  a  pauper ;  he  may  act  alone.    Ibid.  324. 

5.  The  bond  required  to  be  given  by  a  person  contracting  to  support  a 
pauper,  is  designed  to  indemnify  the  county  against  further  expense  in 
supporting  the  pauper,  but  not  to  absolve  it  from  the  duty.  And  if  the 
person  agreeing  to  support  the  pauper  fails  through  inability  or  otherwise 
to  do  so,  the  county  must  still  afford  the  relief,  and  must  look  to  the  per- 
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PAUPERS.    Overseer  of  the  poor.    Continued. 

son  with  whom  they  contracted,  and  his  securities  for  indemnity  for  the 
loss.  If  the  overseer  fails  to  take  a  bond,  and  the  person  with  whom  he 
has  contracted  fails  to  support  the  pauper,  he  should  then,  if  within  his 
power,  contract  with  some  other  person ;  or,  failing  in  that,  he  should 
furnish  such  articles  as  are  adapted  to  the  necessities  of  the  pauper,  and 
hire  a  suitable  person  on  the  best  terms  he  can,  to  keep  him.  Board  of 
Supervisors  of  Clay  County  v.  Plaut,  324. 

6.  If  the  overseer  of  the  poor  should  act  in  bad  faith,  or  is  guilty  of 
fraud,  and  the  county  thereby  become  the  loser,  he  would,  it  seems,  be 
liable  for  the  loss.  Or,  if  the  person  furnishing  the  support  was  a  party 
to  such  fraud,  he  would  be  unable  to  recover  against  the  county.  Good 
faith  and  fair  dealing  are  imperatively  required  in  the  discharge  of  these 
duties.  Ibid.  324. 

7.  It  has,  in  practice,  always  been  supposed,  that,  when  an  overseer  of 
the  poor  is  unable  to  procure  any  contract  for  the  support  of  a  pauper, 
and  no  poor-house  has  been  provided,  or  in  cases  of  urgency,  he  may  pur 
chase  necessary  articles  for  the  relief  of  the  pauper,  on  the  credit  of  the 
county,  and  thus  render  it  liable  for  payment.  Ibid.  324. 

8.  Where  the  evidence  shows,  that  the  articles  furnished  were  necessary 
for  the  comfort  of  the  pauper,  or  to  pay  for  keeping  him,  and  it  does  not 
appear  the  prices  charged  were  unreasonable,  under  the  circumstances, 
and,  where  it  appears,  that  no  other  person  could  be  procured  to  keep  the 
pauper,  a  recovery  will  not  be  therefore  disturbed.  Ibid.  324. 

PAYMENT. 
What  constitutes  payment. 

1.  The  receipt  of  a  certified  check  is  not,  of  itself,  payment.  See 
CHECKS,  3. 

Compulsory  payment. 

2.  What  constitutes.  A  payment  made  under  protest  to  the  officers  of 
a  town,  to  avoid  prosecution  and  fine  under  an  invalid  ordinance,  is  an 
involuntary  payment,  and  an  action  will  lie  against  the  town  for  the  sum 
paid  and  interest.  Harvey  and  Boyd  v.  Town  of  Olney,  336. 

3.  It  is  no  defense  to  such  an  action  for  the  town  to  plead  the  illegal- 
ity of  its  own  ordinance  ;  and  it  is  sufficient,  if  it  appear,  that  the  money 
was  paid  to  avoid  fine  and  imprisonment,  and  under  circumstances  suffi- 
cient to  induce  the  belief,  that  the  provisions  of  the  ordinance  would  be 
enforced.  Ibid.  336. 

4.  It  seems,  that  the  mere  invalidity  of  an  ordinance  would  not.  of 
itself,  constitute  a  sufficient  ground  for  the  recovery  of  money  voluntarily 
paid  under  it.     Ibid.  336. 

Presumption  in  reference  to  payment. 

5.  As  to  whether  the  debt  secured  by  a  deed  of  trust  has  been  paid.  See 
EVIDENCE,  18. 

Paying  private  debt  with  partnership  funds. 

6.  Relative  rights  of  the  creditors  and  the  other  partners.  See  PART 
NERSHIP,  7,  8. 
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PERJUBY. 

Indictment  therefor. 
Its  requisites.    See  CRIMINAL  LAW,  1. 

PLEADING. 
Of  certainty  in  pleading. 

1.  In  a  plea  of  set-off.  A  plea  of  set-off  which  avers  that  before  and  at 
the  time  the  suit  was  brought  the  plaintiff  was  indebted  to  the  defendant 
in  a  certain  sum,  for  pasturage  before  that  time  furnished  at  plaintiff's 
request,  is  bad  for  uncertainty,  in  not  showing  what  is  meant  by  pastur- 
age —  whether  for  horses  or  other  stock ;  and  in  not  showing  whether  the 
amount  was  still  owing  at  the  time  the  plea  was  filed.  Be  Forrest  v. 
Oder,  500. 

2.  Such  a  plea  is  also  bad  when  it  fails  to  show  what  portion  of  the 
amount  alleged  to  have  been  due  was  for  the  different  and  distinct  grounds 
of  set-off  which  were  alleged.    Ibid.  500. 

Plea  to  the  jurisdiction. 

Of  the  judgment  thereon.    See  JUDGMENTS,  2,  8 

Demurrer. 

Comes  too  late  after  issue  of  fact.    See  DEMURRER,  8. 

PLEADING  AND  EVIDENCE 
Allegations  and  proof. 

1.  Averment  of  an  acquittal  by  a  grand  jury,  in  a  declaration  for  malv 
cious  prosecution — what  will  support  it.  In  a  declaration  for  malicious 
prosecution  of  the  plaintiff  by  the  defendant,  on  a  charge  of  larceny,  it 
was  averred  that  the  grand  jury  "  adjudged  and  determined  that  the  said 
plaintiff  was  not  guilty  of  the  said  supposed  offense,  and  refused  and  did 
not  find  or  present  a  bill  of  indictment  against  the  said  plaintiff  for  the 
said  supposed  offense  or  for  any  offense  whatever,  and  then  and  there 
caused  the  said  plaintiff  to  be  discharged  out  of  custody,  fully  acquitted 
and  discharged  of  the  said  supposed  offense."  The  proof  that  the  grand 
jury  ignored  the  bill,  was  held  to  support  this  averment.  Gilbert  v. 
Simmons,  143. 

2.  On  amending  bill  for  specific  performance  by  inserting  an  offer  to 
perform,  after  a  hearing  and  before  decree,  whether  new  proofs  allowed. 
See  CHANCERY,  27. 

Ettdence  under  certain  issues. 

8.  In  an  action  against  a  railroad  company  for  damages  occasioned  by 
fire  escaping  from  a  passing  locomotive,  the  plaintiff  is  not  confined  to 
proof  of  the  precise  place  where  the  fire  originated,  the  gravamen  of  the 
action  being,  loss  by  fire  occasioned  by  the  negligence  of  the  defendants, 
and  whether  that  fire  commenced  on  the  right  of  way  in  the  first  instance, 
and  then  spread  to  the  property  destroyed,  is  not  very  material.  Illinois 
Central  Railroad  Co.  v.  McClelland,  860. 
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PLEADING  AND  EVIDENCE. 
Evidence  under  certain  issues. 

4.  Nvl  tiel  corporation.  Where  the  plea  of  nul  tiel  corporation  is  filed 
to  an  action  brought  by  a  railway  company,  to  recover,  it  must  appear 
that  the  body  has  accepted  the  charter  and  complied  with  its  terms  and 
conditions,  or  had  performed  acts  and  exercised  the  corporate  powers  in 
such  a  manner  as  manifested  an  intention  to  accept  the  charter,  and  that 
the  body  had  become  organized.  On  the  other  hand,  when  no  such  acts 
are  shown,  but  it  appears  that  another  company  are  in  possession  and 
exercising  the  franchises,  the  presumption  will  be  indulged  that  the  cor- 
porators had  not  organized  the  body.  Wheadon  v.  Peoria,  Pekin  and 
Jacksonville  R.  R.  Co.  494 

5.  Where  the  charter  for  such  a  company  requires  the  persons  named  as 
corporators  to  purchase  the  property  and  franchises  of  an  existing  road,  as 
a  condition  precedent  to  their  organizing  as  a  corporate  body,  it  must, 
under  the  plea  of  nvl  tiel  corporation,  appear  that  the  purchase  was  made, 
before  they  can  recover  the  property  which  belongs  to  the  previously 
existing  company.  Ibid.  494. 

6.  Of  the  killing  of  stock  by  a  railroad.  In  an  action  against  a  railroad 
company  to  recover  damages  for  the  alleged  killing  of  the  stock  of  the 
plaintiff  by  the  railroad,  it  appeared  the  stock  was  found  by  the  side  of 
the  road,  "  badly  smashed  up,"  and  it  was  held  the  jury  were  justified  in 
finding  the  injury  was  done  by  the  cars  or  locomotive  of  the  defendant. 
Illinois  Central  Railroad  Co.  v.  Whalen,  396. 

7.  Of  ownership  of  a  railroad.  When  the  evidence  shows  that  a  rail- 
way company  have  used  and  operated  a  road  for  years,  it  will  be  presumed 
that  the  company  is  the  owner,  and  will  sustain  the  averment  of  ownership 
contained  in  the  declaration.  A  company,  when  exercising  the  rights  and 
franchises  of  such  a  corporation,  must  be  presumed  to  be  the  owners,  unless 
it  be  in  a  direct  proceeding.  Illinois  Central  Railroad  Co.  v.  Mills,  407. 

Evidence  in  ejectment. 

8.  Proof  of  possession  in  defendant  —  under  what  state  of  pleading  neces 
sary.    See  EJECTMENT,  1. 

POSSESSION. 
What  constitutes  possession. 

1.  Where  two  persons  fence  a  tract  of  land  which  does  not  belong  to 
them,  for  the  purpose  of  using  the  grass  thereon,  and  agree  with  each 
other  that  each  shall  use  a  certain  portion  of  the  field,  there  being  no 
division  fence,  and  the  parties  use  their  respective  portions  in  that  way, 
each  will  be  regarded  as  in  the  actual  possession  of  the  part  thus  assigned 
to  him.  Morse  v.  Iman,  150. 
Rights  op  a  party  in  possession. 

May  maintain  trespass.    See  TRESPASS,  1,  2. 

Ownership  of  grass  cut  by  one  without  authority  upon  land  in  possession 
of  another.    See  TITLE,  1. 
Proof  op  possession,  in  ejectment. 

When  necessary.    See  EJECTMENT,  1. 
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POSSESSION.     Continued. 
Possession  of  personal  property. 

As  evidence  of  fraud.    See  FRAUD,  4,  5., 
Notice  by  possession.    See  NOTICE,  5. 

POWERS. 
Power  of  counties. 

Appropriation  of  county  funds.    See  COUNTIES,  1. 
Power  of  cities. 

To  provide  lights  for  bridges.    See  HIGHWAYS,  9, 10, 11. 
Municipal  corporations. 

Of  their  powers  generally.    Same  title,  1  to  11. 
Contract  — when  valid  and  binding. 

As  distinguished  from  a  mere  naked  power.    See  CONTRACTS,  2      • 

PRACTICE. 
Time  of  making  certain  objections. 

1.  When  to  object  to  insufficiency  of  appeal  bond  on  appeal  from  commis 
sioners  of  highways.  The  objection  that  the  appeal  bond,  given  on  an 
appeal  from  commissioners  of  highways  to  three  supervisors,  does  not 
recite  correctly  the  order  of  the  commissioners,  cannot  be  made  for  the  first 
time  in  the  Supreme  Court ;  it  should  be  made  before  the  supervisors. 
Town  of  Winfield  v.  Moffatt  et  al.  47. 

2.  When  to  object  that  parties  appealing  do  not  appear  to  be  owners  or 
agents  of  land.  The  objection  that  the  parties  taking  such  an  appeal  do 
not  appear  to  be  owners  of,  or  agents  for,  any  tract  of  land  upon  the  route 
of  the  proposed  highway,  and  therefore  could  not  take  the  appeal,  cannot 
be  made  for  the  first  time  in  the  appellate  court ;  it  should  be  made  before 
the  supervisors,  so  as  to  give  an  opportunity  to  supply  the  proof  on  that 
subject.  Ibid.  47. 

3.  As  to  proof  that  the  debt  secured  by  a  deed  of  trust  was  paid.  Where 
the  plaintiff  in  ejectment  deduces  title  through  a  sale  under  a  deed  of  trust 
given  to  secure  a  debt,  the  objection  that  there  was  no  proof  that  the 
indebtedness  specified  in  the  deed  of  trust  was  unpaid  at  the  date  of  the 
sale,  cannot  be  made,  for  the  first  time,  in  the  appellate  court.  Such  an 
objection  should  be  made  in  the  court  below,  to  give  the  adverse  party  an 
opportunity  to  obviate  it  when  the  deed  was  introduced  in  evidence.  Gra- 
ham v.  Anderson  et  al.  515. 

4.  When  the  debt  is  presumed  to  remain  unpaid.    See  EVIDENCE,  18. 

5.  Objection  to  competency  of  witness  whose  deposition  has  been  taken  — 
when  it  should  be  made.    See  WITNESS,  1. 

Rule  to  plead. 

6.  Not  necessary  to  authorize  a  default  in  a  proceeding  to  enforce  a 
mechanic's  lien.    See  LIEN,  7. 

Obviating  grounds  for  new  trial. 

7.  By  concessions  from  the  opposite  party.    See  NEW  TRIALS,  11. 
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PRACTICE.    Continued. 

JURY  MUST  DECIDE  PACTS. 

8.  Not  the  court.    The  practice  in  this  State  does  not  warrant  the  court 
in  finding  the  facts,  and  directing  the  jury  how  to  find  their  verdict.  Baker 
v.  The  Mich.  South,  and  North.  Ind.  R.  R.  Co.  et  al.  73.    See  JURY. 
Exceptions. 

When  necessaby.  See  EXCEPTIONS  AND  BILLS  OP  EXCEP- 
TIONS, 1  to  4. 

PRACTICE  IN  THE  SUPREME  COURT. 
What  may  be  assigned  as  ebrob. 

1.  Only  matters  that  affect  the  parties.  A  plaintiff  in  error  cannot  allege 
errors  which,  if  they  exist  at  all,  relate  only  to  persons  not  before  the 
court.  Cromine  v.  Thorp,  Admr.  120. 

2.  Overruling  a  demurrer.  Where  a  defendant  pleads  to  the  action, 
after  his  demurrer  to  the  declaration  is  overruled,  he  thereby  waives  his 
demurrer,  and  cannot  rely  upon  the  judgment  overruling  it,  as  error.  To 
present  that  question  he  should  abide  by  his  demurrer,  and  bring  it  to  the 
appellate  court  for  revision.     Gardner  v.  Haynie,  291. 

3.  Upon  overruling  motion  for  a  new  trial.  See  EXCEPTIONS  AND 
BILLS  OF  EXCEPTIONS,  13. 

Error  will  not  always  reverse. 

4.  Rejecting  competent  evidence.  A  judgment  will  not  be  reversed 
because  competent  evidence  may  have  been  rejected,  when  its  admission 
would  not  have  influenced  the  verdict  in  favor  of  the  party  alleging  the 
error.    Ryan  v.  Brant,  79. 

5.  Improper  admission  of  secondary  evidence.  Although  it  is  error  to 
permit  the  fact  that  estray  animals  were  posted,  to  be  proven  by  parol, 
without  laying  a  foundation  by  showing  the  original  papers  and  justice's 
docket  respecting  the  same,  to  be  lost  or  destroyed,  yet  if  such  evidence  is 
not  pertinent  to  any  issue  in  the  case,  and  could  not  have  affected  the 
result,  the  judgment  will  not  be  reversed  because  of  the  error  in  admit- 
ting it.    Mattingly  v.  Crowley,  300. 

6.  Owing  improper  instructions.  Although  it  is  improper,  in  an  action 
for  slander,  to  instruct  the  jury  that  an  action  of  that  character  is  not 
favored  in  law,  yet,  if  such  an  instruction  be  given,  at  the  instance  of  the 
defendant,  and  there  appears  to  be  a  dearth  of  evidence  on  the  plaintiff's 
side,  the  error  would  not  justify  a  disturbance  of  the  verdict.  McCl/wrHn 
v.  Ewing,  284. 

7.  Where,  in  an  action  of  replevin,  the  court  instructed  the  jury:  "  If 
you  believe,  from  the  evidence,  that  the  property  in  question  was  plaintiff's 
you  must  find  the  defendant  guilty," — held,  that,  technically,  the  instruc- 
tion should  have  embraced  proof  of  a  demand,  to  justify  a  verdict  for  the 
plaintiff;  but,  as  the  record  shows  proof  of  a  demand  before  suit  brought, 
and  the  evidence  sustains  the  verdict,  this  court  will  not  reverse  the  judg. 
ment.    Jarrard  v.  Harper,  457. 
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PRACTICE  IN  THE  SUPREME  COURT.    Continued. 
Examining  original  papers. 

8.  Where  there  is  an  alleged  alteration  in  the  record  of  a  conveyance, 
In  a  matter  material  to  the  issue,  and  the  parties  agree  that  the  original 
record  may  be  exhibited  in  the  Supreme  Court,  this  court  will  then  inquire 
into  and  decide  upon  the  facts  of  the  alleged  alteration.  Miller  v. 
Price,  404. 
Exceptions. 

When   necessary.     See   EXCEPTIONS   AND   BILLS   OF   EXCEP- 
TIONS, 1  to  4. 

Bills  of  exceptions. 

Their  requisites.    See  same  title,  5  to  13. 

PRESUMPTIONS. 
Of  presumptive  evidence,  generally.    See  EVIDENCE,  18,  19, 80. 

Presumptions  of  law  and  fact. 

As  to  the  time  of  delivery  of  a  deed.    See  DELIVERY,  1. 
Presumption  in  support  of  a  verdict,  when  the  bill  of  exceptions  fails  to 

show  it  contains  all  the  evidence.    See  EXCEPTIONS  AND  BILLS 

OF  EXCEPTIONS,  7,  8. 
As  to  grounds  upon  which  a  new  trial  was  granted.     See  NEW 

TRIALS,  8. 

PROCESS. 
Its  requisites. 

In  proceedings  by  an  administrator  to  sell  land.  In  proceedings  in 
a  County  Court  to  sell  lands  for  the  payment  of  debts,  a  summons  that 
distinctly  informs  the  parties  summoned  of  the  object  of  the  proceeding 
is  sufficient,  notwithstanding  that  in  the  body  of  the  writ  the  defendants 
are  called  upon  to  answer  a  bill  in  chancery.  Jeffries  et  al.  v.  Becker  et  at, 
Admrs.  519. 

PUBLICATION  OP  NOTICE. 
Order  of  court  not  necessary. 

In  proceedings  to  enforce  mechanic's  Ken.    See  LIEN,  8. 

PURCHASERS. 
Purchaser  in  possession. 

1.  Of  his  rights,  as  against  his  vendor  who  still  holds  the  legal  title. 
Where  a  party  has  made  a  contract  for  the  purchase  of  land,  and  under  that 
contract  has  gone  into  possession,  the  premises  are  in  fact  his  property, 
subject  only  to  the  lien  of  the  vendor  for  the  unpaid  balance  of  the  pur- 
chase money.    Smith  v.  Price,  399. 

2.  And  the  purchaser  being  in  the  lawful  possession  under  his  contract 
of  purchase,  may  maintain  trespass  for  injuries  thereto,  even  against  his 
vendor  who  still  holds  the  legal  title.    Ibid.  899. 
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PURCHASERS.    Continued. 
Sale  of  a  mortgagor's  equity  of  redemption. 

3.  When  the  sale  is  under  execution,  and  the  plaintiff  therein  is  the  pur- 
chaser, what  are  his  rights.    See  SALES,  1,  2,  3,  4. 

Subsequent  purchasers  from  a  mortgagor. 

4.  Of the  manner  in  which  they  respectively  hold  subject  to  the  mortgage. 
See  MORTGAGES,  7  to  12. 

5.  Not  affected  by  an  agreement  between  mortgagor  and  mortgagee,  of 
which  they  have  no  notice.    Same  title,  12. 

Notice  to  subsequent  purchasers. 

6.  May  be  constructive  only.    See  NOTICE,  7. 
Subsequent  purchasers  with  notice. 

7.  To  what  extent  they  hold  subject  to  the  right*  of  the  prior  purchaser. 
See  CHANCERY,  18. 

What  will  operate  as  notice. 

8.  Of  recitals  in  deeds.    See  NOTICE,  2, 8, 4. 

PURCHASE  MONEY. 

RIGHT  OF  SUBSEQUENT  PURCHASERS  THERETO. 

Where  a  vendor  of  land  subsequently  conveys  to  a  third  person, 
although  such  subsequent  conveyance  was  taken  by  the  grantee  with 
notice  of  the  prior  sale,  and  was  made  in  fraud  of  the  rights  of  the  prior 
purchaser,  still  it  is  good  as  between  the  parties  to  it,  and  such  subse- 
quent grantee  and  those  purchasing  from  him  will  be  entitled  to  any 
unpaid  purchase  money  which  may  be  decreed  to  be  paid  by  the  first 
vendee,  on  bill  filed  by  him  for  specific  performance.  D'  Wolf  v.  Pratt 
et  al.  200. 

RAILROADS. 
Expulsion  of  passengers. 

1.  Neglect  to  buy  a  ticket  and  refusal  to  pay  fare.  Where  a  railroad 
company  carries  passengers  on  a  freight  train,  and  in  such  cases  requires 
tickets  to  be  purchased  before  entering  the  train,  and  a  passenger  disre- 
gards the  rule,  he  can  only  be  expelled  at  a  regular  station.  Illinois  Cen- 
tral Railroad  Co.  v.  Sutton,  438. 

2.  Where  a  passenger,  before  the  departure  of  a  train,  was  informed  of 
the  rule  requiring  tickets  to  be  purchased  before  entering  the  train,  and  he 
then  sought  to  buy  them,  but  the  office  was  closed,  and  then  entered  the 
train  and  offered  to  pay  his  fare  to  the  conductor,  which  was  refused,  and 
he  was  expelled  from  the  train  at  a  place  other  than  a  regular  station,  — 
held,  that  the  company  was  liable  for  such  action.  Ibid.  438. 

8.  The  willful  neglect  to  purchase  a  ticket  at  the  time  and  place 
required  by  the  rules  of  the  company,  and  a  refusal  to  pay  fare,  are  sub- 
stantially the  same  offense  against  the  rights  of  the  road,  and  the  penalty 
no  greater  for  one  than  the  other.  Ibid.  438. 
Injuries  to  live  stock. 

4.  Stock  running  at  large  —  effect  thereof  on  the  liability  of  the  company. 
See  NEGLIGENCE,  14. 
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RAILROADS.    Continued. 
Fencing  railroads. 

5.  Question  of  law  and  not  of  fact.  The  question  of  the  obligation  of  a 
railroad  company  to  fence  their  road  at  a  particular  place  is  one  of  law, 
not  of  fact,  and  should  not  be  left  to  a  jury  to  decide.  Illinois  Central  Rail- 
road Co.  v.  Whalen,  396. 

Condition  op  the  right  op  way. 

6.  Of  permitting  dry  grass  and  other  combustible  material  to  remain 
thereon.    See  NEGLIGENCE,  6,  7. 

Proof  op  ownership  op  road. 

7.  What  constitutes.    See  PLEADING  AND  EVIDENCE,  7. 
Negligence.    See  NEGLIGENCE,  1  to  16. 

Contracts  against  negligence. 

To  what  extent  allowable.    See  CONTRACTS,  3. 

RATIFICATION. 
Paying  debts  op  a  partner  with  partnership  funds. 

What  will  amount  to  a  ratification  thereof  by  the  other  partners.  See 
PARTNERSHIP,  9,  10. 

RECEIPT. 
From  a  common  carrier  to  the  shipper. 

Of  Us  effect  as  a  contract.    See  CONTRACTS,  7 ;  EVIDENCE,  8. 

RECORDING  ACT. 
Does  not  affect  prior  incumbrancers.    See  NOTICE,  6. 
But  does  affect  subsequent  purchasers.    Same  title,  7. 

RECOUPMENT. 
Unliquidated  damages. 

When  they  may  be  recouped.    See  SET-OFF,  2. 

REDEMPTION. 
By  a  judgment  creditor. 

1.  Of  the  manner  of  sale  in  consummation  of  the  redemption.  Where 
two  lots  of  ground  have  been  sold  together,  under  an  execution,  a  judg- 
ment creditor,  who  seeks  to  redeem  from  such  sale,  must  cause  the  lots  to 
be  sold  together,  under  his  judgment,  as  they  were  sold  under  the  origi- 
nal judgment,  in  order  to  consummate  his  redemption.  If,  after  paying 
the  redemption  money,  he  causes  the  lots  to  be  sold  separately,  and  bids 
them  in  for  a  less  sum,  he  will  be  considered  as  having  abandoned  his 
redemption,  and  made  his  sale  wholly  independent  of  it.  Oliver  et  al.  v. 
Croswell,  41. 

2.  How  soon  after  paying  the  redemption  money  the  sale  should  be  had. 
Where  a  judgment  creditor,  who  had  paid  the  redemption  money  and 
levied  his  execution,  delayed  making  the  sale  for  two  and  a  half  years,  it 
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REDEMPTION.    By  a  judgment  creditor.    Continued. 

was  thought  questionable  whether  the  redeeming  creditor  could  be  per- 
mitted to  wait  so  long  a  time  before  proceeding  with  his  own  sale  — 
whether  the  policy  of  the  statute  would  not  require  him  to  proceed  at 
once  with  his  sale,  in  order  that  other  j  udgment  creditors  might  in  turn 
txercise  their  right  of  redemption.  But  the  question  is  not  decided. 
Oliver  et  al.  v.  Croswell,  41. 

RELEASE. 
Release  by  a  mortgagee. 

Release  of  a  fund  primarily  liable  —  its  effect  upon  that  which  is  only 
secondarily  liable.    See  MORTGAGES,  11. 

REMEDIES. 
Property  taken  under  writ  of  replevin. 

Dismissal  of  suit  without  a  trial  on  the  merits  —  remedy  of  the  owner. 
See  TROVER,  1 ;  REPLEVIN,  5. 
Conflicting  attachment  and  execution  liens. 

Remedy  to  enforce  the  prior  liens.    See  LIENS,  12  to  16. 
For  the  recovery  of  rents. 

When  received  by  one  in  adverse  possession  of  land.    See  ASSUMP 
SIT,  1,  2. 

REPLEVIN. 
Of  the  demand. 

1.  When  necessary,  and  when  not.  In  replevin  for  a  detention  of  goods, 
where  the  defendant  obtained  them  unlawfully,  proof  of  a  demand  by  the 
true  owner  and  a  refusal  to  deliver  them  up,  is  not  necessary.  Butters  v. 
Haughwout  et  al.  18. 

2.  So,  if  the  defendant  purchased  the  goods  with  knowledge  that  his 
vendor  had  obtained  them  by  fraudulent  means,  then  the  possession  of  the 
defendant,  as  against  the  true  owner,  is  unlawful,  and  no  demand  is 
necessary.    Ibid.  18. 

3.  Or,  where  the  parties  had  stipulated  that  the  goods  in  controversy 
should  be  sold  and  the  proceeds  paid  over  to  the  one  entitled,  that  will 
supersede  the  necessity  for  a  demand.    Ibid.  18. 

Title  to  property,  how  determined. 

4.  Effect  of  seizing  property  under  the  writ,  as  to  its  ownership.  The 
mere  taking  possession  of  property  under  a  writ  of  replevin,  by  the 
plaintiff  therein,  does  not  affect  the  ownership  thereof.  That  can  only  be 
determined  by  a  trial,  and  the  judgment  of  a  court.    Bruner  v.  Dyball,  34. 

Dismissal  without  a  trial. 

5.  Remedy  of  the  owner.  So,  if  the  plaintiff  in  replevin,  after  having 
obtained  possession  of  the  property  of  another  under  the  writ,  dismisses 
his  suit  without  a  trial  upon  the  merits,  the  owner  may  maintain  trover  or 
replevin  against  him  and  have  the  right  determined.  His  remedy  upon 
the  replevin  bond  is  not  exclusive.  The  case  of  Speer  v.  Skinner,  35  I1L 
282,  is  distinguished  from  this  case,  upon  that  question.    Ibid.  34. 
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REPLEVIN.    Continued. 
Award  op  a  return  op  the  property. 

6.  Its  extent.  Where  a  judgment  in  replevin  is  for  the  return  of  all  the 
property  described  in  the  writ,  and  it  appears  from  the  officer's  return, 
that  a  portion  described  in  the  writ  was  not  taken  and  delivered  to  the 
plaintiff,  held,  the  judgment  was  too  large,  and  must  be  reversed  for 
error.  It  could  not  have  properly  been  for  more  property  than  was 
replevied.    Mattingly  v.  Crowley,  300. 

Verdict. 

Its  form — where  the  proceedings  are  ore  tenus.    See  VERDICT,  2. 

RESCISSION  OF  CONTRACTS.    See  CONTRACTS,  12  to  15. 

RESIDENCE. 
Under  limitation  law  op  1835. 

Actual  residence  not  presumed.    See  LIMITATIONS,  11. 

REVENUE. 
County  revenue — what  constitutes.      See   COUNTY    TREASUR- 
ERS, 1,  2. 

REVERSAL  OP  JUDGMENT. 
Effect  thereof. 

After  the  judgment  has  been  satisfied  by  a  sale  of  a  mortgagor's  equity 
of  redemption.    See  SALES,  3. 

RULE  TO  PLEAD. 
When  not  necessary. 

To  authorize  a  default  in  proceedings  to  enforce  a  mechanic's  lien.    See 
LIEN,  7. 

RULES  OF  COURT. 
Instructions. 

Of  special  rules  in  regard  to  the  time  within  which  instructions  should 
be  presented.    See  INSTRUCTIONS,  6. 

SALES. 
Sale  op  mortgagor's  equity  of  redemption. 

1.  Sale  thereof  on  execution,  how  far  a  satisfaction  of  the  judgment. 
The  mortgagor's  equity  of  redemption  in  real  estate  may  be  levied  upon 
and  sold  under  execution;  and  the  purchaser,  if  the  property  is  not 
redeemed,  succeeds  to  all  the  rights  of  the  mortgagor  in  the  premises, 
but  to  nothing  more.  He  acquires  the  property  subject  to  all  burdens 
upon  it,  and  is  presumed  to  bid  with  reference  to  the  incumbrances  upon 
the  property,  and  subject  to  which  he  purchases,  and  the  amount  thus  bid 
becomes  an  unconditional  satisfaction  of  his  execution  to  that  extent. 
Such  a  purchase  by  plaintiff  in  execution  for  the  amount  of  his  debt  is  a 
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SALES.    Sale  op  mortgagor's  equity  of  redemption.    Continued. 

satisfaction  of  his  judgment,  as  though  the  purchase  had  been  made  and 
the  money  paid  by  a  stranger.    Mnley  v.  Thayer,  et  al.  350. 

2.  Caveat  emptor.  The  rule  of  caveat  emptor  applies  to  such  a  purchase. 
There  is  no  implied  warranty  on  the  part  of  the  debtor,  that  a  purchaser 
shall  acquire  a  fee  simple,  free  from  incumbrance,  or  that  he  will  redeem. 
Nor  is  he  under  any  moral  or  legal  obligation  to  redeem.  And  if  he 
makes  no  promise  to  do  so,  or  other  representations  to  induce  the  purchase, 
he  has  committed  no  wrong.  Having  purchased  with  notice,  and  having 
acquired  all  he  had  a  right  to  expect  without  redeeming,  it  would  be 
unjust  to  require  the  debtor  to  sustain  the  loss  occasioned  by  the  laches  of 
the  plaintiff  in  execution.     Ibid.  350. 

3.  Reversal  of  judgment,  its  effect  in  reviving  the  original  cause  of  action. 
A  plaintiff  in  execution  by  the  purchase  of  an  equity  of  redemption  in 
real  estate,  in  satisfaction  of  his  judgment,  thereby  discharges  his  demand 
to  that  extent  against  the  debtor ;  by  the  purchase  he  declares  that  it  is 
worth  to  him  the  amount  of  his  bid,  and  failing  to  redeem  from  the  mort- 
gage, he  loses  the  equity  and  deprives  the  debtor  of  its  benefit.  Nor  does 
a  reversal  of  his  judgment,  under  which  a  purchase  was  made,  revive  his 
debt,  and  if  suit  is  again  brought  on  the  notes  upon  which  the  judgment 
was  recovered,  the  debtor  may  interpose  the  satisfaction  by  purchasing 
the  equity  of  redemption,  as  a  complete  defense  to  the  extent  of  the  pur- 
chase. Having  deprived  defendant  in  execution  of  his  equity  of  redemp- 
tion, and,  not  having  restored  it,  or  placed  him  in  statu  quo,  he  should  not 
bear  the  loss.    Ibid.  350. 

4.  Erroneous  judgment  —  if  satisfied,  concludes  the  plaintiff  therein.  Nor 
can  plaintiff  be  permitted  to  say  his  judgment  and  sale  were  erroneous.  It 
was  not  void,  and  bound  parties  and  privies.  Having  once  had  satisfaction 
of  the  notes,  plaintiff  in  execution  will  not  be  permitted  to  again  recover 
on  them.  Ibid.  350. 

5.  Jurisdiction  —  when  a  recovery  upon  such  notes  is  attempted  the  second 
time,  defense  is  at  law.    See  JURISDICTION,  1. 

Redemption  by  a  judgment  creditor. 

6.  Of  the  manner  and  time  of  the  sale,  in  consummation  of  the  redemp- 
tion.   See  REDEMPTION,  1,  2. 

Sales  without  redemption. 

7.  Time  to  be  allowed  in  the  decree  for  payment  of  the  money.  See 
DECREE,  2,  3. 

Sales  to  pay  a  pre-existing  debt. 

8.  Where  the  vendor  has  obtained  the  goods  by  fraud,  whether  a  pre-exist- 
ing debt  is  a  sufficient  consideration.    See  CONSIDERATION,  3,  4. 

Sales  under  foreclosure.    See  MORTGAGES,  13  to  16. 

SATISFACTION  OF  JUDGMENT. 
What  constitutes. 

To  what  extent  the  sale  of  a  mortgagor's  equity  of  redemption  is  a  satis, 
faction  of  the  judgment  under  which  the  sale  is  made.    See  SALES,  1, 2,  8, 4 
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SEALS. 
Whether  necessary. 

To  a  report  of  commissioners  in  proceedings  for  partition.  See  PAR- 
TITION, 1. 

SET-OFF. 
Plea  of  set-off. 

1.  Its  requisites.    See  PLEADING. 
Unliquidated  damages. 

2.  When  the  proper  subject  of  set-off.  Unliquidated  damages  which  do 
not  grow  out  of  the  contract  or  cause  of  action  sued  upon,  are  not  a  proper 
subject  of  set-off.  To  authorize  such  damages  to  be  recouped  or  set  off, 
they  must  grow  out  of  the  transaction  upon  which  the  suit  is  brought,  and 
a  plea  which  does  not  contain  an  averment  that  they  had  so  arisen  is  obnox- 
ious to  a  general  demurrer.  Be  Forrest  v.  Oder,  500. 

SIGNATURE. 
Signing  as  "  agent." 

Effect  thereof.  Where  the  drawer  of  a  check  signs  it,  "  A.  B.,  Agent," 
that  mode  of  signing  does  not  disclose  the  fact  that  the  drawer  is  the  agent 
of  any  one,  and,  if  that  is  the  only  indication  of  his  agency,  he  will  be 
bound  personally  as  the  drawer.  Bickford  v.  First  National  Bank  of 
Chicago,  239. 

SLANDER. 
Action  for  slander.         M 

Of  its  standing  in  courts.  Malicious  slander  is  an  infamous  offense, 
and  the  action  for  it  has  a  status  in  a  court  of  justice,  as  legitimate  as  any 
other  action.  It  is  neither  favored  nor  flouted  in  law,  but  like  all  other 
actions  must  be  tried  on  its  merits.  So  it  is  not  proper  for  a  coun  to 
instruct  the  jury  in  an  action  of  that  character,  that  such  suits  are  not 
favored  in  law.  McClurTdn  v.  Fwing,  283. 

SOLDIERS'  BOUNTIES. 
Taxation  therefor. 

Constitutionality  of  a  law  authorizing  it.    See  TAXES,  4  to  9. 

SPECIAL  ASSESSMENTS. 
In  Chicago. 

1.  For  what  purposes  a  special  assessment  may  be  made  in  the  city  of  Chi- 
cago. The  act  of  1865,  amendatory  of  the  charter  of  the  city  of  Chicago, 
authorizes  special  assessments  for  repairing  the  streets,  and  it  is  for  the 
city  council  to  determine  in  what  mode  the  reparations  shall  be  made. 
Scammon  v.  The  City  of  Chicago,  192. 

2.  So,  if  they  decide  that  a  street  which  has  once  been  graveled  shall  be 
repaired  by  re-graveling,  that  is  within  the  power  conferred  by  that  act. 
Ibid,  192. 

3.  An  order  of  the  common  council  therefor  must  be  presented  to  the 
mayor  for  his  approval.     An  order  of  the  common  council  of  the  city  of 
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SPECIAL  ASSESSMENTS.    In  Chicago.    Continued. 

Chicago  authorizing  the  making  of  a  special  assessment  for  public  improve- 
ments is  embraced  in  that  provision  of  the  city  charter  which  requires 
that  "  every  act,  ordinance  or  resolution  passed  by  the  common  council," 
before  it  shall  take  effect,  shall  be  presented  to  the  mayor  for  his  approval 
Skinner  v.  City  of  Chicago,  52. 

4.  From  what  time  the  order  will  take  effect  if  not  returned  by  the  mayor. 
'Vhen  an  act,  ordinance  or  resolution  has  been  presented  to  the  mayor 
for  his  approval,  and  he  does  not  return  it  within  five  days,  it  will  take 
effect  in  the  same  manner  as  if  he  had  signed  it,  but,  in  such  case,  it  does 
not  take  effect  until  the  expiration  of  the  time  thus  allowed  to  the  mayor 
for  its  consideration.  Ibid.  52. 

Premature  action  of  commissioners. 

5.  Effect  thereof.  An  assessment  made  by  the  commissioners,  before  the 
order  of  the  common  council  authorizing  it  takes  effect,  is  without  autho- 
rity and  cannot  be  sustained.  Ibid.  52. 

6.  So,  where  an  order  of  that  character  has  been  presented  to  the  mayor 
for  his  approval,  and  he  does  not  return  it  within  the  five  days  allowed 
him  for  its  consideration,  an  assessment  made  by  the  commissioners  before 
the  expiration  of  the  five  days,  is  premature  and  without  legal  authority. 
Ibid.  52. 

Oath  op  commissioners. 

7.  Whether  prematurely  taken.  But  the  taking  of  the  oath  by  the 
commissioners,  before  the  order  authorizing  the  assessment  takes  effect, 
that  they  will  faithfully  perform  their  duties  under  it,  is  not  such  an 
irregularity  as  will  vitiate  their  subseq  ent  proceedings.    Ibid.  52. 

Collector's  warrant. 

8.  Of  the  signing  thereof.  The  fact  that  the  word  "  countersigned  "  pre- 
cedes the  signature  of  the  comptroller,  to  the  collector's  warrant,  does  not 
affect  its  validity;  it  is  nevertheless  a  proper  signing  of  the  warrant. 
Ibid.  52,  and  Scammon  v.  City  of  Chicago,  192. 

Of  the  assessment  roll. 

9.  Its  requisites  —  of  the  mode  of  apportioning  benefits.  It  la  not  neces- 
sary, that  the  assessment  roll,  which  is  returned  to  the  common  council 
for  the  action  of  that  body,  should  show  a  valuation  of  the  respective 
pieces  of  property  assessed.  The  manner  in  which  the  "  benefits  "  are  to 
be  adjusted  in  such  cases  is  left  to  the  discretion  of  the  commissioners,  to 
be  exercised  by  them,  subject  to  the  supervision  of  the  courts  upon  any 
charge  of  fraud,  corruption  or  oppression,  or  of  departure  from  the  rule 
of  equality  prescribed  by  the  Constitution  and  the  legislature.  Scammon 
v.  The  City  of  Chicago,  192. 

Public  grounds. 

10.  Must  bear  their  proper  share  of  the  burden.  Real  estate  owned  by  a 
municipal  corporation  is  not  exempted  from  its  proper  share  of  the  burden 
of  constructing  public  improvements.  So,  where  the  city  owns  a  public 
park  which  is  bounded  by  streets  for  the  improvement  of  which  an 
assessment  is  being  made,  the  city  must  contribute  to  the  necessary 
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SPECIAL  ASSESSMENTS.    Public  grounds.    Continued. 

expense  in  common  with  the  owners  of  private  property  interested  in  the 
same  improvements.  The  rule  of  equality  of  burdens  in  such  cases,  as 
laid  down  in  the  Larned  case,  requires  all  property  to  contribute  to  the 
cost  of  improvement,  in  proportion  to  the  benefit  received  therefrom. 
Scammon  v.  The  City  of  Chicago,  192. 

SPECIFIC  PERFORMANCE.    See  CHANCERY,  14  to  25. 

SPLITTING  A  DEMAND. 
In  suits  before  justices.     See  JUSTICES  OF  THE  PEACE,  2,  a 

STATUTES. 
Op  public  and  private  statutes. 

1.  What  will  constitute  an  act  a  public  statute.  Where  an  act  of  the 
general  assembly  declares  that  it  is  a  public  statute,  and  that  judicial 
notice  thereof  shall  be  taken  in  all  courts  and  places,  it  must  be  held  to 
be  a  public  and  not  a  private  law,  notwithstanding  it  also  declares,  that  it 
may  be  read  in  evidence  without  proof.  Had  this  last  been  the  only 
clause,  it  might  have  been  otherwise.    Pollock  v.  McClurken,  370. 

Repeal  —  by  implication. 

2.  Not  fa/cored.  Repeals  by  implication  are  never  favored,  and  it  is  only 
where  two  acts  are  so  inconsistent  with  each  other,  that  both  cannot  stand, 
that  the  latter  is  considered  as  repealing  the  former.  Board  of  Supervisors 
of  McDonough  County  v.  Campbell  et  al.  490. 

Statutes  construed. 

Bight  of  either  party  to  read  depositions — construction  of  the  statute  in 
that  regard.    See  EVIDENCE,  23,  24. 

STATUTE  OF  FRAUDS. 
Loan  op  chattels. 

1.  Whether  fraudulent.  The  second  section  of  the  statute  of  frauds 
has  provided,  that  a  loan  of  chattels  may  be  made  by  parol,  not  to  last 
more  than  five  years.  If  it  shall  continue,  however,  for  a  longer  period, 
it  is  declared  to  be  fraudulent,  unless  the  loan,  limitation  or  reservation  is 
made  by  will  or  deed  in  writing,  duly  acknowledged  and  recorded. 
Under  this  enactment  a  loan  of  personal  property  may  be  for  five  years 
by  parol  agreement  and  protected  by  the  statute,  unless  fraud  is  shown. 
Peters  v.  Smith,  417. 

2.  Where  a  person  has  failed  in  business,  and  surrendered  his  property 
for  the  benefit  of  his  creditors,  and  enters  upon  and  cultivates  a  farm 
belonging  to  his  wife,  and  his  brother  purchases  the  stock  and  imple- 
ments necessary  to  prosecute  the  business,  and  loans  them  to  him,  but  no 
definite  time  is  fixed  for  the  termination  of  the  loan,  and  a  creditor  of  the 
debtor  recovers  a  judgment  on  a  debt  incurred  while  the  debtor  was  in 
business  and  seizes  the  property  thus  loaned  to  the  debtor,  —  held,  that 
the  true  nature  of  the  transaction  may  be  shown,  and  that  the  loan  and 


INDEX.  595 


STATUTE  OF  FRAUDS.    Loan  of  chattels.    Continued. 

possession  of  the  property  were  not,  of  themselves,  a  fraud  upon  creditors 
of  the  borrower,  even  when  he  had  under  authority  sold  a  portion  of  the 
chattels  and  replaced  them  with  other  property.  Peters  v.  Smith,  417. 

SURETY. 
Indorsement  in  blank. 

When  one  assumes  the  obligations  of  a  surety,  simply,  by  an  indorsement 
of  a  note,  in  blank.    See  ASSIGNMENT,  4,  5. 
Sworn  answers  in  chancery.    See  CHANCERY,  11. 

TAXES  AND  TAX  TITLES. 
Who  may  claim  under  tax  sale. 

1.  Where  a  purchaser  of  land  agrees  to  pay  the  taxes  on  the  premises, 
but  instead  of  doing  so,  permits  them  to  go  to  sale  and  bids  them  in  him- 
self, neither  he  nor  any  person  claiming  under  him  can  set  up  such  tax 
sale  as  title  against  the  vendor.  Oliver  et  al.  v.  Croswell,  41. 

Payment  of  taxes. 

2.  What  is  sufficient  performance  by  a  purchaser,  in  the  payment  of 
taxes.    See  CHANCERY,  19. 

Payment  under  color  of  title. 

3.  By  whom  the  taxes  must  be  paid.    See  LIMITATIONS,  9, 10. 
Taxation  to  pay  soldiers'  bounties. 

4.  Constitutionality  of  the  law  authorizing  it  —  what  is  taxation  for 
"  corporate  purposes."  The  act  of  5th  of  February,  1865,  authorizing  the 
towns  in  certain  counties  therein  named  to  levy  a  tax  to  pay  bounties  to 
persons  who  should  thereafter  enlist  or  be  drafted  into  the  army  of  the 
United  States,  a  vote  of  the  township  being  first  taken,  is  constitutional, 
it  being  a  tax  for  "  corporate  purposes,"  within  the  meaning  of  the  fifth 
and  sixth  sections  of  article  nine  of  the  Constitution  of  this  State.  Taylor 
et  al.  v.  Thompson  et  al.  9. 

5.  In  giving  a  construction  to  those  sections  of  the  Constitution,  which 
authorize  the  legislature  to  empower  towns  and  other  municipal  corpora- 
tions to  impose  taxes  for  "corporate  purposes,"  the  phrase  "corporate 
purposes  "  should  not  be  given  so  narrow  and  rigid  a  construction  as  to 
Tender  a  self-imposed  tax  null  merely  because  it  might  be  a  debatable 
question  whether  it  would  promote  the  corporate  welfare  or  not ;  where 
such  a  tax  possesses  the  constitutional  quality  of  uniformity  in  respect  to 
persons  and  property,  courts  should  not  interfere  to  annul  it,  except  it  be 
an  exceedingly  clear  case,  that  it  is  not  for  a  "  corporate  purpose." 
Ibid.  9. 

6.  A  tax  for  "  corporate  purposes  "  may  be  defined  to  mean,  a  tax  to  be 
expended  in  a  manner  which  shall  promote  the  general  prosperity  and 
welfare  of  the  municipality  which  levies  it ;  and  if  it  appear,  that  a  tax 
has  been  voted  and  levied  with  an  honest  purpose  to  promote  the  general 
well-being  of  the  municipality,  and  was  not  designed  merely  for  the 
benefit  of  individuals  or  of  a  class,  its  collection  should  not  be  stayed  by 
the  courts.  Ibid.  9. 
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Taxation  to  pay  soldiers'  bounties.    Continued. 

7.  So  a  tax  levied  by  a  town  for  the  purpose  of  paying  bounties  to  such 
as  would  volunteer  in  the  army  during  the  late  war,  in  order  thereby  to 
exempt  the  town  from  an  impending  draft  or  conscription,  may  be  fairly 
considered  a  tax  for  the  common  good  and  for  a  "  corporate  purpose." 
Nor  would  the  tax  be  deprived  of  that  character  by  the  consideration, 
that  a  portion  of  the  owners  of  the  property  in  the  town,  which  would  be 
subject  thereto,  would  not  be  directly  benefited  thereby,  by  reason  of  non- 
residence  or  other  ground  of  exemption  from  the  draft  which  is  sought  to 
be  avoided.  Taylor  et  al.  v.  Thompson  et  al.  9. 

8.  Validity  of  that  portion  of  the  law  which  includes  soldiers  already 
drafted.  The  question  as  to  the  validity  of  that  portion  of  the  law  in 
question  which  authorizes  a  tax  to  pay  bounties  to  men  who  had  already 
been  drafted,  is  not  decided ;  but  there  is  an  obvious  difference  between 
bounties  to  drafted  men  and  bounties  to  volunteers.  Ibid.  9. 

9.  By  counties.  An  act  of  the  legislature  authorizing  counties  to  levy 
a  tax  to  pay  bounties  for  volunteers  in  the  late  war,  in  order  to  save  the 
county  from  a  draft,  is  constitutional.  Henderson  v.  Lagow  et  al.  860.        , 

Commutation  op  taxes. 

10.  Power  of  the  legislature  in  that  regard.  The  legislature  of  Illinois 
is  authorized  to  commute  with  persons  or  corporations  in  regard  to  taxa- 
tion. In  1857,  the  legislature,  by  its  charter  to  the  city  of  Macomb, 
exempted  the  county  of  McDonough  from  taxation  for  the  support  of  city 
paupers  and  the  prosecution  of  city  criminals,  and  provided,  that  in  con- 
sideration thereof  all  the  real  estate  in  the  city  and  the  personal  property 
of  the  inhabitants  thereof  were  exempt  from  taxation  for  county  purposes, 
except  payment  of  railroad  debt, — held,  that  the  legislature  has  authority 
to  make  such  commutation.  Board  of  Supervisors  of  McDonough  County 
v.  Campbell  et  al.  490. 

"County  tax." 

11.  What  constitutes.  Taxes  authorized  to  be  levied  by  a  county  to  pay 
bounties  to  volunteers,  are  county  taxes,  or  "  taxes  for  county  purposes," 
within  the  meaning  of  the  act  above  mentioned.    Ibid.  490. 

Enjoining  collection  op  taxes. 

When  allowable.    See  INJUNCTIONS,  1. 
Requisites  of  a  bill  therefor.    Same  title,  2,  8. 

TENDER. 
On  rescission  op  contract  by  a  vendor. 

When  the  rescission  is  for  fraud  in  the  vendee,  at  what  time  the  vendor 
must  offer  to  place  him  in  statu  quo.    See  CONTRACTS,  13, 14. 

TIME. 
Of  the  essence  of  a  contract. 

Who  may  declare  a  forfeiture.    See  CONTRACTS,  6. 
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TITLE. 
Grass  severed  prom  land. 

1.  Ownership  of  grass  cut  by  one  without  authority  upon  land  in  the  pos 
session  of  another.  The  severing  of  the  grass,  without  authority,  growing 
upon  land  in  possession  of  another,  although  the  latter  has  no  right  other 
than  a  mere  possession,  will  give  the  party  cutting  the  grass  no  right 
thereto,  and  the  party  in  possession  may  appropriate  the  grass  after  it  is 
cut  to  his  own  use.  Morse  v.  Iman,  150. 

Property  taken  under  writ  op  replevin. 

2.  When  and  how  the  title  determined.    See  REPLEVIN,  4,  5. 
Conveyance  op  land  to  an  executor. 

3.  When  made  in  payment  of  a  debt  due  the  estate  —  character  of  the 
title  held  by  the  executor.    See  ADMINISTRATION  OF  ESTATES,  1. 

TRESPASS. 
Who  may  maintain  the  action. 

1.  For  trespass  upon  land.  A  person  in  possession  of  land  may  recover 
for  damages  done  to  the  property,  as  against  all  persons  but  the  true 
owner,  and  may  maintain  any  appropriate  action  for  a  recovery  against 
any  person  but  the  true  owner,  precisely  as  if  it  were  his  own.  Morse  v. 
Iman,  150. 

2.  A  party,  in  the  lawful  possession  of  land  under  a  contract  to  pur 
chase,  may  maintain  trespass  for  injuries  thereto,  even  against  the  owner 
of  the  legal  title.    Smith  v.  Price,  399. 

TROVER. 
When  the  action  will  lie 

1.  Where  property  is  taken  under  a  writ  of  replevin.  If  the  plaintiff,  in 
an  action  of  replevin,  after  having  obtained  possession  of  the  property  of 
another  under  the  writ,  dismisses  his  suit  without  a  trial  upon  the  merits, 
the  owner  may  maintain  trover  or  replevin  against  him  and  have  the 
right  determined.  His  remedy  upon  the  replevin  bond  is  not  exclusive. 
The  case  of  Speer  v.  Skinner,  35  111.  282,  is  distinguished  from  this  on 
that  question.  Bruner  v.  Dyball,  34 

Op  the  demand. 

2.  When  necessary  and  when  not.  A  conversion  is  not  produced  by  a 
demand  and  refusal,  but  it  is  the  evidence  of  a  conversion.  Whenever  a 
conversion  is  shown,  the  action  of  trover  may  be  maintained.  Ibid.  34. 

3.  Where  the  property  has  been  sold  and  converted  into  money,  a 
demand  is  unnecessary,  because  an  actual  conversion  has  taken  place. 
Ibid.  34. 

4.  So,  generally,  when  a  party  commits  a  trespass,  by  wrongfully  tak- 
ing possession  of  the  property  of  another,  although  it  may  be  under  a 
claim  of  right,  a  recovery  may  be  had.     Ibid.  34. 

5.  The  distinction  seems  to  be,  that  where  a  party  comes  into  possession 
rightfully,  but  his  possession  has  become  wrongful,  then  a  demand  and 
refusal  are  necessary  to  show  that  he  has  converted  the  property.  Ibid.  34 
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TROVER.    Of  the  demand.    Continued. 

6.  But  where  the  possession  is  taken  under  a  wrongful  claim  of  owner- 
ship, the  taking  is,  of  itself,  a  conversion,  and  no  demand  is  necessary. 
Bruner  v.  Byball,  34. 

7.  And  the  fact,  that  the  possession  was  obtained  through  the  forms  of 
law,  makes  no  difference,  where  the  proceeding  was  designed  as  a  fraud 
upon  the  owner.    Ibid.  34. 

8.  So,  where  a  party  obtains  possession  of  the  property  of  another  by 
means  of  a  writ  of  replevin,  under  an  assertion  of  title,  but  with  intent 
thereby  to  defraud  the  owner,  such  taking  is  a  conversion,  and  the  owner 
may  maintain  trover  without  making  a  demand.  Ibid.  34. 

TRUSTS. 
Rights  secured  by  a  trust  deed. 

1.  Cannot  be  perverted  by  the  grantor  or  others.  Where  a  trust  has  been 
declared  by  deed,  the  legal  rights  thereby  conferred  become  vested  in  the 
trustees,  and  it  is  not  within  the  power  of  the  grantor,  either  by  a  subse- 
quent deed,  by  parol  declarations,  or  acts  of  his,  to  alter  or  vary  those 
rights.  The  beneficiaries  for  whom  the  trust  is  declared,  take  a  vested 
interest  in  the  property  conveyed,  which  neither  the  grantor  nor  the 
trustee  has  any  power  to  change  or  pervert  from  the  uses  declared  by  the 
deed.  McDonald  v.  Starkey  et  al.  442. 

Trust  for  school  purposes. 

2.  Construction  thereof.  Under  the  school  system  established  and  sup- 
ported by  law,  when  real  estate  is  conveyed  to  individuals  as  trustees  and 
to  their  successors  legally  elected,  to  hold  for  school  purposes,  the  pre- 
sumption will  be  indulged,  that  it  was  for  the  use  of  public  schools 
established  and  maintained  at  the  public  expense.  Even  if  such  were  not 
the  presumption,  when  the  directors  of  the  public  school  district  are  in 
possession,  claiming  under  such  a  deed,  they  will  be  presumed  to  hold 
rightfully,  as  against  persons  showing  no  legal  right  to  occupy  the  prop- 
erty, until  the  presumption  is  rebutted.  Until  claimants  show  legal  or 
equitable  rights,  they  cannot  recover  against  such  directors.    Ibid.  442. 

VENDOR  AND  PURCHASER. 
Deficiency  in  quantity  of  land  sold. 

1.  Its  effect  on  the  rights  of  the  parties.  Although  a  tract  of  land  may 
fall  short  in  quantity,  yet,  if  the  deficiency  is  inconsiderable,  and  not 
impairing,  materially,  the  value  of  the  remainder,  the  vendee  may  be 
compelled  to  take  the  land.    D'  Wolf  v.  Pratt  et  al.  200. 

Subsequent  purchasers  —  purchase  money. 

2.  Bight  of  subsequent  purchasers  to  the  unpaid  purchase  money  due  on  a 
prior  sale  by  their  vendor.    See  PURCHASE  MONET,  1. 

Rescission  of  contract  by  vendor. 

3.  When  the  rescission  is  for  fraud  in  the  vendee  —  at  what  time  the 
vendor  must  offer  to  place  the  vendee  in  statu  quo.  See  CONTRACTS. 
13, 14. 
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VENDOR  AND  PURCHASER.    Continued. 
Declarations  by  vendor. 

4.  After  the  sale  —  not  admissible  to  defeat  vendee's  title.  See  EVI- 
DENCE, 14. 

VENDOR'S  LIEN.    See  LIEN,  9, 10, 11. 

VERDICT. 
Verdict  in  ejectment. 

1.  Its  requisites,  as  to  the  character  of  estate  recovered.  See  EJECT- 
MENT, 2. 

Verdict  in  replevin. 

2.  Where  the  proceedings  are  ore  tenus.  In  an  action  of  replevin,  where 
the  proceedings  were  ore  tenus,  a  verdict,  that  "  we,  the  jury,  find  the 
defendant  guilty,"  although  not  precisely  in  form,  is  equivalent  to  a  find- 
ing of  the  property  in  the  plaintiff.  Jarrard  v.  Harper,  457. 

WAIVER. 
Vendor's  lien. 

What  constitutes  a  waiver  thereof.    See  LIEN,  10, 11. 
Waiver  op  demurrer. 

By  pleading  over.    See  DEMURRER,  2. 

Demurrer  too  late  after  issue  of  fact.    See  same  title,  8. 

WAREHOUSEMEN. 
Carriers  —  warehousemen. 

When  the  duty  of  a  common  carrier  ceases,  and  that  of  warehouseman 
begins,  and  of  the  degree  of  care  required  of  the  latter.  See  CARRIERS, 
5,  6,  7,  8. 

WILLS. 
Power  op  devise. 

1.  A  person  may  dispose  of  his  property  as  he  chooses.  A  testator,  of 
sound  mind,  may  make  such  final  disposition  of  his  estate  by  will  as  he 
may  choose,  subject  to  the  statutory  rights  of  his  widow,  if  he  leaves  one. 
Heuser  et  al.  v.  Harris,  Exr.  et  al.,  425. 

2.  Next  of  kin,  no  matter  how  near  the  degree  of  relationship,  have  no 
equitable  right  to  their  kinsman's  estate.  A  disposition  of  it  by  will  or 
by  deed,  there  being  no  legal  impediment,  determines  its  destiny.  But  in 
case  of  intestacy,  their  right  to  the  estate  becomes  a  legal  one.  Ibid.  425. 

Charitable  bequests. 

3.  A  charitable  bequest  held  valid,  and  herein,  of  the  doctrine  of  cy  pres. 
A  testator,  by  his  will,  made  two  bequests,  as  follows :  The  lands  of  which 
he  died  seized,  to  be  sold  at  public  auction,  one-half  of  the  proceeds  to  go 
to  the  school  district  in  which  the  lands  were  located,  to  be  used  for  school 
purposes  only,  and  to  be  under  the  control  of  one  trustee,  to  be  elected  by 
"  the  people  "  of  the  district  for  the  term  of  four  years,  who  should  give  a 
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bond  for  the  faithful  discharge  of  his  duties,  no  person  to  receive  any  per 
cent  of  the  fund  for  their  trouble,  and  the  interest  only  of  such  fund  to  be 
used ;  the  other  half  of  the  proceeds  to  go  "  to  the  poor  of  Madison 
county,"  the  interest  of  such  fund  only  to  be  used.  Held,  that  these 
bequests  are  operative  and  valid,  and  certain,  both  as  to  the  object  and 
recipient,  and  made  to  corporations  by  law  capable  of  taking  by  deed  or 
will.  Heuser  et  al.  v.  Harris,  Exr.,  et  al.,  425. 

4.  It  is  the  policy  of  the  law  to  uphold  charitable  bequests  of  this 
character,  and  they  have  received  the  unqualified  sanction  of  courts  of 
chancery  by  a  long  and  uninterrupted  line  of  decisions,  and  are  held  to  be 
within  the  very  letter  and  spirit  of  the  statute  of  the  43  Eliz.  chap.  4, 
which  is  in  force  in  this  State.  Ibid.  425. 

5.  As  to  the  bequest  made  to  the  school  district,  it  is  immaterial 
whether  a  trustee  be  elected  or  not ;  if  not,  the  bequest  would  not,  for 
that  reason,  be  lost,  as  a  court  of  chancery  upon  proper  application  may 
supply  one,  it  having  over  this  subject  unquestionable  jurisdiction,  and 
will  execute  it  cy  pres  or  as  near  the  intention  of  the  testator  as  possible, 
and  this  without  reference  to  the  statute  of  43  Eliz.  chap.  4.  Ibid.  425. 

6.  The  phrase  "  the  people,"  used  to  designate  the  persons  who  are  to 
vote  for  the  trustee,  who  is  to  have  control  of  the  school  fund,  must  be 
understood  in  a  political  sense,  and  to  mean  those  persons  only  in  whom 
the  election  power  is  deposited.  Ibid.  425. 

7.  Nor  is  it  any  objection,  that  the  donee,  the  school  district,  is  subject 
to  be  changed  by  legislative  enactment.  The  mere  fact,  that  beneficiaries 
may  change  will  not  defeat  the  bequest,  if  the  object  of  the  gift  can  be 
substantially  reached.  Ibid.  426. 

8.  Charitable  bequests  are  favored  in  the  law,  and  will  receive  a  more 
liberal  construction  than  will  be  allowed  in  gifts  made  to  individuals,  as 
in  the  latter  case  the  mode  in  which  the  legacy  is  to  take  effect  is  deemed 
to  be  of  the  substance  of  the  legacy ;  but  when  the  legacy  is  to  charity, 
the  court  will  consider  charity  as  the  substance,  and  in  such  case,  if  the 
mode  pointed  out  fails,  it  will  provide  another  by  which  the  charity  may 
take  effect,  Ibid.  426. 

9.  When  a  bequest  is  made  to  charity,  it  matters  not  how  uncertain  the 
persons  or  the  objects  may  be,  or  whether  the  persons  who  are  to  take  are 
in  esse  or  not,  or  whether  the  legatee  be  a  corporation  capable  by  law  of 
taking,  or  whether  the  bequest  can  be  carried  into  exact  execution  or  not ; 
in  all  such  cases  the  court  will  sustain  the  legacy,  and  when  a  literal 
execution  becomes  inexpedient,  the  court  will  execute  it  cy  pres,  or  as 
nearly  so  as  possible.    Ibid.  426. 

10.  The  intention  of  the  donor  of  a  charity  will  control,  unless  it  is 
impracticable,  in  which  event  the  court  may  change  it,  cy  pres.  Ibid.  426. 

11.  But,  while  charities  are  administered  by  courts  upon  cypres  princi- 
ples, for  the  purpose  of  carrying  into  effect  the  intention  of  the  donor, 
they  cannot  change  the  object  or  place  because  the  fund  could  be  more 
judiciously  applied  to  another  place,  or  to  a  different  object.  Ibid.  426. 
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12.  The  doctrine  of  cy  pre*  cannot  be  resorted  to  in  cases  of  legacies  loft 
to  individuals.  Heuser  et  al,  v.  Harris,  Exr.,  et  al.  426. 

13.  As  to  the  bequest  "  to  the  poor  of  Madison  county,"  it  was  intended 
by  that  term  to  mean,  the  paupers  of  that  county, — those  who  are 
maintained  at  public  expense ;  and  the  County  Court  of  the  county  being 
the  legal  guardian  of  that  class  of  persons,  is  a  proper  donee,  and  can 
take  the  fund  and  control  it  as  trustee  of  the  poor,  in  the  mode  prescribed 
by  the  will.  In  such  case,  there  is  no  necessity  of  resorting  to  the 
doctrine  of  cy  pres.  Ibid.  426. 

When  entitled  to  probate. 

14.  To  entitle  a  will  to  probate,  four  things  must  concur,  —  first,  it  must 
be  a  writing,  and  signed  by  the  testator  or  testatrix,  or  in  his  or  her 
presence,  by  some  one  under  his  or  her  direction ;  second,  it  must  be 
attested  by  two  or  more  credible  witnesses ;  third,  two  witnesses  must 
prove,  that  they  saw  the  testator  or  testatrix  sign  the  will  in  their 
presence,  or  that  he  or  she  acknowledged  the  same  to  be  his  or  her  act 
and  deed,  and,  fourth,  they  must  swear,  that  they  believed  the  testator  or 
testatrix  to  be  of  sound  mind  and  memory  at  the  time  of  signing  and 
acknowledging  the  same.  Dickie  et  al.  v.  Garter,  376. 

15.  Publication  of  the  will  not  necessary.  The  statute  of  wills  nowhere 
makes  the  publication  of  a  will  necessary,  nor  does  it  require  any  declar- 
ation by  the  party  executing  it,  that  it  is  his  will ;  so  that  the  subscrib- 
ing witness  need  not  know,  that  he  has  been  attesting  the  execution  of  a 
will.  Ibid.  376. 

Proof  in  regard  to  sanity  of  testator. 

16.  After  the  will  was  made.  Testimony  which  has  reference  to  the 
condition  of  the  mind  of  the  testator  long  after  he  had  made  a  will, 
and  which  has  no  reference  to  his  sanity  at  the  time  of  making  it,  is 
inadmissible  upon  application  for  the  probate  of  the  will.  Ibid.  377. 

Circumstances  to  invalidate  a  will. 

17.  A  person  of  sound  mind  and  memory  can  dispose  of  his  property  by 
will  as  he  may  choose.  Hence,  there  must  be  no  fraud  or  contrivance 
shown  to  induce  a  party  to  make  a  will  in  a  particular  way ;  but,  if  all  is 
fair,  and  the  result  of  honest  argument  and  persuasion,  or  of  such 
influence  as  one  may  properly  obtain  over  another,  the  will  must  stand. 
Ibid.  377. 

18.  Though  the  devisee  may  have  had  improper  intercourse  with  the 
testatrix,  that  of  itself,  however  immoral  such  a  relation  may  be,  is  not 
sufficient  to  invalidate  a  will  in  favor  of  the  wrong-doer,  if  no  improper 
influences  are  shown  to  have  been  exerted  to  induce  the  will.  Ibid.  877. 

Parol  declarations  of  testator. 

Not  admissible  to  inmlidate  a  will.    See  EVIDENCE,  6. 

WITNESS. 

COMPETENCY. 

1.  When  to  object.  If  it  be  alleged,  that  a  witness  whose  deposition  has 
been  taken  in  a  suit  in  chancery,  is  incompetent  on  the  ground  of  interest, 
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the  objection  cannot  be  made  for  the  first  time  in  the  appellate  court.  It 
should  be  made  before  the  hearing,  in  the  court  below,  by  motion  to  sup- 
press the  deposition.  Walker  v.  Dement,  272. 

2.  Whether  a  party  in  chancery  is  a  competent  witness.  One  of  several 
defendants  in  chancery  is  a  competent  witness  against  his  co-defendants, 
even  if  he  has  an  interest  in  the  event  of  the  suit,  if  it  be  not  against  the 
party  whose  interests  are  sought  to  be  prejudiced  by  his  testimony. 
Ibid.  272. 

3.  Partner  as  a  witness.  Where  several  persons  in  contemplation  of 
entering  into  a  partnership,  employ  an  agent  to  negotiate  the  purchase  of 
property,  and  they  afterward  form  a  partnership,  and  the  agent  sues  one 
of  them  for  the  amount  of  a  note  he  was  to  have  surrendered  to  him  as 
compensation  for  his  services,  another  of  the  partners  is  a  competent 
witness  on  behalf  of  the  defendant,  to  prove  what  the  agreement  was ; 
the  contract  being  several,  not  joint,  the  witness  had  no  interest.  PoUook 
v.  McChtrken,  370. 

4.  Proving  the  value  of  lost  baggage.  The  exception  to  the  general  rule, 
which  allows  parties  to  the  record,  or  persons  interested  in  the  event  of 
the  suit,  to  testify  in  regard  to  baggage  which  has  been  intrusted  to  a 
common  carrier  and  lost  by  him,  is  restricted  to  baggage,  accompanying 
a  person  when  traveling,  and  does  not  apply  to  a  case  of  the  shipment  of 
goods  by  an  express  company.  Adams  Express  Go.  v.  Eaynes,  90. 

Credibility  of  witness. 

5.  Right  of  the  jury  to  judge.  In  an  action  for  slander,  where  it  appears, 
that  a  witness  for  the  plaintiff  sought  the  defendant  in  order  to  get  testi- 
mony  from  him,  and  then  urged  the  suit,  giving  it  as  his  opinion,  that 
the  plaintiff  had  enough,  after  his  own  contributions,  to  hold  the  defend- 
fendaht,  the  jury  have  a  right  to  set  but  small  or  no  value  on  his  state- 
ments. McGlurkin  v.  Moing,  284 

6.  Where  a  verdict  depends  upon  the  credibility  of  witnesses,  it  is  the 
peculiar  province  of  the  jury  to  judge  of  that  credibility  and  to  attach 
such  weight  to  the  testimony  of  each  as  may  seem  to  be  proper.  Graham 
v.  Anderson  et  al.  515. 

Impeaching  a  witness. 

7.  By  contradicting  his  testimony — of  the  proper  foundation  therefor. 
When  a  witness  is  interrogated  in  reference  to  what  statements  he  has 
made  to  other  persons,  with  a  view  to  impeach  him  by  contradicting  his 
testimony  in  that  regard,  his  attention  should  be  directed  to  the  particu- 
lar statements  of  which  he  is  desired  to  speak,  by  proper  reference  to 
time  and  place.  Miner  v.  Phillips,  123. 


